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Western Australia

Commercial Arbitration Act 2012

An Act relating to the conduct of commercial arbitrations, to repeal
the Commercial Arbitration Act 1985 and for other purposes.

The Parliament of Western Australia enacts asvidlo
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Commercial Arbitration Act 2012
Part 1A Preliminary

s. 1A

Part 1A — Preliminary

1A. Short title
This is theCommercial Arbitration Act 2012.

1B. Commencement

This Act comes into operation as follows —

(a) sections 1A and 1B — on the day on which At
receives the Royal Assent;

(b) the rest of the Act — on a day fixed by proatdion,
and different days may be fixed for different pigns.

1C. Paramount object of Act

(1) The paramount object of this Act is to faeilé the fair and final
resolution of commercial disputes by impartial &dditribunals
without unnecessary delay or expense.

(2) This Act aims to achieve its paramount obpct—

(@) enabling parties to agree about how their ceroral
disputes are to be resolved (subject to subse(3ijoand
such safeguards as are necessary in the publrestie
and

(b) providing arbitration procedures that enaldsmercial
disputes to be resolved in a cost effective manner,
informally and quickly.

(3) This Act must be interpreted, and the funaiohan arbitral
tribunal must be exercised, so that (as far adipeduie) the
paramount object of this Act is achieved.

(4) Subsection (3) does not affect the applicatibtine
Interpretation Act 1984 section 18 for the purposes of
interpreting this Act.
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Commercial Arbitration Act 2012
Preliminary Part 1A

s. 1D

1D.

(1)

(2)

3)
(4)

(5)

1E.

Explanation of origin and structure of Act

Sections of this Act that contain a referetucthe “Model Law”
in the heading are substantially the same as thagmons of the
UNCITRAL Model Law on International Commercial
Arbitration (as adopted by the United Nations Cossian on
International Trade Law on 21 June 1985 with amesmdmas
adopted by that Commission in 2006) so as to hendisrm as
possible with the UNCITRAL Model Law.

Some changes have been made to those pravisighe Act
based on the UNCITRAL Model Law to amend or sup@etm
the provisions in their application to domestici@abions in
Western Australia or to accommodate modern drafitglps
and conventions (for example, provisions are ddaftegender
neutral terms and archaisms are replaced with moder
alternatives).

Notes draw attention to substantive changes.

The original numbering of the “articles” ofetltUNCITRAL
Model Law has been retained but converted to reta®to
“sections” and articles containing more than orgesgce have
been re-formatted into subsections. There are dauof
additional provisions to those based on the UNCITRAodel
Law.

This section does not affect the interpretatio application of
this Act.

Act to bind Crown

This Act binds the State and, so far as the lijyie power of
the State permits, the Crown in all its other cé#jesc

Note: There is no equivalent to this section i Kodel Law.
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Commercial Arbitration Act 2012
Part 1 General provisions

s. 1

Part 1 — General provisions

1. Scope of application (cf. Model Law Art 1)

(1) This Act applies to domestic commercial adiitns.

Note: Thelnternational Arbitration Act 1974 of the Commonwealth covers
international commercial arbitrations and the erdanent of foreign arbitral
awards.

(2) The provisions of this Act, except section9817H, 171, 17J,
35 and 36, apply only if the place of arbitratisnn Western
Australia.

(3) An arbitration islomestic if —
(a) the parties to an arbitration agreement haivine time
of the conclusion of that agreement, their plades o
business in Australia; and

(b) the parties have (whether in the arbitratigreement or
in any other document in writing) agreed that any
dispute that has arisen or may arise between them i
be settled by arbitration; and

(c) itis not an arbitration to which the ModehiLgas given
effect by thdnternational Arbitration Act 1974
(Commonwealth)) applies.

(4) For the purposes of subsection (3) —
(a) if a party has more than one place of busjribesplace
of business is that which has the closest relatipns
the arbitration agreement; and

(b) if a party does not have a place of businegsrence is
to be made to the party’s habitual residence.

(5) This Act does not affect any other Act by watof which certain
disputes may not be submitted to arbitration or &y
submitted to arbitration only according to provisother than
those of this Act.
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Commercial Arbitration Act 2012
General provisions Part 1

S. 2

(6) Subject to subsection (5), this Act applieatoitrations
provided for in any other Act as if —

(@) the other Act were an arbitration agreememd; a

(b) the arbitration were pursuant to an arbitratio
agreement; and

(c) the parties to the dispute which, by virtuera other
Act, is referred to arbitration were the partieshe
arbitration agreement,

except in so far as the other Act otherwise iaidis or requires.

Model

Law Note: The term “commercial” should be givewide interpretation so as to
cover matters arising from all relationships obanenercial nature,
whether contractual or not. Relationships of a consraknature include,
but are not limited to, the following transactioasy trade transaction for
the supply or exchange of goods or services; Higion agreement;
commercial representation or agency; factoringsiteg construction of
works; consulting; engineering; licensing; investmdinancing; banking;
insurance; exploitation agreement or concessiont yenture and other
forms of industrial or business co-operation; egyei of goods or
passengers by air, sea, rail or road.

Note: This section differs from the Model Law heetextent necessary to apply Art 1
as incorporated in this Act to domestic commeraibitrations.

2. Definitions and rules of interpretation (cf. Model Law Art 2)

(1) Inthis Act —

arbitral tribunal means a sole arbitrator or a panel of
arbitrators;

arbitration means any domestic commercial arbitration whether
or not administered by a permanent arbitral instity

arbitration agreement has the meaning given in section 7;

As at 07 Aug 2013 Version 00-b0-01 page 5
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Commercial Arbitration Act 2012
Part 1 General provisions

S. 2

confidential information, in relation to arbitral proceedings,
means information that relates to the arbitral peatings or to
an award made in those proceedings and includes the
following —

(a) the statement of claim, statement of defencieadl
other pleadings, submissions, statements or other
information supplied to the arbitral tribunal bparty;

(b) any information supplied by a party to anotparty in
compliance with a direction of the arbitral triblijna

(c) any evidence (whether documentary or otheflwise
supplied to the arbitral tribunal,

(d) any notes made by the arbitral tribunal of exadence
or submissions given before the arbitral tribunal,

(e) any transcript of oral evidence or submissgimen
before the arbitral tribunal;

(H any rulings of the arbitral tribunal;
(g) any award of the arbitral tribunal;

disclose, in relation to confidential information, includes
publishing or communicating or otherwise supplyihg
confidential information;

domestic commercial arbitration has the meaning given in
section 1(3);

exercise a function includes perform a duty;

interim measure has the meaning given in section 17(2);

Model Law means the UNCITRAL Model Law on International
Commercial Arbitration (as adopted by the Unitedidizs
Commission on International Trade Law on 21 Jur&s18nd

as amended by the United Nations Commission omrnatenal
Trade Law on 7 July 2006);

party means a party to an arbitration agreement anddes|—

(@) any person claiming through or under a partyé
arbitration agreement; and
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Commercial Arbitration Act 2012
General provisions Part 1

s. 2A

(2)

3)

(4)

(5)

2A.

(1)

(b) in any case where an arbitration does notlugvall of
the parties to the arbitration agreement, thosegsaio
the arbitration agreement who are parties to the
arbitration;

the Court means, subject to section 6(2), the Supreme Court.

Note: The definitions odrbitration agreement, confidential information, disclose,
domestic commercial arbitration, exercise, interim measure, Model Law,
party andthe Court are not included in the Model Law.

Where a provision of this Act, except sect&®) leaves the

parties free to determine a certain issue, suadfmm includes

the right of the parties to authorise a third partgluding an
institution, to make that determination.

Where a provision of this Act refers to thetfthat the parties
have agreed or that they may agree or in any ethgmrefers to
an agreement of the parties, such agreement irchme
arbitration rules referred to in that agreement.

Where a provision of this Act, other than gat 25(1)(a)

and 32(2)(a), refers to a claim, it also appliea tmunter-claim,
and where it refers to a defence, it also appties defence to
such counter-claim.

Notes (other than the Model Law note to seclipincluded in
this Act do not form part of this Act.

Note: This provision is not included in the Modlew.

International origin and general principles (cf. Model Law
Art 2A)

Subject to section 1C, in the interpretatibthes Act, regard is
to be had to the need to promote so far as pradtiamiformity
between the application of this Act to domestic owarcial
arbitrations and the application of the provisiofhghe Model
Law (as given effect by theternational Arbitration Act 1974
(Commonwealth)) to international commercial arhitras and
the observance of good faith.
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Commercial Arbitration Act 2012
Part 1 General provisions

s. 3

(3) Without limiting subsection (1), in interpnegj this Act,
reference may be made to the documents relatittgetModel

Law of —
(@) the United Nations Commission on Internatiofralde
Law; and
(b) its working groups for the preparation of Medel
Law.

(4) Subsection (3) does not affect the applicatibtine
Interpretation Act 1984 section 19 for the purposes of

interpreting this Act.

Note: This section differs from the Model Law. 2A(1) has been changed as a
consequence of the application of the Act to doiméststead of
international) commercial arbitrations. Art 2A(8)dmitted because it is
covered by the provision referred to in section 3C®ubsections (3) and (4)

reflect section 17 of thimternational Arbitration Act 1974 of the
Commonwealth.

3. Receipt of written communications (cf. Model LawArt 3)

(1) Unless otherwise agreed by the parties —
(@) any written communication is taken to be reeeiif —
(i) itis delivered to the addressee personally; o

(i) itis delivered at the addressee’s place of
business, habitual residence or mailing address;
or

(i) if none of these can be found after making a
reasonable inquiry, it is delivered to the
addressee’s last-known place of business,
habitual residence or mailing address by
registered letter or any other means which
provides a record of the attempt to deliver it;

and

(b) the communication is taken to have been reckon the
day it is so delivered.

(2) The provisions of this section do not applgtonmunications
in court proceedings.
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Commercial Arbitration Act 2012
General provisions Part 1

s. 4

4. Waiver of right to object (cf. Model Law Art 4)

A party who knows that any provision of this Aam which
the parties may derogate or any requirement uinger t
arbitration agreement has not been complied withya
proceeds with the arbitration without stating tlaetys
objection to such non-compliance without undue ylelaif a
time-limit is provided for stating the party’s objen, within
such period of time, is taken to have waived th#ysaright to
object.

5. Extent of court intervention (cf. Model Law Art 5)

In matters governed by this Act, no court mutgrvene except
where so provided by this Act.

6. Court for certain functions of arbitration assigance and
supervision (cf. Model Law Art 6)

(1) The functions referred to in sections 11(3) &), 13(4), 14(2),
16(9), 17H to 17J, 19(6), 27 to 27B, 27H to 271D 334 and
34A are, subject to subsection (2), to be perforimethe
Supreme Court.

2 If—
(@) an arbitration agreement provides that théridi<Court

or the Magistrates Court is to have jurisdictiom@in
this Act; or

(b) the parties to an arbitration agreement haveea in
writing that the District Court or the Magistra@surt is
to have jurisdiction under this Act and that agreems
in force,

the functions are to be performed, in relatiothit agreement,
by the District Court or the Magistrates Courttlas case
requires.

Note: This section differs from the Model Law teetextent that it relates to

functions conferred on the Court with respect to éstiic commercial
arbitrations that are not referred to in the Mddal.

As at 07 Aug 2013 Version 00-b0-01 page 9
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Commercial Arbitration Act 2012

Part 2

s. 7

Arbitration agreement

(1)

(2)

)
(4)

(5)

(6)

(7)

(8)

Part 2 — Arbitration agreement

Definition and form of arbitration agreement (cf. Model
Law Art 7)

Anarbitration agreement is an agreement by the parties to
submit to arbitration all or certain disputes whieve arisen or
which may arise between them in respect of a defiegal
relationship, whether contractual or not.

An arbitration agreement may be in the fornafarbitration
clause in a contract or in the form of a separgteement.

The arbitration agreement must be in writing.

An arbitration agreement is in writing if ientent is recorded
in any form, whether or not the arbitration agreeto contract
has been concluded orally, by conduct, or by otheans.

The requirement that an arbitration agreerberit writing is
met by an electronic communication if the inforroati
contained in it is accessible so as to be useablsubsequent
reference.

In this section —

data message means information generated, sent, received or
stored by electronic, magnetic, optical or simitegans,
including, but not limited to, electronic data irtieange (EDI),
electronic mail, telegram, telex or telecopy;

electronic communication means any communication that the
parties make by means of data messages.

Furthermore, an arbitration agreement is iing if it is
contained in an exchange of statements of claimdafehce in
which the existence of an agreement is allegedneyparty and
not denied by the other.

The reference in a contract to any documentaining an
arbitration clause constitutes an arbitration age in writing,
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Commercial Arbitration Act 2012
Arbitration agreement Part 2

s. 8

provided that the reference is such as to makectaase part of
the contract.

Note: This section is substantially the same aso@[ set out in Art 7 of the Model
Law.

8. Arbitration agreement and substantive claim befee court
(cf. Model Law Art 8)

(1) A court before which an action is brought imatter which is
the subject of an arbitration agreement mustpiidy so
requests not later than when submitting the pafisss
statement on the substance of the dispute, redgpdtties to
arbitration unless it finds that the agreementi$ and void,
inoperative or incapable of being performed.

(2) Where an action referred to in subsectiorhély been brought,
arbitral proceedings may nevertheless be commeorced
continued, and an award may be made, while the issu
pending before the court.

9. Arbitration agreement and interim measures by cart (cf.
Model Law Art 9)

It is not incompatible with an arbitration agresrhfor a party
to request, before or during arbitral proceedifigsn a court an
interim measure of protection and for a court angthe
measure.

As at 07 Aug 2013 Version 00-b0-01 page 11
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Commercial Arbitration Act 2012

Part 3 Composition of arbitral tribunal
s. 10

Part 3 — Composition of arbitral tribunal
10. Number of arbitrators (cf. Model Law Art 10)

(1) The parties are free to determine the numbarlotrators.

(2) Failing such determination, the number of @albors is to be
one.

Note: Subsection (2) differs from Art 10(2) of thledel Law, which provides for 3
arbitrators if the parties do not determine the benof arbitrators.

11. Appointment of arbitrators (cf. Model Law Art 11)

@ ...

Note: Art 11(1) of the Model Law (which providdsat no person is precluded by
nationality from acting as an arbitrator unlesseotfise agreed by the parties)
has been omitted.

(2) The parties are free to agree on a proceduappointing the
arbitrator or arbitrators, subject to the provisiart
subsections (4) and (5).

(3) Failing such agreement —

(@) in an arbitration with 3 arbitrators and 2tjge; each
party is to appoint one arbitrator, and the 2 aators so
appointed are to appoint the third arbitrator; faaity
fails to appoint the arbitrator within 30 days eteipt of
a request to do so from the other party, or if the
2 arbitrators fail to agree on the third arbitratathin
30 days of their appointment, the appointment iseo
made, on the request of a party, by the Court; and

(b) in an arbitration with a sole arbitrator,hietparties are
unable to agree on the arbitrator, an arbitratto Ise
appointed, on the request of a party, by the Caund;

(c) in an arbitration with 2, 4 or more arbitratar with
3 arbitrators and more than 2 parties, the app@ntns
to be made, at the request of a party, by the Court
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Commercial Arbitration Act 2012
Composition of arbitral tribunal Part 3

s. 12

(4)

(5)

(6)

12.

(1)

Where, under an appointment procedure agredxy ¢the
parties —

(a) a party fails to act as required under thegdare; or

(b) the parties, or 2 or more arbitrators, areblaéo reach
an agreement expected of them under the proceoiure;

(c) athird party, including an institution, fatls perform
any function entrusted to it under the procedure,

any party may request the Court to take the rsacgsneasure,
unless the agreement on the appointment procedovelps
other means for securing the appointment.

A decision within the limits of the Court’'sthority on a matter
entrusted by subsection (3) or (4) to the Couifihil.

The Court, in appointing an arbitrator, iseve due regard to

any qualifications required of the arbitrator bg tigreement of
the parties and to such considerations as arg likedecure the
appointment of an independent and impartial artatra

Note: This section (other than subsections (3ff))and (6)) is substantially the
same as Art 11 of the Model Law. Subsection (3¥@dded to cover the
contingency of the parties failing to agree onphecedure to appoint
arbitrators in certain circumstances not coverethbyModel Law as
incorporated in this Act. It is based on clauses) df Schedule 1 to the
Arbitration Act 1996 (NZ). Subsection (5) makes it clear that, althoagh
decision of the Court is generally final, revieweoflecision of the Court that
is not made within the limits of its powers anddtions is not precluded.
Subsection (6) does not include the requiremeArtri1(5) of the Model
Law that the Court take into account the advisahdftappointing an
arbitrator of a nationality other than those of plagties in appointing a sole or
third arbitrator as this is not relevant in the teoh of domestic commercial
arbitrations.

Grounds for challenge (cf. Model Law Art 12)

When a person is approached in connection thétperson’s
possible appointment as an arbitrator, the persast disclose
any circumstances likely to give rise to justifeloloubts as to
the person’s impartiality or independence.

As at 07 Aug 2013 Version 00-b0-01 page 13
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Commercial Arbitration Act 2012

Part 3

s. 13

Composition of arbitral tribunal

(2)

3)

(4)

(5)

(6)

13.
1)

(2)

An arbitrator, from the time of the arbitrdtoappointment and
throughout the arbitral proceedings, must withalag disclose
any circumstances of the kind referred to in sutbse¢l) to the
parties unless they have already been informeldewhtby the
arbitrator.

An arbitrator may be challenged only if circstances exist that
give rise to justifiable doubts as to the arbitratampartiality or
independence, or if the arbitrator does not posgeskfications
agreed to by the parties.

A party may challenge an arbitrator appoiriigdhe party, or in
whose appointment the party has participated, fumlyeasons
of which the party becomes aware after the appa@ntrhas
been made.

For the purposes of subsection (1), therguastdiable doubts as
to the impartiality or independence of a persorr@gghed in
connection with a possible appointment as arbitrandy if

there is a real danger of bias on the part of #regn in
conducting the arbitration.

For the purposes of subsection (3), therguastdiable doubts as

to the impartiality or independence of an arbitratoly if there

is a real danger of bias on the part of the atioitria conducting

the arbitration.

Note: This section (other than subsections (5)(&))dis substantially the same as
Art 12 of the Model Law. Subsections (5) and (&)vide that the test for

whether there are justifiable doubts as to the nigdity or independence of a
person or arbitrator is whether there is a reagjdanf bias.

Challenge procedure (cf. Model Law Art 13)

The parties are free to agree on a procedurehiallenging an
arbitrator, subject to subsection (4).

Failing such agreement, a party who intendshtdlenge an
arbitrator must, within 15 days after becoming aairthe
constitution of the arbitral tribunal or after betiag aware of
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Commercial Arbitration Act 2012
Composition of arbitral tribunal Part 3

s. 14

3)

(4)

(5)

(6)

14.
1)

(2)

3)

(4)

any circumstance referred to in section 12(3), senditten
statement of the reasons for the challenge torthiral tribunal.

Unless the challenged arbitrator withdrawsrfraffice or the
other party agrees to the challenge, the arbiitairial must
decide on the challenge.

If a challenge under any procedure agreedydhd parties or
under the procedure of subsections (2) and (3tisumccessful,
the challenging party may request, within 30 ddtex daving
received notice of the decision rejecting the @rajk, the Court
to decide on the challenge.

A decision of the Court under subsection &} is within the
limits of the authority of the Court is final.

While a request under subsection (4) is pemdime arbitral

tribunal, including the challenged arbitrator, ntaytinue the

arbitral proceedings and make an award.

Note: Section 13 (other than subsection (5)) bs&antially the same as Art 13 of the
Model Law. Subsection (5) makes it clear that,@ltyh a decision of the

Court is generally final, review of a decision o tGourt that is not made
within the limits of its powers and functions istipoecluded.

Failure or impossibility to act (cf. Model LawArt 14)

If an arbitrator becomes in law or in fact bleato perform the
arbitrator’s functions or for other reasons failsatt without
undue delay, the arbitrator's mandate terminatdseifarbitrator
withdraws from office or if the parties agree or termination.

Otherwise, if a controversy remains concerranyg of these
grounds, any party may request the Court to demidihe
termination of the mandate.

A decision of the Court under subsection (&} is within the
limits of the authority of the Court is final.

If, under this section or section 13(3), abitaator withdraws
from office or a party agrees to the terminationh& mandate
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of an arbitrator, this does not imply acceptancthefvalidity of
any ground referred to in this section or sectid(B8).

Note: Section 14 (other than subsection (3)) bsgantially the same as Art 14 of the
Model Law. Subsection (3) makes it clear that,altih a decision of the
Court is generally final, review of a decision oétGourt that is not made
within the limits of its powers and functions istipoecluded.

15. Appointment of substitute arbitrator (cf. Model Law Art 15)

Where the mandate of an arbitrator terminategusection 13
or 14 or because of the arbitrator’'s withdrawatriroffice for
any other reason or because of the revocationecdutbitrator’s
mandate by agreement of the parties or in any atfss of
termination of the arbitrator's mandate, a subsiturbitrator
must be appointed according to the rules that wppdicable to
the appointment of the arbitrator being replaced.
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16.

(1)

(2)

)

(4)

(5)

(6)

(7)

(8)

Part 4 — Jurisdiction of arbitral tribunal

Competence of arbitral tribunal to rule on itsjurisdiction
(cf. Model Law Art 16)

The arbitral tribunal may rule on its own gdiction, including
any objections with respect to the existence aditglof the
arbitration agreement.

For that purpose, an arbitration clause wiacms part of a
contract is to be treated as an agreement indepeatithe
other terms of the contract.

A decision by the arbitral tribunal that trentract is null and
void does not of itself entail the invalidity ofetlarbitration
clause.

Note: The Model Law provides that such a decisioes not “ipso jure” entail the
invalidity of the arbitration clause.

A plea that the arbitral tribunal does not&gawisdiction must
be raised not later than the submission of thestant of
defence.

A party is not precluded from raising suchieapby the fact that
the party has appointed, or participated in theoagment of, an
arbitrator.

A plea that the arbitral tribunal is exceedihg scope of its
authority must be raised as soon as the matteyeallto be
beyond the scope of its authority is raised dutiregarbitral
proceedings.

The arbitral tribunal may, in the case of @gpteferred to in
subsection (4) or (6), admit a later plea if it siolers the delay
justified.

The arbitral tribunal may rule on a plea regdrto in
subsection (4) or (6) either as a preliminary goesbr in an
award on the merits.
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(9) If the arbitral tribunal rules as a prelimipguestion that it has
jurisdiction, any party may request, within 30 dajter having
received notice of that ruling, the Court to dedite matter.

(10) A decision of the Court under subsectiontl(@} is within the
limits of the authority of the Court is final.

(11) While a request under subsection (9) is pendhe arbitral
tribunal may continue the arbitral proceedings aradke an
award.

Note: Section 16 (other than subsection (10)dstantially the same as Art 16 of
the Model Law. Subsection (10) makes it clear thhough a decision of the
Court is generally final, review of a decision oétBourt that is not made
within the limits of its powers and functions istipoecluded.
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Part 4A — Interim measures

Division 1 — Interim measures

17. Power of arbitral tribunal to order interim measures (cf.
Model Law Art 17)

(1) Unless otherwise agreed by the parties, thigrak tribunal may,
at the request of a party, grant interim measures.

(2) Aninterim measureis any temporary measure, whether in the
form of an award or in another form, by which, ay &me prior
to the issuance of the award by which the dismufmally
decided, the arbitral tribunal orders a party to —

(@) maintain or restore the status quo pendingrdenhation
of the dispute; or

(b) take action that would prevent, or refraimirtaking
action that is likely to cause, current or imminkatm
or prejudice to the arbitral process itself; or

(c) provide a means of preserving assets out aftwdn
subsequent award may be satisfied; or

(d) preserve evidence that may be relevant andrmahto

the resolution of the dispute.
(3) Without limiting subsection (2), the arbittabunal may make
orders with respect to any of the following —

(a) security for costs;

(b) discovery of documents and interrogatories;

(c) giving of evidence by affidavit;

(d) the inspection of any property which is omfsrpart of
the subject matter of the dispute;

(e) the taking of photographs of any property \Wheor
forms part of the subject matter of the dispute;

As at 07 Aug 2013 Version 00-b0-01 page 19
Extract from www.slp.wa.gov.au, see that website for further information



Commercial Arbitration Act 2012

Part 4A Interim measures
Division 2 Preliminary orders
s. 17A

17A.

(1)

(2)

3)

17B.

(H samples to be taken from, or any observatiobe made
of or experiment conducted on, any property whgcari
forms part of the subject matter of the dispute;

(g) dividing, recording and strictly enforcing thme
allocated for a hearing between the partiesdja clock
arbitration).

Note: Subsections (1) and (2) are substantialystime as Art 17 of the Model Law.
There is no equivalent to subsection (3) in the &ddw.

Conditions for granting interim measures (cfModel Law
Art 17A)

The party requesting an interim measure usdetion 17(2)(a),
(b) or (c) must satisfy the arbitral tribunal that

(@) harm not adequately reparable by an awarcofadjes
is likely to result if the measure is not orderadd that
harm substantially outweighs the harm that is jikel
result to the party against whom the measure ectiid
if the measure is granted; and

(b) there is a reasonable possibility that theiesting party
will succeed on the merits of the claim.

The determination on the possibility refertedn
subsection (1)(b) does not affect the discretiothefarbitral
tribunal in making any subsequent determination.

With regard to a request for an interim measurder
section 17(2)(d), the requirements in subsectidfajind (b)
and subsection (2) apply only to the extent thératkribunal
considers appropriate.

Division 2 — Preliminary orders
(Not used)

Note: Art 17B of the Model Law, which provides fax parte requests for interim
measures together with applications for preliminaigers directing parties
not to frustrate the interim measures, has beeiteuni
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17C. (Not used)

Note: Art 17C of the Model Law, which contains gafards for the party against
whom a preliminary order is directed under Art 1#¥Bpmitted as a
consequence of the omission of Art 17B.

Division 3 — Provisions applicable to interim meastes

17D.  Modification, suspension, termination (cf. Moél Law
Art 17D)

The arbitral tribunal may modify, suspend or terate an
interim measure it has granted, on applicationngfarty or, in
exceptional circumstances and on prior notice éoptrties, on
the arbitral tribunal’s own initiative.

Note: This section is substantially the same daslAD of the Model Law but

contains no reference to preliminary orders asns@guence of this Act not
including an equivalent of Arts 17B and 17C of theddioLaw.

17E. Provision of security (cf. Model Law Art 17E)

(1) The arbitral tribunal may require the partguesting an interim
measure to provide appropriate security in conoratiith the
measure.

2) e

Note: Subsection (1) is the same as Art 17E(ItheModel Law. Art 17E(2) is
omitted as a consequence of this Act not includiggivalents to Arts 17B
and 17C of the Model Law.

17F. Disclosure (cf. Model Law Art 17F)

(1) The arbitral tribunal may require any partgmptly to disclose
any material change in the circumstances on this b&asvhich
the measure was requested or granted.

2) e,
Note: Subsection (1) is the same as Art 17F(theModel Law. Art 17F(2) is
omitted as a consequence of this Act not includiggivalents to Arts 17B
and 17C of the Model Law.
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17G.  Costs and damages (cf. Model Law Art 17G)

(1) The party requesting an interim measure kddidor any costs
and damages caused by the measure to any pdreyafivitral
tribunal later determines that, in the circumstantiee measure
should not have been granted.

(2) The arbitral tribunal may award such costs dahages at any

point during the proceedings.

Note: This section is substantially the same aslA6 of the Model Law but the
reference to applications for preliminary orderensitted as a consequence of
this Act not including equivalents to Arts 17B artClof the Model Law.

Division 4 — Recognition and enforcement of interinmeasures

17H.
(1)

(2)

3)

(4)

Recognition and enforcement (cf. Model Law ArtL7H)

An interim measure issued by an arbitral tndlwunder the law
of this State is to be recognised as binding anl&ss otherwise
provided by the arbitral tribunal, enforced on &mdion to the
Court, subject to the provisions of section 17I.

An interim measure issued by an arbitral tndllunder the law
of another State or Territory is to be recognisethiading in
this State and, unless otherwise provided by thigral tribunal,
enforced on application to the Court, irrespectif’éhe State or
Territory in which it was issued, subject to theypsions of
section 171.

The party who is seeking or has obtained reitiog or
enforcement of an interim measure must promptlgrinfthe
Court of any termination, suspension or modificatd that
interim measure.

The Court may, if it considers it proper, artiee requesting
party to provide appropriate security if the additribunal has
not already made a determination with respectdargg or
where such a decision is necessary to protecighesrof third
parties.

Note: This section differs from Art 17H of the Mad_aw to the extent necessary to

apply Art 17H as incorporated in this Act in thentext of domestic
commercial arbitrations.
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171. Grounds for refusing recognition or enforcemen(cf. Model

Law Art 171)

(1) Recognition or enforcement of an interim measuay be
refused only —

(@) atthe request of the party against whomiitusked if
the Court is satisfied that —

(i) such arefusal is warranted on the groundeget
in section 36(1)(a)(i), (i), (iii) or (iv); or

(i)  the arbitral tribunal’s decision with respeotthe
provision of security in connection with the
interim measure issued by the arbitral tribunal
has not been complied with; or

(i)  the interim measure has been terminated or
suspended by the arbitral tribunal or, where so
empowered, by the court of the State or Territory
in which the arbitration takes place or under the
law of which that interim measure was granted,;

or
(b) if the Court finds that —

() the interim measure is incompatible with the
powers conferred on the Court unless the Court
decides to reformulate the interim measure to the
extent necessary to adapt it to its own powers and
procedures for the purposes of enforcing that
interim measure and without modifying its
substance; or

(i) any of the grounds set out in section 36(J){b
or (ii) apply to the recognition and enforcement
of the interim measure.

(2) Any determination made by the Court on anyugobin
subsection (1) is effective only for the purpostthe
application to recognise and enforce the interinasnee.
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(3) The Court must not, in making a determinatioth respect to
the recognition or enforcement sought, undertatevigw of
the substance of the interim measure.

Note: This section is substantially the same dslAr of the Model Law but has

been modified to the extent necessary to applyLAas incorporated in this
Act in the context of domestic commercial arbias.

Division 5 — Court-ordered interim measures

17J. Court-ordered interim measures (cf. Model LawArt 17J)

(1) The Court has the same power of issuing arimtmeasure in
relation to arbitration proceedings as it has latren to
proceedings in courts.

(2) The Court is to exercise the power in accocdamith its own
procedures taking into account the specific featofea
domestic commercial arbitration.

Note: This section is substantially the same daslAd of the Model Law but has

been modified to the extent necessary to applylAdtas incorporated in this
Act in the context of domestic commercial arbias.
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18.

19.
(1)

(2)

3)

(4)

()

(6)

Part 5 — Conduct of arbitral proceedings

Equal treatment of parties (cf. Model Law Art 1)

The parties must be treated with equality andh gacty must be
given a reasonable opportunity of presenting thigy/jsacase.
Note: This section differs from the Model Law teetextent that it requires a party to

be given a “reasonable”, instead of “full”, opparity of presenting the
party’s case.

Determination of rules of procedure (cf. ModeLaw Art 19)

Subject to the provisions of this Act, thetysr are free to agree
on the procedure to be followed by the arbitrddunal in
conducting the proceedings.

Failing such agreement, the arbitral tribunaly, subject to the
provisions of this Act, conduct the arbitrationsucch manner as
it considers appropriate.

The power conferred on the arbitral tribumalludes the power
to determine the admissibility, relevance, matayiand weight
of any evidence.

The power conferred on the tribunal also idelithe power to
make orders or give directions for the examinatiba party or
witness on oath or affirmation.

For the purposes of the exercise of the poeferred to in
subsection (4), the arbitral tribunal may adminisiey
necessary oath or take any necessary affirmation.

An order made or direction given by an arbitriunal in the
course of arbitral proceedings is, by leave ofGoeart,
enforceable in the same manner as if it were aeraftithe
Court and, where leave is so given, judgment magribered in
terms of the order or direction.

Note: This section (other than subsections (4)-¢tgubstantially the same as Art

19 of the Model Law. Subsections (4)—(6) elabooast¢he powers conferred
on arbitral tribunals.
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Conduct of arbitral proceedings

20.
1)
(2)

3)

21.

22.
(1)

(2)

)

(4)

Place of arbitration (cf. Model Law Art 20)
The parties are free to agree on the placelofration.

Failing such agreement, the place of arbdrais to be
determined by the arbitral tribunal having regardte
circumstances of the case, including the converiefthe
parties.

Despite subsection (1), the arbitral tribumaly, unless
otherwise agreed by the parties, meet at any [fVacether or
not in Western Australia) it considers appropriate
consultation among its members, for hearing witegsexperts
or the parties, or for inspection of goods, othepprty or
documents.

Commencement of arbitral proceedings (cf. Moddlaw
Art 21)

Unless otherwise agreed by the parties, theratipitoceedings
in respect of a particular dispute commence ortd#te on
which a request for that dispute to be referrearbstration is
received by the respondent.

Language (cf. Model Law Art 22)

The parties are free to agree on the langoatgguages to be
used in the arbitral proceedings.

Failing agreement as referred to in subse¢tipnthe arbitral
tribunal is to determine the language or languagd® used in
the proceedings.

This agreement or determination, unless otlserapecified in
the agreement or determination, is to apply towantten
statement by a party, any hearing and any awauisida or
other communication by the arbitral tribunal.

The arbitral tribunal may order that any doemtary evidence
is to be accompanied by a translation into theuage or
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23.

24,

(1)

(2)

@)

(4)

(1)

languages agreed on by the parties or determindaebgrbitral
tribunal.

Statements of claim and defence (cf. Model Laut 23)

Subject to any contrary agreement of the @audr a direction of
the arbitral tribunal, within the period of timeragd by the
parties or determined by the arbitral tribunal, ¢l@mant must
state the facts supporting his or her claim, thatpat issue and
the relief or remedy sought, and the respondent state the
respondent’s defence in respect of these partsulardess the
parties have otherwise agreed as to the requissdegits of
such statements.

The parties may submit with their statemettd@uments they
consider to be relevant or may add a referendeet@dcuments
or other evidence they will submit.

Unless otherwise agreed by the parties, eghely may amend
or supplement the party’s claim or defence durivgdourse of
the arbitral proceedings, unless the arbitral trddiconsiders it
inappropriate to allow such amendment having retatte
delay in making it.

Subsection (1) does not require a statemeatdgimant or
respondent to be in a particular form.

Note: This section (other than subsections (1)(d))dis substantially the same as
Art 23 of the Model Law. Subsection (1) has effadbject to any contrary
agreement of the parties or direction of the aabttibunal. Subsection (4)
makes it clear that it is not necessary to useaticptar form of statement of
claim or defence.

Hearings and written proceedings (cf. Model LavArt 24)

Subject to any contrary agreement by the @&rthe arbitral
tribunal is to decide whether to hold oral hearifigghe
presentation of evidence or for oral argument, loetiver the
proceedings are to be conducted on the basis oihaeats and
other materials.
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(2) However, unless the parties have agreed thaearings are to
be held, the arbitral tribunal must hold such heggiat an
appropriate stage of the proceedings, if so reqddsy a party.

(3) The parties must be given sufficient advanméce of any
hearing and of any meeting of the arbitral tribuioalthe
purposes of inspection of goods, other propertyoamuments.

(4) All statements, documents or other informasapplied to the
arbitral tribunal by one party must be communicdtethe other
party.

(5) Also, any expert report or evidentiary docutmamwhich the
arbitral tribunal may rely in making its decisiorust be
communicated to the parties.

24A. Representation

(1) The parties may appear or act in person, orlmearepresented
by another person of their choice, in any oral imggrunder
section 24.

(2) A person who is not admitted to practise &gal practitioner
in Western Australia does not commit an offenceeurmt
breach the provisions of thegal Profession Act 2008 or any
other Act merely by representing a party in arbipraceedings
in this State.

Note: There is no equivalent of this section ia ihodel Law.
24B. General duties of parties

(1) The parties must do all things necessaryHemtroper and
expeditious conduct of the arbitral proceedings.

(2) Without limitation, the parties must —

(@) comply without undue delay with any order mection
of the arbitral tribunal with respect to any proced,
evidentiary or other matter; and
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(b) take without undue delay any necessary stepbtain a
decision (if required) of the Court with respectioy
function conferred on the Court under section 6.

(3) A party must not wilfully do or cause to bengaany act to
delay or prevent an award being made.

Note: There is no equivalent of this section ia ihodel Law.

25. Default of a party (cf. Model Law Art 25)

(1) Unless otherwise agreed by the parties, thewt showing
sufficient cause —

(@) the claimant fails to communicate the clairsant
statement of claim in accordance with section 23(B
arbitral tribunal may terminate the proceedings; or

(b) the respondent fails to communicate the redpotis
statement of defence in accordance with sectioh)23(
the arbitral tribunal may continue the proceedings
without treating such failure in itself as an adsros of
the claimant’s allegations; or

(c) any party fails to appear at a hearing orrtmpce
documentary evidence, the arbitral tribunal may
continue the proceedings and make the award on the

evidence before it.

(2) Unless otherwise agreed by the parties, dréydails to do any
other thing necessary for the proper and expeditaaunduct of
the arbitration, the arbitral tribunal —

(a) if satisfied that there has been inordinatk an
inexcusable delay on the part of the claimant irsping
the claim, may make an award dismissing the claim o
may give directions (with or without conditionsy fibe
speedy determination of the claim; or

(b) if without sufficient cause a party fails toraply with

any order or direction of the arbitral tribunal, ymaake
an order requiring the party to comply with thensrof
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the earlier order or direction within the periocsiied
by the arbitral tribunal (peremptory order).

(3) If a party fails to comply with a peremptomder, the arbitral
tribunal may do any of the following —

(a) direct that the party in default is not todmditled to rely
on any allegation or material which was the subject
matter of the peremptory order;

(b) draw such adverse inferences from the faioreomply
as the circumstances justify;

(c) proceed to an award on the basis of any nadsehat
have been properly provided to the arbitral triduna

(d) without limiting section 33B(4), in making amard
give any direction or order that it thinks fit asthe
payment of the costs of the arbitration incurred in
consequence of the non-compliance.

Note: Subsection (1) is substantially the sam&rag5 of the Model Law. There are
no equivalents to the other provisions of the seci the Model Law.

26. Expert appointed by arbitral tribunal (cf. Model Law
Art 26)

(1) Unless otherwise agreed by the parties, thigraktribunal —

(&) may appoint one or more experts to report ¢ i
specific issues to be determined by the arbititalitral;
and

(b) may require a party to give the expert angvaht
information or to produce, or to provide accessaty,
relevant documents, goods or other property for the
expert’s inspection.

(2) Unless otherwise agreed by the parties, drdypso requests or
if the arbitral tribunal considers it necessarg &xpert must,
after delivery of the expert’s written or oral repgarticipate in
a hearing where the parties have the opportuniputauestions
to the expert and present expert witnesses in ¢odestify on
the points at issue.
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27.
(1)

(2)

27A.
1)

(2)

3)

27B.

(1)

Court assistance in taking evidence (cf. Modehw Art 27)

The arbitral tribunal or a party with the apyal of the arbitral

tribunal may request from the Court assistancaking

evidence.

The Court may execute the request withinat®getence and
subject to and in accordance with rules of court.

Note: This section is substantially the same da®Arof the Model Law but the

reference to rules of court has been amended faistency with
sections 27A and 27B and a request for assistangeniabe made to the
Court, not any competent court.

Parties may obtain subpoenas

The Court may, on the application of any paatyd subject to
and in accordance with rules of court, issue a ceba
requiring a person —

(a) to attend for examination before the arbitriéunal; or

(b) to produce to the arbitral tribunal the docutse
specified in the subpoena; or

(c) to do both of those things.

A party may only make an application to theu@ander
subsection (1) with the permission of the arbitridlunal.

A person must not be compelled under any saeibgpdssued in
accordance with subsection (1) to answer any questi
produce any document that the person could nobbwelled to
answer or produce in a proceeding before the Court.

Note: There is no equivalent to this section i Model Law.

Refusal or failure to attend before arbitral ribunal or to
produce document

For the purposes of this section, a pers@apesson in default
in relation to proceedings before an arbitral tnduunder an
arbitration agreement if the person —
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(@) refuses or fails to attend before the arbttiaunal for
examination when required under a subpoena oréy th

arbitral tribunal to do so; or

(b) refuses or fails to produce a document thapirson is
required under a subpoena or by the arbitral tabtm
produce; or

(c) when appearing as a witness before the arbitra
tribunal —

() refuses or fails to take an oath or to make an
affirmation or affidavit when required by the
arbitral tribunal to do so; or

(i) refuses or fails to answer a question that th
witness is required by the arbitral tribunal to

answer;
or
(d) refuses or fails to do any other thing whilsa arbitral
tribunal may require.
(2) Unless otherwise agreed by the parties, thatGoay, on the

application of a party or the arbitral tribunalder a person in
default to do any or all of the following —

(a) attend the Court to be examined as a witness;
(b) produce the relevant document to the Court;
(c) do the relevant thing.

(3) A party may only make an application to theu@ander
subsection (2) with the permission of the arbitridlunal.

(4) The Court must not make an order under suiose2) in
relation to a person who is not a party to theteabproceedings
unless —

(@) before the order is made, the person is gaven
opportunity to make representations to the Coumd; a

(b) the Court is satisfied that it is reasonablall the
circumstances to make the order.
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(5) A person must not be compelled under an ardgede under
subsection (2) to answer any question or produgelaoument
which the person could not be compelled to answeraduce
in a proceeding before the Court.

(6) If the Court makes an order under subsec&pnitimay in
addition make orders for the transmission to tiberal tribunal
of any of the following —

(a) arecord of any evidence given under the order

(b) any document produced under the order or § ocbpny
such document;

(c) particulars of any thing done under the order.

(7) Any evidence, document or thing transmittedam
subsection (6) is taken to have been given, pratlocelone (as
the case requires) in the course of the arbit@tgedings.

Note: There is no equivalent of this section ia fthodel Law.

27C. Consolidation of arbitral proceedings

(1) Unless otherwise agreed by the parties, & parbitral
proceedings may apply to the arbitral tribunaldororder under
this section in relation to those proceedings ahdraarbitral
proceedings (whether before that tribunal or anatitleunal or
other tribunals) on the ground that —

(@) acommon question of law or fact arises irradke
proceedings; or

(b) the rights to relief claimed in all those pgedings are in
respect of, or arise out of, the same transacti@enes
of transactions; or

(c) for some other reason specified in the appboait is
desirable that an order be made under this section.

(2) Inthis section, 2 or more arbitral proceeditigat are the
subject of an application under subsection (1)catied the
related proceedings.
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(3) The following orders may be made under thiisg in relation
to the related proceedings —
(a) thatthe proceedings be consolidated on tepesified
in the order;
(b) that the proceedings be heard at the samedtiinmea
sequence specified in the order;

(c) that any of the proceedings be stayed penti@g
determination of any of the other proceedings.

(4) If all the related proceedings are being cateld by the same
tribunal, the tribunal may make any order undes iaction that
it thinks fit in relation to those proceedings aiién order is
made, the proceedings must be dealt with in acooelwith the

order.

(5) If 2 or more arbitral tribunals are conductihg related
proceedings —
(@) the tribunal that received the application tnus
communicate the substance of the application to the
other tribunals concerned; and

(b) the tribunals must, as soon as practicabléyatate
jointly on the application.

(6) If the tribunals agree, after deliberationtbe application, that a
particular order under this section should be madelation to

the related proceedings —
(@) the tribunals are to jointly make the ordex a

(b) the related proceedings are to be dealt with i
accordance with the order; and

(c) if the order is that the related proceedings b
consolidated, the arbitrator or arbitrators for the
purposes of the consolidated proceedings are to be
appointed, in accordance with sections 10 andrbfy f
the members of the tribunals.
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(7)

(8)

(9)

If the tribunals are unable to make an ordeten
subsection (6), the related proceedings are togabas if no
application has been made under subsection (1).

Before making an order under this section atigtral tribunal
or tribunals concerned must take into account wdredhy party
would or might suffer substantial hardship if thhder were
made.

This section does not prevent the partiegkated proceedings
from agreeing to consolidate them and taking stejpssas are
necessary to effect that consolidation.

Note: There is no equivalent to this section i Mhodel Law.

27D.  Power of arbitrator to act as mediator, conciktor or other
non-arbitral intermediary
(1) An arbitrator may act as a mediator in progegsirelating to a
dispute between the parties to an arbitration ageee
(mediation proceedings) if —

(@) the arbitration agreement provides for thétia@tor to
act as mediator in mediation proceedings (whether
before or after proceeding to arbitration, and \Wwhebr
not continuing with the arbitration); or

(b) each party has consented in writing to thératior so
acting.

(2) An arbitrator acting as a mediator —

(&) may communicate with the parties collectivaly
separately; and

(b) must treat information obtained by the arlhtrdrom a
party with whom he or she communicates separately a
confidential, unless that party otherwise agreasntess
the provisions of the arbitration agreement retatm
mediation proceedings otherwise provide.

(3) Mediation proceedings in relation to a dispeteninate if —
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(4)

(5)

(6)

(7)

(8)

27E.
1)

(a) the parties to the dispute agree to termitiege
proceedings; or

(b) any party to the dispute withdraws conserhé&o
arbitrator acting as mediator in the proceedings; 0

(c) the arbitrator terminates the proceedings.

An arbitrator who has acted as mediator iniategh
proceedings that are terminated may not condudesjutent
arbitration proceedings in relation to the dispuiout the
written consent of all the parties to the arbitratgiven on or
after the termination of the mediation proceedings.

If the parties consent under subsection (@Qljection may be
taken to the conduct of subsequent arbitrationgedings by
the arbitrator solely on the ground that he orlsheacted
previously as a mediator in accordance with thisige.

If the parties do not consent under subsecddnhe
arbitrator's mandate is taken to have been termthahder
section 14 and a substitute arbitrator is to beegded in
accordance with section 15.

If confidential information is obtained fromparty during
mediation proceedings as referred to in subse¢®ii{b) and the
mediation proceedings terminate, the arbitratortphefore
conducting subsequent arbitration proceedingslatioa to the
dispute, disclose to all other parties to the eabdn
proceedings so much of the information as the ratoit
considers material to the arbitration proceedings.

In this section, a reference tonadiator includes a reference to
a conciliator or other non-arbitral intermediaryveeen parties.

Note: There is no equivalent of this section ia fthodel Law.
Disclosure of confidential information

The provisions of this section apply in amlifproceedings
unless otherwise agreed by the parties.
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(2)

3)

27F.

(1)

(2)

3)

(4)

The parties must not disclose confidentiabinfation in
relation to the arbitral proceedings unless —

(a) the disclosure is allowed under section 27F; o

(b) the disclosure is allowed under an order mautker
section 27G and no order is in force under se@it
prohibiting that disclosure; or

(c) the disclosure is allowed under an order mauter
section 271.
An arbitral tribunal must not disclose confitial information
in relation to the arbitral proceedings unless —
(@) the disclosure is allowed under section 27F; o

(b) the disclosure is allowed under an order mautker
section 27G and no order is in force under se@iti
prohibiting that disclosure; or

(c) the disclosure is allowed under an order mautker
section 271.

Note: There is no equivalent to this sectiorhia KModel Law.

Circumstances in which confidential informatian may be
disclosed

This section sets out the circumstances irclwhonfidential
information in relation to arbitral proceedings niaydisclosed
by —

(@) aparty; or

(b) an arbitral tribunal.

The information may be disclosed with the @mf all the
parties to the arbitral proceedings.

The information may be disclosed to a profasai or other
adviser of any of the parties.

The information may be disclosed if it is nes&ry to ensure
that a party has a reasonable opportunity to ptekerparty’s
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(5)

(6)

(7)

(8)

(9)

(10)

case and the disclosure is no more than reasoftakiteat
purpose.

The information may be disclosed if it is nesary for the
establishment or protection of a party’s legal tsgh relation to
a third party and the disclosure is no more thasarable for
that purpose.

The information may be disclosed if it is nesary for the
purpose of enforcing an arbitral award and thelossoe is no
more than reasonable for that purpose.

The information may be disclosed if it is nesary for the
purposes of this Act and the disclosure is no nitoae
reasonable for that purpose.

The information may be disclosed if the discike is in
accordance with an order made or a subpoena issuaaourt.

The information may be disclosed if the discie is authorised
or required by a relevant law or required by a cetapt
regulatory body, and the person making the discéogives
written details of the disclosure (including an kexyation of the
reasons for the disclosure) to —

(a) ifthe person is a party, the other partiedthe arbitral
tribunal; and

(b) if the arbitral tribunal is making the disdlws, all the
parties.
In this section —
relevant law means —
(@) alaw of this State (other than this Act); and
(b) alaw of the Commonwealth; and
(c) alaw of another State or Territory.

Note: There is no equivalent to this section i Kodel Law.
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27G.

(1)

(2)

27H.

(1)

(2)

3)

Arbitral tribunal may allow disclosure of confidential
information in certain circumstances

An arbitral tribunal may make an order allogim party to
arbitral proceedings to disclose confidential infation in
relation to the proceedings in circumstances dtiesn those
mentioned in section 27F.

An order under subsection (1) may only be matdbe request
of one of the parties and after giving each ofpthaies the
opportunity to be heard.

Note: There is no equivalent to this section i Kodel Law.

The Court may prohibit disclosure of confidenial
information in certain circumstances

The Court may make an order prohibiting aypadm
disclosing confidential information in relationttee arbitral
proceedings if the Court is satisfied, in the anstiances of the
particular case, that —

(@) the public interest in preserving the confiddity of
arbitral proceedings is not outweighed by other
considerations that render it desirable in theipubl
interest for the confidential information to bedased;
and

(b) the disclosure is more than is reasonabléhfatr
purpose.

An order under subsection (1) may only be madéhe
application of a party to the arbitral proceediagsd after giving
each of the parties to the arbitral proceeding®pportunity to
be heard.

A party may only apply for an order under sdi®n (1) if the
arbitral tribunal has made an order under sectitda(2)
allowing disclosure of the information.
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(4)

(5)

271.

(1)

(2)

3)

(4)

The Court may order that the confidential mfation not be
disclosed pending the outcome of the applicatiateun
subsection (2).

An order of the Court under this section kahade within the
limits of the authority of the Court is final.

Note: There is no equivalent to this section i Model Law.

The Court may allow disclosure of confidentiainformation
in certain circumstances

The Court may make an order allowing a paotglisclose
confidential information in relation to the arbit@oceedings in
circumstances other than those mentioned in se2#énf the
Court is satisfied, in the circumstances of theipalar case,
that —

(@) the public interest in preserving the conficity of
arbitral proceedings is outweighed by other
considerations that render it desirable in theipubl
interest for the confidential information to bedased;
and

(b) the disclosure is no more than is reasonatvléhat
purpose.

An order under subsection (1) may only be madéhe
application of a person who is or was a party &dtbitral
proceedings and after giving each person who vgagra party
to the arbitral proceedings the opportunity to barf.

A party to arbitral proceedings may only apfaiyan order
under subsection (1) if —

(@) the mandate of the arbitral tribunal has leeminated
under section 32; or

(b) arequest by the party to the arbitral tridunanake an
order under section 27G has been refused.

An order of the Court under this section ikahade within the
limits of the authority of the Court is final.
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Note: There is no equivalent to this section i Mhodel Law.

27J. Determination of preliminary point of law by the Court

(1) Unless otherwise agreed by the parties, capgtfication to the
Court made by any of the parties to an arbitratigreement the
Court has jurisdiction to determine any questiofaef arising
in the course of the arbitration.

(2) An application under this section may be magla party only
with the consent of —

(@) an arbitrator who has entered on the referarce

(b) all the other parties,

and with the leave of the Court.

Note: There is no equivalent to this section i Kodel Law.
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28.

(1)

(2)

3)

(4)

(5)

29.

(1)

(2)

Part 6 — Making of award and termination

of proceedings

Rules applicable to substance of dispute (cf.ddel Law
Art 28)

The arbitral tribunal must decide the dispataccordance with
such rules of law as are chosen by the partiep@gable to
the substance of the dispute.

Any designation of the law or legal systenaajiven State or
Territory must be construed, unless otherwise esga@, as
directly referring to the substantive law of th&t® or Territory
and not to its conflict of laws rules.

Failing any designation by the parties, tHateal tribunal must
apply the law determined by the conflict of lawtesuwhich it
considers applicable.

The arbitral tribunal must decide the dispiftthe parties so
agree, in accordance with such other consideratiersse
agreed to by the parties.

In all cases, the arbitral tribunal must dedid accordance with
the terms of the contract and must take into adcthenusages
of the trade applicable to the transaction.

Note: This section (other than subsection (43uisstantially the same as Art 28 of
the Model Law.

Decision-making by panel of arbitrators (cf. Malel Law
Art 29)

In arbitral proceedings with more than onateator, any
decision of the arbitral tribunal must be madegaslotherwise
agreed by the parties, by a majority of all its rbers.

However, questions of procedure may be dediyea presiding
arbitrator, if so authorised by the parties omaéimbers of the
arbitral tribunal.
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30.
1)

(2)

3)

31.
1)

(2)

3)

(4)

(5)

(6)

32.
1)

Settlement (cf. Model Law Art 30)

If, during arbitral proceedings, the partiettls the dispute, the
arbitral tribunal must terminate the proceedings, #irequested
by the parties and not objected to by the arbitialinal, record
the settlement in the form of an arbitral awarcagreed terms.

An award on agreed terms is to be made inrdecae with
section 31 and must state that it is an award.

Such an award has the same status and effectyeother award
on the merits of the case.

Form and contents of award (cf. Model Law Art 3)

The award must be made in writing and musigeed by the
arbitrator or arbitrators.

In arbitral proceedings with more than oneteator, the
signatures of the majority of all members of theitaal tribunal
suffices, provided that the reason for any omisieghature is
stated.

The award must state the reasons upon whistbased, unless
the parties have agreed that no reasons are twdre @ the
award is an award on agreed terms under section 30.

The award must state its date and the plaeghatfration as
determined in accordance with section 20.

The award is taken to have been made at Hee@tated in the
award in accordance with subsection (4).

After the award is made, a copy signed byattiétrators in
accordance with subsection (1) must be deliverezhth party.

Termination of proceedings (cf. Model Law Art 2)

The arbitral proceedings are terminated byfithed award or by
an order of the arbitral tribunal in accordancehwit
subsection (2).
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(2) The arbitral tribunal is to issue an ordertfog termination of
the arbitral proceedings when —

(@) the claimant withdraws his or her claim, usltdse
respondent objects and the arbitral tribunal ressgna
legitimate interest on the respondent’s part irawing a
final settlement of the dispute; or

(b) the parties agree on the termination of tlee@edings;
or

(c) the arbitral tribunal finds that the continoatof the
proceedings has for any other reason become
unnecessary or impossible; or

(d) the arbitral tribunal makes an award under
section 25(2)(a) dismissing the claim.

(3) The mandate of the arbitral tribunal termisaigth the
termination of the arbitral proceedings, subjeddotions 33
and 34(4).

33. Correction and interpretation of award; additional award
(cf. Model Law Art 33)

(1) Within 30 days of receipt of the award, unlassther period of
time has been agreed on by the parties —

(a) a party, with notice to the other party, meguest the
arbitral tribunal to correct in the award any esror
computation, any clerical or typographical errarsoy
errors of similar nature; and

(b) if so agreed by the parties, a party, witha®oto the
other party, may request the arbitral tribunalitegn
interpretation of a specific point or part of theaad.

(2) If the arbitral tribunal considers a requastiier subsection (1)
to be justified, it must make the correction oregitie
interpretation within 30 days of receipt of theuesqt.

(3) The interpretation forms part of the award.
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(4)

(5)

(6)

(7)

(8)

33A.

33B.
1)

(@)

3)

The arbitral tribunal may correct any errotlod type referred to
in subsection (1)(a) on its own initiative withi@ 8ays of the
date of the award.

Unless otherwise agreed by the parties, g parth notice to
the other party, may request, within 30 days oéiggoof the
award, the arbitral tribunal to make an additicamabrd as to
claims presented in the arbitral proceedings buttechfrom
the award.

If the arbitral tribunal considers the requeshbe justified, it
must make the additional award within 60 days.

The arbitral tribunal may extend, if necess#éng period of time
within which it may make a correction, interpredatior an
additional award under subsection (2) or (5).

Section 31 applies to a correction or intetigdren of the award
or to an additional award.

Specific performance

Unless otherwise agreed by the parties, theratbithas the
power to make an award ordering specific perforreafany
contract if the Court would have power to ordercsie
performance of that contract.

Note: There is no equivalent to this section i KMhodel Law.

Costs

Unless otherwise agreed by the parties, teesaf an
arbitration (including the fees and expenses oftihédrator or
arbitrators) are to be in the discretion of thdteabtribunal.

Unless otherwise agreed by the parties, thigrak tribunal may
direct that the costs of an arbitration, or of gayt of the
arbitral proceedings, are to be limited to a spedibmount.

A direction under subsection (2) may be vadedny stage, but
this must be done sufficiently in advance of theuiming of
costs to which it relates, or the taking of anystm the
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(4)

(5)

(6)

(7)

33C.

proceedings which may be affected by it, for tihatlito be
taken into account.

The arbitral tribunal may, in making an award

(a) direct to whom, by whom, and in what mannee, t
whole or any part of the costs that it awards areet
paid; and

(b) tax or settle the amount of costs to be paigny part of
those costs; and

(c) award costs to be taxed or settled as betwadg and
party or as between legal practitioner and client.

Any costs of an arbitration (other than thesfer expenses of an
arbitrator) that are directed to be paid by an aveae, to the
extent that they have not been taxed or settletidwrbitral
tribunal, to be assessed in the Court having juatigch under
section 34 to hear applications setting aside Wearc

If no provision is made by an award with rede the costs of
the arbitration, a party may, within 14 days afesgeiving the
award, apply to the arbitral tribunal for directsoas to the
payment of those costs.

The arbitral tribunal must, after hearing g@ayty who wishes to
be heard, amend the award by adding to it sucletdires as the
arbitral tribunal thinks proper with respect to ffeyment of the
costs of the arbitration.

Note: There is no equivalent to this section i Mhodel Law.

Application of Legal Profession Act 2008

For the purposes of section 33B(5), ltlegal Profession
Act 2008 Part 10 Division 8 applies with any necessary
modifications.

Note: There is no equivalent to this section i KMhodel Law.
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33D. Costs of abortive arbitration

(1) Unless otherwise agreed in writing by the ipartif an
arbitration is commenced but for any reason féts,Court
may, on the application of a party or the arbitridunal made
within 6 months after the failure of the arbitratjonake such
orders in relation to the costs of the arbitratsnt thinks just.

(2) For the purposes of this section, an arbdreis taken to have
failed if —
(@) afinal award is not made by the arbitralunal before
the arbitration terminates; or

(b) an award made is wholly set aside by the Court

(3) If the failed arbitration is a related procees (within the
meaning of section 27C), the Court may stay proogsdn the
application under subsection (1) pending the deteation of
the other arbitration proceedings to which thesthirbitration
is related.

Note: There is no equivalent to this section i Khodel Law.

33E. Interest up to making of award

(1) Unless otherwise agreed by the parties, waerarbitral
tribunal makes an award for the payment of mondyefier on
a claim for a liquidated or an unliquidated amoyitttg arbitral
tribunal may include in the sum for which the aweardhade
interest, at such reasonable rate as the arbitrahgl
determines —

(@) onthe whole or any part of the money; and

(b) for the whole or any part of the period betwé®e date
on which the cause of action arose and the davehach
the award is made.

(2) Subsection (1) does not —

(@) authorise the awarding of interest on inteagsirded
under this section; or
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(b) apply in relation to any amount on which ietgris
payable as of right whether because of an agreeonent
otherwise; or

(c) affect the damages recoverable for the dishooba
bill of exchange.

Note: There is no equivalent to this section i Kodel Law.

33F. Interest on debt under award

(1) This section applies if —

(@) an arbitral tribunal makes an award for thgnpent of
an amount of money; and

(b) under the award, the amount is to be paid paréacular
day (thedue date),

unless otherwise agreed by the parties.

(2) The arbitral tribunal may direct that interestluding
compound interest, is payable if the amount ispaad on or
before the due date.

(3) The arbitral tribunal may set a reasonable ohinterest.

(4) The interest is payable —
(@) from the day immediately following the dueeajand
(b) on so much of the money as remains unpaid.

(5) The direction is taken to form part of the adva

Note: There is no equivalent to this section i Mhodel Law.
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Part 7 — Recourse against award

34. Application for setting aside as exclusive reaose against
arbitral award (cf. Model Law Art 34)

(1) Recourse to the Court against an arbitral dwaay be made
only by an application for setting aside in accoawith
subsections (2) and (3) or by an appeal undercse8dA.

Note: The Model Law does not provide for appealsader section 34A.

(2) An arbitral award may be set aside by the Conly if —
(a) the party making the application furnishesoptbat —

(i) a party to the arbitration agreement refetedh
section 7 was under some incapacity, or the
arbitration agreement is not valid under the law
to which the parties have subjected it or, failing
any indication in it, under the law of this State;

(i) the party making the application was not give
proper notice of the appointment of an arbitral
tribunal or of the arbitral proceedings or was
otherwise unable to present the party’s case; or

(i)  the award deals with a dispute not contertgala
by or not falling within the terms of the
submission to arbitration, or contains decisions
on matters beyond the scope of the submission to
arbitration, provided that, if the decisions on
matters submitted to arbitration can be separated
from those not so submitted, only that part of the
award which contains decisions on matters not
submitted to arbitration may be set aside; or

(iv) the composition of the arbitral tribunal et
arbitral procedure was not in accordance with the
agreement of the parties, unless such agreement
was in conflict with a provision of this Act from
which the parties cannot derogate, or, failing
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such agreement, was not in accordance with this
Act;

or
(b) the Court finds that —

() the subject matter of the dispute is not cégalb
settlement by arbitration under the law of this
State; or

(i) the award is in conflict with the public poyi of
this State.

(3) An application for setting aside may not bedmafter 3 months
have elapsed from the date on which the party ngetkiat
application had received the award or, if a reqghastbeen
made under section 33, from the date on whichrdatest had
been disposed of by the arbitral tribunal.

(4) The Court, when asked to set aside an awaagl, where
appropriate and so requested by a party, suspergetting
aside of proceedings for a period of time deterchiogit in
order to give the arbitral tribunal an opportunidyresume the
arbitral proceedings or to take such other act®madhe arbitral
tribunal’s opinion will eliminate the grounds fogting aside.

34A.  Appeals against awards

(1) An appeal lies to the Court on a questioraaf arising out of an
award if —

(@) the parties agree, before the end of the apeead
referred to in subsection (6), that an appeal neagnbhde
under this section; and

(b) the Court grants leave.
(2) An appeal under this section may be broughdryof the
parties to an arbitration agreement.
(3) The Court must not grant leave unless it isBad —

(@) that the determination of the question wilhstantially
affect the rights of one or more of the partieg] an
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(b) that the question is one which the arbitridlumal was
asked to determine; and

(c) that, on the basis of the findings of facthe award —

(i) the decision of the tribunal on the questisn i
obviously wrong; or

(i) the question is one of general public impoda
and the decision of the tribunal is at least open t
serious doubt;

and

(d) that, despite the agreement of the partiesdolve the
matter by arbitration, it is just and proper intak
circumstances for the Court to determine the qomesti

(4) An application for leave to appeal must idigntine question of
law to be determined and state the grounds on whish
alleged that leave to appeal should be granted.

(5) The Court is to determine an application &ave to appeal
without a hearing unless it appears to the Couattdrhearing is
required.

(6) An appeal may not be made under this secfien & months
have elapsed from the date on which the party nggtkia
appeal received the award or, if a request had reele under
section 33, from the date on which that requestidesah
disposed of by the arbitral tribunal (in this sentreferred to as
theappeal period).

(7) On the determination of an appeal under thisisn the Court
may by order —
(@) confirm the award; or
(b) vary the award; or

(c) remit the award, together with the Court’srogn on the
question of law which was the subject of the apgeal
the arbitrator for reconsideration or, where a new
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arbitrator has been appointed, to that arbitrador f
consideration; or

(d) set aside the award in whole or in part.

(8) The Court must not exercise its power to sgteaan award, in
whole or in part, unless it is satisfied that itulbbe
inappropriate to remit the matters in questiorhwadrbitral
tribunal for reconsideration.

(9) Where the award is remitted under subsecigfc) the
arbitrator must, unless the order otherwise direntke the
award within 3 months after the date of the order.

(10) The Court may make any leave which it gramiser
subsection (3)(c) subject to the applicant comgyarth any
conditions it considers appropriate.

(11) Where the award of an arbitrator is variecanrappeal under
this section, the award as varied has effect (exXoephe
purposes of this section) as if it were the awdrte arbitrator.

Note: There is no equivalent to this section i Kodel Law.
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Part 8 — Recognition and enforcement of awards

35. Recognition and enforcement (cf. Model Law Ar85)

(1) Anarbitral award, irrespective of the Statd erritory in which
it was made, is to be recognised in this Stataradirig and, on
application in writing to the Court, is to be erded subject to
the provisions of this section and section 36.

(2) The party relying on an award or applyingifsrenforcement
must supply the original award or a copy of thgioal award.

(3) If the award is not made in English, the Conay request the
party to supply a translation of it into English.
Note: So much of Art 35(2) of the Model Law as\pdes for the translation of an

award that is not in the official language of timéoecing State has been
modified.

36. Grounds for refusing recognition or enforcementcf. Model
Law Art 36)

(1) Recognition or enforcement of an arbitral adyarespective of
the State or Territory in which it was made, maydfesed
only —

(@) atthe request of the party against whomintusked, if
that party furnishes to the Court proof that —

(i) a party to the arbitration agreement was under
some incapacity, or the arbitration agreement is
not valid under the law to which the parties have
subjected it or, failing any indication in it, urrde
the law of the State or Territory where the award
was made; or

(i) the party against whom the award is invokezbw
not given proper notice of the appointment of an
arbitrator or of the arbitral proceedings or was
otherwise unable to present the party’s case; or

(i)  the award deals with a dispute not contertgala
by or not falling within the terms of the
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(2)

(iv)

v)

or

submission to arbitration, or it contains decisions
on matters beyond the scope of the submission to
arbitration, provided that, if the decisions on
matters submitted to arbitration can be separated
from those not so submitted, that part of the
award which contains decisions on matters
submitted to arbitration may be recognised and
enforced; or

the composition of the arbitral tribunal dvet

arbitral procedure was not in accordance with the
agreement of the parties or, failing such
agreement, was not in accordance with the law of
the State or Territory where the arbitration took
place; or

the award has not yet become binding on the
parties or has been set aside or suspended by a
court of the State or Territory in which, or under
the law of which, that award was made;

(b) if the Court finds that —

(i)

(ii)

the subject matter of the dispute is not cégpalb
settlement by arbitration under the law of this
State; or

the recognition or enforcement of the award
would be contrary to the public policy of this
State.

If an application for setting aside or suspem®f an award has
been made to a court referred to in subsectiom)d/)) the
Court may, if it considers it proper, adjourn iecgion and may
also, on the application of the party claiming ggution or
enforcement of the award, order the party to pr@wgpropriate

security.
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37.

38.

39.

(1)

(2)

(1)

(2)

Part 9 — Miscellaneous

Death of party

Unless otherwise agreed by the parties, dréypto an
arbitration agreement dies, the agreement is sohdrged
(either as respects the deceased or any othei padythe
authority of an arbitral tribunal is not revokedthye death but
that agreement is enforceable by or against treopat
representative of the deceased.

Nothing in subsection (1) affects the operatd any enactment
or rule of law by virtue of which a right of actios
extinguished by the death of a person.

Note: There is no equivalent to this section i Mhodel Law.

Interpleader

Where relief by way of interpleader is grante@uiy court and
it appears to that court that the claims in questiee matters to
which an arbitration agreement (to which the claiteare
parties) applies, the Court must, unless it issBat that there is
sufficient reason why the matters should not berretl to
arbitration in accordance with the agreement, nzakerder
directing the issue between the claimants to beraetbed in
accordance with the agreement.

Note: There is no equivalent to this section i Mhodel Law.

Immunity

An arbitrator is not liable for anything dooeomitted to be
done in good faith in his or her capacity as aalbatr.

An entity that appoints, or fails to appoiatperson as arbitrator
is not liable in relation to the appointment, fadwr refusal if
done in good faith.
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Miscellaneous

3)

40.
1)

(2)

4].

In this section, a reference to an arbitratoludes an arbitrator
acting as a mediator, conciliator or other non+aabi
intermediary under section 27D.

Note: There is no equivalent to this section i Khodel Law.

Court rules

Rules of court may be made for carrying theppses of this
Act into effect and, in particular, for or with pect to the
following —

(a) applications to a court under this Act anddbsts of
such applications;

(b) the payment or bringing of money into and @iud court
in satisfaction of claims to which arbitration agmeents
apply and the investment of that money;

(c) the examination of witnesses before a coubiebore
any other person and the issue of commissions or
requests for the examination of witnesses outside
Western Australia, for the purposes of an arbirgti

(d) offers of compromise in relation to claimsathich
arbitration agreements apply;

(e) any other matter or thing for or with resp@civhich
rules are by this Act authorised or required torizele
by a court.

Subsection (1) does not limit the rule-makpogvers conferred
on a court by any other Act.

Note: There is no equivalent to this section i Khodel Law.

Regulations

The Governor may make regulations prescribingnaliters that
are required or permitted by this Act to be prdsamti or are
necessary or convenient to be prescribed for gigifert to the
purposes of this Act.

Note: There is no equivalent to this section i Kodel Law.
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42.
1)

(2)

3)

(4)

(5)

Part 10 — Transitional

Note: There is no equivalent to this Part in thedel Law.

Transitional regulations

If there is not sufficient provision in thiscAfor dealing with a
transitional matter, regulations under this Act rpagscribe all
matters that are required or necessary or convettdre
prescribed for dealing with the matter.

In subsection (1) —

transitional matter —

(@) means a matter that needs to be dealt witthéor
purpose of effecting the transition from the prauis of
the Commercial Arbitration Act 1985 to the provisions
of this Act; and

(b) includes a saving or application matter.
Regulations made under subsection (1) mayigeahat
specified provisions of a written law —

(@) do not apply to or in relation to any mattar;

(b) apply with specified modifications to or irflagon to

any matter.

If regulations under subsection (1) providat th specified state
of affairs is taken to have existed, or not to hexisted, on and
from a day that is earlier than the day on whi@hrggulations
are published in th&azette but not earlier than the day this
section comes into operation, the regulations ledfest
according to their terms.

In subsections (3) and (4) —
specified means specified or described in the regulations.
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(6) If regulations contain a provision referrednisubsection (4),
the provision does not operate so as —

(a) to affect, in a manner prejudicial to any pergother
than the State), the rights of that person exidtieigre
the day of publication of those regulations; or

(b) toimpose liabilities on any person (othentlize State
or an authority of the State) in respect of anygtdone
or omitted to be done before the day of publicatbbn
those regulations.

(7) Regulations made under subsection (1) inicgldb a matter
referred to in subsection (3) must be made withithgeriod as
is reasonably and practicably necessary to dehlavit
transitional matter that arises as a result oetiectment of this
Act.

43. Savings and transitional provisions

(1) Subject to subsection (2) —

(a) this Act applies to an arbitration agreemeavitdther
made before or after the commencement of this@®cti
and to an arbitration under such an agreement; and

(b) areference in an arbitration agreement to the
Commercial Arbitration Act 1985, or a provision of that
Act, is to be construed as a reference to thisoAtd the
corresponding provision (if any) of this Act.

(2) If an arbitration was commenced before the m@mcement of
this section, the law governing the arbitration #melarbitration
agreement is to be that which would have been egdgk if this
Act had not been enacted.

(3) For the purposes of this section, an arbdreis taken to have
been commenced if —

(a) adispute to which the relevant arbitratioreagnent
applies has arisen; and

(b) the arbitral tribunal has been properly cdontgd.
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Part 11 — Repeal and amendments

Note: There is no equivalent to this Part in thedel Law.

Division 1 — Repeal

44, Commercial Arbitration Act 1985 repealed
TheCommercial Arbitration Act 1985 is repealed.
Division 2 — Amendments
45. Acts amended
(1) This section amends the Acts listed in thel@.ab
(2) Amend the provisions listed in the Table asg in the Table.
Table
Provision Delete Insert
[1. Hasnot comeinto operation?]
2. Anglican Church of Australia Constitution Act 1960
s. 10 Commercial Commercial
Arbitration Act 1985 | Arbitration Act 2012
3. BulkHandling Act 1967
S. 48(3) Arbitration Act 1895 | Commercial
Arbitration Act 2012
[4. Hasnot comeinto operation?]
5. District Court of Western Australia Act 1969
S. 79(1a) Commercial Commercial
Arbitration Act 1985 | Arbitration Act 2012
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Part 11 Repeal and amendments
Division 2 Amendments
S. 45
Provision Delete Insert
6. Electricity Act 1945
s. 11(2) Commercial Commercial
Arbitration Act 1985 | Arbitration Act 2012

7.  Energy Arbitration and Review Act 1998

S. 77

Commercial
Arbitration Act 1985

Commercial
Arbitration Act 2012

8. Fluoridation of

Public Water Supplies Act 1966

s. 13(3)

Arbitration Act 1895

Commercial
Arbitration Act 2012

9. Health Act 1911

S. 64(4) and (5), 96

Commercial

Arbitration Act 1985

Commercial
Arbitration Act 2012

10. Heritage of Western Australia Act 1990

s. 75(4)(b)(ii), 76(3)

Commercial
Arbitration Act 1985

Commercial
Arbitration Act 2012

11. Land Administration Act 1997

s. 35(5)(a)(ii) Commercial Commercial
Arbitration Act 1985 | Arbitration Act 2012
12. Local Government Act 1995
s. 3.23 Commercial Commercial
Arbitration Act 1985 | Arbitration Act 2012
(each occurrence)
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Amendments Division 2
s. 45
Provision Delete Insert

13. Local Government (Miscellaneous Provisions) Act 1960

S. 684(a) Commercial Commercial
Arbitration Act 1985 | Arbitration Act 2012

14. Petroleum Act 1936

S. 13(4), 14(3), 71(1) Arbitration Act 1895 | Commercial
Arbitration Act 2012

15. Petroleum and Geothermal Energy Resources Act 1967

S. 13(4) Commercial Commercial
Arbitration Act 1985 | Arbitration Act 2012

16. Planning and Development Act 2005

s. 156(2), 176(2), Commercial Commercial

184(4), 185(3), Arbitration Act 1985 | Arbitration Act 2012
188(2)(a), (3)(a)

and (4)

17. Private Railways (Level Crossings) Act 1966

s. 5(3) Arbitration Act 1895 | Commercial
Arbitration Act 2012

18. Rightsin Water and Irrigation Act 1914

s.37,Sch. 1 Commercial Commercial
cl. 17(3)(b)(ii) Arbitration Act 1985 | Arbitration Act 2012
and 39(8)
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Part 11 Repeal and amendments
Division 2 Amendments
S. 45
Provision Delete Insert
19. Supreme Court Act 1935
s. 53 Commercial Commercial
Arbitration Act 1985 | Arbitration Act 2012

20. Swan and Cann

ing Rivers Management Act 2006

S. 89(7) Commercial Commercial
Arbitration Act 1985 | Arbitration Act 2012
Note: The heading to amended section 77 oEtieegy Arbitration and Review
Act 1998 is to read:
Commercial Arbitration Act 2012 does not apply
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Notes

This is a compilation of th€ommercial Arbitration Act 2012. The following
table contains information about that Att

Compilation table

Short title Number Assent Commencement

and year
Commercial Arbitration 23 0f 2012 29 Aug 2012s. 1A and 1B: 29 Aug 2012
Act 2012 (see s. 1B(a));

Act other than s. 1A, 1B and
45(2) the Table it. 1 and 4:

7 Aug 2013 (see s. 1B(b) and
Gazette 6 Aug 2013 p. 3677)

12 On the date as at which this compilation was peshaprovisions referred to in

the following table had not come into operation amde therefore not included in
this compilation. For the text of the provisiong $ke endnotes referred to in the
table.

Provisions that have not come into operation

Short title Number Assent Commencement
and year

Commercial Arbitration 23 0f 2012 29 Aug 2012To be proclaimed (see s. 1B(b))
Act 2012 s. 45(2) the Table
items 1 and 4

2 On the date as at which this compilation was mehaheCommercial

Arbitration Act 2012 s. 45(2) the Table items 1 and 4 had not comedpgration.
They read as follows:

Division 2 — Amendments

45. Acts amended
(2) Amend the provisions listed in the Table a&sosg in the Table.
Table
Provision Delete Insert

1. Agriculture and Related Resources Protection Act 1976

s. 106(1)(g) Arbitration Act 1895 Commercial Arbitration
Act 2012
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Provision

Delete

Insert

4. Companies (Co-operative) Act 1943

s. 161(1) and (3), 240(6)

Arbitration Act 1895

Commercial Arbitration

Act 2012
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Defined terms

[Thisisa list of terms defined and the provisions where they are defined.
Thelist isnot part of the law.]

Defined term Provision(s)
APPEAI PEIIOU. . uueiiiiiiiiiie e ————— 34A(6)
arbitral tribunal ...t —————— 2(1)
=4 01 r= 11T o ISR 2(1)
arbitration agreemMeNt .........oveeeee e (12 7(2)
confidential INfOrmMation............cc.uuvvurmmmmmeeereeiiree e e e e e e e e 2(1)
AtA MESSAGE ..ottt e et e et e e e e e e e e e e e aaannas 7(6)
ISCIOSE ..t a e e e e e 2(1)
(o (o]0 1SSy i o PP PEEUTUPP 1(3)
domestic commercial arbitration.............ccccuuiiiiiiiii e, 2(1)
AUE dALE ... e 33F(1)
electronic COMMUNICALION ......eeiiiiiiiiiii et 7(6)
(=] (o111 SRR 2(1)
INEEFIM MEASUIE.....eiiiie ittt e

mediation proceedings

mediator ........cccvveeviiiieeee e

Y oo =] I P STR T TSRRP

1= Lt Y PSR
PEFEMPLONY OFAET ......iiiiiie et e e e et e e e e e e e e e e e senees
person in default..........cuuuiii e

related ProCeeAINGS ......uueeeiiiiiiiiii it
FEIEVANT JAW .....eeiiiiiiiiiee et
SPECITIEA .. et

SEOP ClOCK . e e e et e e e e e e e e e e e e

the CoUm ...evveeiiieee e

transitional matter
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