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bar to this lnwsuit. Summary judgment on
the issue of res fudicats B demed,

0. CONCLUSION

For the ressons stated herein, the first
count of the second amended complaint ia
dismissed. The City of Willoughby Hills is
diamissed s & party deflendant. The mo-
tiona by the individusl defendants to dis-
miss the second count and for summary
judgment thereon are demiad.

IT 1S 50 ORDERED. .

|
),

RHONE MEDITERRANEE COMPAGNIA
FRANCESE DI ASSICURAZIONT E
RIASSICURAZIONT, Plaintiff,

.

Achille LAURD, et al. Defendanta.
Civ. No. B1-116.

District Court, Virgin Islands,
[ 5t Thomas and 5t Johno

Oct, 4, 1962

Time charterer's imsurer brought suit

L a8 subrogee Lo recover paymenis it made to
time charterer from vesse] owners and mas-
ter and/or caplain after vessel caught fire
-and burned. On defendants’ motion to dis-
mias, the Dbstriet Court, Christian, Chief
Judge, held that: (1) federal law deter-
mined enforceability of arbitration provi-
sion in time charter agreement; (2) ander
federnl law, arbitration clagse wis enforos-
able: {3} United MNations Convention on
Hecognition and Enforcement of Foreign
Arbitral Awards” mandate to refer partbes
to arbitration is nol necessarily negated be-
cause arbitral awerd would be unenforces-
ble under foreign forum's lew; but (4] al-
though parties woold be referred to arbitra-
tion in Italy, action would not be dismizsed
but would be stayed pending arbitration

RHONE MEDITERRANEE COMPAGNIA FRANCESE v. LAURO
Cite as 555 F Sepp. 481 (1982)

Motion denied, arbitration ordersd and
proceeding stayed,

1. Federnl Couris s==4id

Federa! law fras i!:l?l-l':l:ﬂ]i.n,[ 1o deter-
mining validity of. arbitration clause con-
tained in time\charter sgrecment where
partica to-agreement were subject to Unit-
e Natlors Convention on Recognition and
Enforcement of Forelgn Arbitral Awards,
which stited that court had to refer parties
foharbitration pursuant to terms of time
charter agreement unless agreement to ar-
bitrate was “pull and woid, inoperative or
incapable of being performed” bat which
did not specify which nation’s law shoald be
utilized in determining whether agreement
to arbitrate was vabd. Convention on the
Becogmition and Enforcemest of Forelgn
Arhitral Awards, Art [I 8 USCA. § 31
note; 8 US.CA. 5§ 201-208
2. Shipping =37 o

Under federal law, arbitration clagse 1n
time charter ngreement which called for
reference of any dispute arising under chas-
ter Lo arbitration in [taly was enforceable
where no defects in arbitration agresment
had been alleged ander principles of federnl
contract lnw

1 Arbitration ==825

Mandate of United Nations Convention
on Resognition and Enforcement of Foreign
Arbitral Awards to refles parties to arbitra-
tion unbess agreement to arbitrate & “null
and void, inoperative or ineapable of being
performed”™ is not necessarily negated be.
cause arhitral award wouold be unenforces-
ble under foreign forum's law. Convention
an the Recognition snd Enforsement of
Fnrl:]g'n Arbitral Awards, Art. [ 8 UR
C.A. § 201 mote

i. Bhipping =3%7)

Although time charterer’s insurer and
vease] owner would be referred to arbitra-
tion in Jtaly pursuant to Gme charter arbi-

did

tration clause, m:gq@yg{i@?ﬂ .
mot merely stay trial But s ]l procesd-
ings and required re ade u]‘ }'T;'I!Ll'iﬂ

4s .57
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judicial action taken prior to arbitration, it
was not proper to demis lawsuit bot, rath-
er, action was stayed pending arbatration.
Convention on the Recognition and En-
forcement of Foreign Arbitral Awards, Art
II, 5 US.C.A. § 301 pole.

5 Shipping *=138(7)

Where time charterer's claim against
masier and/or captain of vessel was hased
on same operative facts and was inherently
mseparable from claim agsinst vessel own-
&r, zod where tme charierer’s suit had tw
be stayed as mgninst wvessel owner while
parties were referred to lialy for arbitrs-
tior under Lime charter agreement, action
would be stayed as to claims against master
and/or eaptain also without resching quis-
tion whather ‘-’irp;in [alafids win convEnienl
forum for htigation

John Bhort, Dudley, Dudley™ % Topper,

Charlotte A'malie. St Thotmas V.1 for
plaintiff

Thomas D, Ireladd \Chatlotie Amalie, St
Thomas, V.1, for-defendants

MEMGEANDUM AND ORDER

CHRISTIAN, Chief Judge.

Before) the Court is the motion of the
fefondants to diombss the amendsd com-
pinint and for an order directing the plain-
Liff to arbitrate the instant controversy in
Napali, Italy. The motion will be granted
in part and dended in part

1. Facts

The relevani facis of this cause are as
followa. On March 50 1979 the wemms|
“Angelina Laure™ caught fire and bormed
while tied ap st the dock of the West [adi-
an Ca., Ltd. in Charlotte Amalie, St Thom-
is, U5 Virgin Islands. The fire resulied in
8 total loss of the vessel The “Angelina
Lavro” was allegedly owned by an Italan
citizen, defendant Achille Lauro, who is do-
ing business under the name of Achille Lag-
ro-Armatore, a/k/a Flotta Lavre, a'kia
Laure Lines (hereinafter “Achille Lagro™),
and by defendunt X Company, ap unknown

55§ FEDERAL SUPPLEMENT

corporation, peartnership, joint wventars,
trust and/tr other busines entity-which
may have owned sl or part of the vesel
All business addresses of defenflant Xehille
Laure are in Italy

On the date of the fime, the ship waa
under timecharter tg Cofla Armatori
S P A (hereinafier “Costa’') an [talian cor-
poration, whose grincipal place of business

8 in Genoa, ltaly, Costa lost property and
fuel in the{ire ‘which was worth af least
810 millisg lirea (over $1 million). Costa
was pefgrbursed for its loases by ita imsurer,
plaintiff ‘Rhone Mediterranee Compagnis
Francest di Assicurazioni ¢ Rinasicurazioni
fhereinafier “Fhone™), an Italian insuranes
COMpANY. !

Bhoae [iled thia law suit, as subroges of
Costa, to recover the payments it made to
ita insuretl. Rhone alleges that the fire waa
cxsed by the unseaworthy conchibion of the
veasel “Angeline Laure,” andfor by the
negligence of the employess and/or agenta
of defendant Achille Laure and X Compa-
ny, andSor by the negligence of defendant
Antonip Seotto di Carlo, an Italian atizen,
who was the master and/or captain of the
“"Angeline Lagre™ on March 30, 19789, and
who wos the agent of Achille Laurs and/ar
X Company. Plaimtiff alse contends that
defendants  bresched the time-charier
agreement with Costa -

Shefendants Achille Laura and Anlomio
Seotto di Gerlo have filed a motion to dis
muns the amended complaint becruss they
sontend that ‘the plaintiff & reguirsd o
gprimirate thm ﬂ.q:u.ll'.: 4m Napoli, [taly
They note that piaintills claim is derived
from the rights of it nsured, Costa, and
thai Costa agreed to mrbitrate all disputes
arming out of the charter af the “Angelino
Laurs,” parsuant to & Gme charter agree-
ment, dated January 22 1977, that it en-
tered imto with Achille Lauro-Armatore.
The relevant portions of the agresment are
sa follows:

“2.  Arbitration

Any diapute arising ander the charter o

b2 referred to arbitration in London for
such other place as may be agreed accord-
ing to box 24) one Arbitrator to be nomi-

United States
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T{'i'iiprﬁt nated by the Owners and the other by the
4 Charterers, and in case the Arbitrators

ghall not agres then to the decimion of an

Umpire o be appointed by Lthem, Lhe

award of the Arlabrators or the Um'pure
. to be final and binding upon both par-

ties,”

“Box 24 .

Place of arbitration (only to be filled in if

place other than Lomdon agresd) (CLET)

HAPOLI™

The plaintiflf does mot contesi the faél
that Costn entered into an agresment with
the foreguing clause, or that the plammtiff.is
bound w arbitrate the action if Costs-wguld
Bave been so bound., Plemtdl his oppossd
defendunt 'w-mation on the grounds that the
epreameal ds-srbvtrate i noll wnd woid on-

compliad -anith = Plaintiff further argues
that even if it is comipedied Lo arbitrate, thas
action should Mol \be dismissed, bot merely
stayed durigg the pendency of the arbitra-
tion. Fimmly, plaintiff motea that even if it
s required o arbitratle s claim agninst
Aghills, Lauro, its claim against defendant
dntono Seotto di Carlo should be allowed
foproceed to trial because Mr. di Carlo was
pet & party to the timecharter agreement
Further, plaintiff argoes that this Court ia
not required to dismiss its claim aguinst Mr.
di Carlo under the docirine of forum mon
copveniens. We will treat each of the lore-
guing points in turm

Chapter 2 of the Federal Arbitratson Act, 9

USC §§ 200-208, implements the Umsited

States acosision o the Comvembion, 3 UST

2317, TLAS No B09T (10907 9 USC § 202

proviides the following in pertinent part
*An arbitrelion sgresment oF arbitesl Swsrd
anmng oui of a kegal relabionship, whetler
contractusl or nol, which s considerss as
commercisl, imclading & enssciion, con-
tract, or agreement described in secwos 1 of
this tmbe, [sls under the Conventson. An
agreement or award arising oul of such &
relationship which iz entrely befween oiti-
fers of the United States shall be desmed ol
o [sll wnder the Comvention unless

8 USC § 2 staites

“Walidy, irevocabdity, apd endorcement of

AgresTRenls Io arietrase

REHONE MEIMMTERRANEE COMPAGNIA FRANCESE v. LAURD
Chis 55 355 F Supp. 48] [T8ED) >

, i vy b wr v - here{ e e wot e -
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Il. Federnl Law Deiermines the Enforces-
bility of the Arbitration Provision

[1] The arbitration prevision/al bsue i
contained in & martife soniract betwesn
two forvign citens {Tram Jtaly), and there-
fore the mandatea \of the United Nations
Cosvention on ‘the  Recogmition amd En-
forcement of \Foreign Arbitral Awards of
June 10/ 1858 Thereipafter “Convention™)
must be followed by this Coart! Article 11
of ¢he sonvention which sontains the provi-
siong relevant to thia dispuie, states the
Fallowing:

*1. Each Contracting State shall recog-
nize an agreement the parties ondertake
Lo submit to arbitration all ar ANy diffes-
ences which have arisen or which may
mriss  between them in reapect of &
diefined legal relstionship, whether son-
tractunl or not, concerming & subject mat-
Ler up.l.'b.lr of settlement by armiration.
2 The twerm “agreement in  writing™
shall include an arbitral clsuse in a con-
iract or an arbitration agreement, signed
by the parties or conimiped in an ex-
change of lettors or telegrama

3. The court of a Contracting State,
when seized of an action in o matier in
reapect af which the parties have made
an agreement within the meaning of this
article, shall at the request of one of the
parties, refer the parties to arbitration,
wriless it finds that the aaid agreement &
oull and void, inoperative or incupable of
being performed.”

A WEILLEN [roviSEon In &y marfiime Lranisc-

e oF & contract evilencing & Erapasiioe
involving cammerce to settle by arhitration &
cordroversy Uthereafter anung oui of such
comiract or trantacton, oF the refusal to per
form the whole or any par thereol, or an
agreement in wrling te subfral 1o arbitration
al &n ExEsling controversy arsng out of sach
a comiracl, transaction, or refiusal shall be
valid, brrevocable and enfarceable, Rase upnn
puch grounds as exist af law or i equity for
revocation of §my conTect”
It should also be noted that the Convention
wid ralifisd by PMaly on Jamsary Ji, 1568, See
notes to B ULS.CA § 301, 1982 Pockst Part ol

153-54, for a bixi of sgmiory naliom o the
miiohy g afdlal;ll

United States
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In sum, the Convention states that this
Court must refer Achille Laure and Rhope
(a8 subroges of Costs) to arbitration, purso-
ant o the terma of the time-charier agres-
ment, anless the agreement to arbitrute is
“null and void, inoperative or incapable of
being performed.” However, the Cooven-
tion does mot specify which mations’ law
should be utilized when determining wheth-
er the agreement to arbitrate is valid See
discussion in CQuigley, Accession. by the
United States to the United Nations Con-
vention on the Recognition and Enforce-
ment of Forejgn Arbitral Awards, T0 Yale
LJ. 1049, 1064 (1961): Matter of Ferrara
Sp A, ]l FBopp T8, TRO-E1 at n. 2(8.D.
N.X.19TT).

Although the Comvention is silent on this
imsme, the United Stales Courl of Appeals
for the Third Circuil has issued s perfinent
ruling which we are boond ta follow. /In
Becker Autoradio v. Becker Autoradiowerk
GmbH, 585 F.2d 29 (3rd Cirl978)the ap-
pellate court was saked Lo wilEwhether a
West German corporation and a Pennayiva-
nia corporation shopbdberequired Lo arbi-
trate their contract dipute. The arbitra-
tion clause st Bauwe réid as follows:

*The Arhitvatiom Court domiciled in

Earisrube\[Paderal Republic of Germany]

shallBave sole jurisdiction with regard to

all, disputés arising out of and about this
sgreement. The Arbitration Court shall
determine its procedures ascording Lo the

Rules of Procedure of the International

Chamber of Commerce, Paris, The arhi-

iral awamrd shall bave the effect, with

respeci to the parties, of a legally valid
oourt ;ud,g:mr.-nl'.."
Becker, supra, at 42, In deciding the ques-
ticn before it the Third Circuit stated

“There has been much discussion by the

partss concerning the applieahility of

German law or Pennsylvania law in the

resclution of this dispute. [ may well be

ihat the queation of which law B o be
applied will kave o be answered in decid-

T See FUSC § 200 whath mateEs
“An action or procesding falling wnder the
Conventson shall be dermed Lo amise undes
the lows and treaties of the United States
The disimict courts of the Unsied States (in-

ing the merits of the underlying contro-
vorsy., However, the case before us
presents oply the ssue of the arbitrability
of that controversy when & cofitrset in-
volves ‘commerce, a8 this., ope sdoss,
whether a3 ‘suil proceeding ia referable ta
arhitration . under An agreement [io
arbitrata]” pursuant to\, . . #r to.the Con-
vention on Recognition and Enforcement
. of Foreign Arbitral"Awards _ . . is clearly
& maiter of foderal substantive law.
Thus, the ‘question of whether, in con-
tracts doyvolving commerce, there ia an
agreement ‘to arbitrate an issue or dis-
pute upon which suil has been brought s
governed by federu] law., Concomitantly,
guestions of inlerpretation and eonstrucs
thon af such arbitration sgresments are
similarly to be determuned by reflerence
to federnl lnw [numercvus ctations
omitted] As the court in Coenen v B W,
Fressprich & Co. 453 F2d 1209, 1211 {Znd
Cir. 1972}, stated, Jolnee & dispute is cov-
ered by the [federal Arbitration] Act, fed-
ernl law applies o all geestions of [the
arbitration agreement’s [nterpretaton,
construction validity, revocability, and

enforceability

Becker, supra at 4 (emphaszis sdded)
Thus, the Third Cirewit’s pomtion ia that
wermal-eonflels of law rebes should not bhe
weil o determite which law shoukd govern
the validity of =n arbitration clause, when
Whe partics are subjiect o the dictates of the
(emvention —Meither the law of 8 foreign
eoantry, or the law of & particular state (or
tarritory) ean aver b -chosen—only (ederal
b s -oontrodling.

This appronch was explained [(urther in
.'-!I'J.tl'._gr of Ferrara, LTiei B First, the dis-
trict court noted that “[sfince this court's
jurisdiction over these actions B conferred
by Chapter 2 of the Federnl Arbitration
Act? it would seem that the enforces-
hility of the arbitration clause at issue must
be determined in sccordance with federnl

cluding the courts enumeraled m section 460
of ttle Z8) shall have origime] jernsdictios

et such AR ACLON OF pFOCeoddl. Mo

of the amouni in combroversy.”

United States
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law, ie, generally secopted principles of
contract law,” at TB0. It then explained
that this rule appears to be in accord with
the scheme set up by the Convention. “Ar-
ticle 11 [af the Convention ] does not indicate
which law is to govern enforceability af an
arbitral sgreement, but it sppears that
[the] drafters intended to impose on the
ratifying sisies o "brosd ondertakimg to
gpive effect to such an agreement unless it
‘offends the law or public policy of the
forum' ™ at TBO-8]1 n. 2 (guoting Haight,
Convention of the Recognition and Enforce-
ment of Eoreign Arbitral Awards: Summa-
ry Analysis of Hecord of United Nations
Conference, May/June 1858, at 28 (1958))
Finally, the eourt stated that applying fad=
eral law "B conastent with thewiew
that enforceability of an agreement-toarbi-
trate relates to the law of remedics and &
therefore governed by the lafe of e fo-
Fum,” at TEl m. 2

[¥] Upder federal law)\ the” arbitration
clagse ai issue is clgaphy. enforceable, as

there is "s stropg policy in the federal
gourts favoring arbitration, apecially in the
context of iniérmalions! agreements

Moreover, any ‘doubts ss to whether an
arbitrution, Slause may be interpreted to
cover’ the “amseried dispute shoold be e

sobveslin favar of arbitration. . .' " Becker,
supra, Ot 44. No defects in the arbitration
agrEement have been mlleged under the
principles of federnl contract law,

[3] Hewever, plaintdfff has stremeously
argued that in this case an exception should
be made to the rube requiring the spplics-
tion of federnl law becaogse 11 contends,
under ltalian law any sward that might be
made by the srbitrators would be unen-
farceable in the courts of Italy, where the
defendants reside and do bosiness. Phain-
taff states that Lhia Court should not order &
“mselem set” Le. an arbitration which would
nol be recognized in Italy, but rether shoubd
mud:f}' the uaual chojee-ol-law I'rnnl:i'p]u.

We disagree

3. We musl note that the above statement is not
& ruling that an arbitral swerd would 5 fact be
anerforoeable ander lealiam law o the Ereim
stances of this case. All parties have sub-
mitied extensive briefs on thai issoe, bui we
will nol rale. a8 the question in not maberial &t

Firstly, if there were no law on this issne
in our circuit, we might have adopied plain-
tiff"s view that Italian law shotld govern.
Howewer, there is no void @ theulsw. In
Becker, suprs, the Third Ciredit directed
the lower courts to apply fedesal law. The
language in Beckeris cléarand unambigo-
ous—it Jeaves nooream Tor the earving out
of exceptions

Secondly, we find that theresult in this
case is Mt eontrary @0 the intest of the
draftersof the Convention. It appears that
ibe delégutes chose pot o Hmit the man-
daté o arbitrate to thoss cases in which it
wiy' certain that ss arhitral award woold
subsequently be enforced by the courts
“[AJrticle [11(3)] does mot explicitly relate
arbitral agreements which will be the basis
for & stay order to arbitral swards capable
of enforcoment under the Convention.”
Quigley, supra, st 1064 At the Convention,
the German delogate observed this omission
and proposed that the article be amended so
that arbitral sgreements were related to
arbitral swards that were enforceable.
“When the German proposal wss put to &
vote, it fafled to obiain & two-thirds major-
ty (13 to 9) and the Article was thus adopt-
ed without any words inking agresments Lo
the pwards enforceable under the Conven-
tlan, Nor was this"ommsion corrected in
the Report of the Drafting Committes .. .7
Bcherk v. Alberto-Colver Co. 417 U5, 56,
BAD-31 n. 10, 94 5.CL 2449, 2462-2463 n. 10,
41 LE4A 2 ZT0 (guoting Haight, supra, at
28 derwenrthe Convention's mandete-to-
wefer parties Lo ariboslon @ ol eecessar-
Jy negpited because an arbitral sesrd seoold
hee~aneniorcenide wnder_a Joreign forum’s

o jpw ®

Finally, even if an srbitral award would
not be recognized in eourt, we conclude that
referring the parties to arbitration would
pol necessarily be “uselean™. 1f all parties

thiz puncture of the Utigation. I & party subse

quently seeks to obtain recognition and em-
forcernent of an arbitral sward, the issoe will

then be ripe for decisbon, See Article PV(1Kal
off the Cormvenibonm

United States
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are satisfied with Lhe arbitrators’ decimion, tration does nol merely stay.the trial it 5,

and woluntarily abide by its terma, thers
will be oo meed for ferther litigation or
enforcement of an arbitral award  Arbitra-
tion will afford the parties & final opportu-
nity o amicably setile their differences

M. Stay Shouwld be Granted Pending Ar-
bitration

[4] Although we agree with the defend-
ants that we should reler Bhone and Achille
Lauro to arbitration’ in Napoli, [taly, we do
not believe that it would be proper to diss
miss this lawmoit. Rather, we will stay this
action pending arbiration.

Defendants have cited McCreagy Ther £
Rubber Co. v. Ceat Spd., B0i~F2d 1082
{3rd Cir.1574), as precedent for the proposi-
tion that we should dismigs this“Sction. In
McCreary, at 1038, the Court of Appeals for
the Third Circait said)

“Unlike § 3 of the federal Act, article

{3} of the Sonyention provides that ihe

court of a \contrarting state shall ‘refer

the pariigs 16 arbitralion’ rather than

‘stay the rrial of the action' The Con-

ventignYorbids the courts of a contract-

inyr wtate from entertsiming & soit which
figjates an agreement o arbitrate. Thes
the contention that arbitration &= merely
another method of tral, to which state
provisional remedies should equally apply,
is unavailable.”
The appellate court concloded that because
a pro-trial foreign stischment violated the
terms of the pertinent arbitration agree-
_ment, the lower court would be reguired to
discharge the foreign attachment. The
Third Cirenit also ordered the distriet eowrt
to refer the parties to arbitration. It did
not order the district court to dismiss the
sction

Defendants argue that MeCreary holds
that if & controversy must be referred to
arbitration under the Convention, then a
court i divested of its subject matter juris-
diction over the action. We disagres. Ohur
interpretation of MeCreary in that il & con-
troversy must be referred to arbiiration
under the Convenlion no other _Jl_l.ulil{"iﬂ.l BE=
tion should be takes in the interim. Arbi-

stays all procesdings—a.g. pre<trial confer-
ences, discovery, ele. Further-any pre-trial
judicial action that was tdken prior to arbi-
tration, which is inl conflict with the terma
of the arbitration~must be resanded.
MeCreary dogs put state, however, that &
controversy referred W arbitration must be
removed (from a court’s docket. A Third
Cireufl ‘cai® which was decided after
McCreary supports our comclusion. In
BHeckor, supra, at A7, the Third Cirenit hald
that arbitration was mandated by the Con-
wention and then went on to aay-that “the
case will be remanded with the direction
that the district court stay the procesdings
before it pending arbiiration.” (emphasis
ndded).

IV. Plaintiff's Action against Defendant
Antonio Seotto df Carlo will also be
Stayed

[5] Although defendani Antonio Scotto

di Carlo was nol & party to the arbitration

agreement al issue, we will stay the action

as to the cluima pending aguinst di Carlo

also. The “power Lo stay procoedings i

incidental to the power inherent in every

court to controd the disposition of the casea

on its docket”™ [awson Fabrics, Inc v

Alkzons, Ine 355 F-Supp. 1146, 1151 {(S.D.N.

¥.1973). The plaintiff’s claim against di

Carlo is based on the same operative facts

and is inberently inseparable, from its clm

sgninat Achille Laura. If the fire ui =
was esgsed in whole, or in part, becanse

Carlo improperly performed his tasks ma

master and/or captain of the vessel, Achille

Lagro and i Carlo may both be hable to

the plaintiff, as di Carlo was allegedly act-

mg 85 Achille Lagro's agent. In tha type
of sifoation, eourts have chosen to stay all
proceedings, because if one party “was
foreed to try the case, the arbitration pro-
ceedings would be rendered meaningleas
and the federal poliey im favor of arbitra-
tion effectively thwarted” Sam Reinfeid &
Son Import Co. v. 5.A. Eleco, 530 F.2d 679,

BR1, (Gth Cir.1976). United States

b B &

Carle, we will not rc-m.?
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whether this 13 & convenient forum for the
litigation. - That issue will need to be decid-
ed only ' the plaintff chooses to continue
litigation in this Court after the arbitration
prneead.inp;n in h'lpmll, Il,|:||_l,' have terminat-
wd,

ORDER

The premises ponsidered and the Court
being fully sdvised,

IT IS ORDERED the motion of the de-
fendants to dismiss this sction be, and jhe
samé is hereby, DENIED; -

IT IS FURTHER ORDERED that Rhone
Mediterranee Compagnia Francese di Asfi=
curarioni E Risssicurazion! and deekille
Laure submit the instant dispute & Erbitra-
tion ia Hn.pu]i., h.l]'_.' pursunnt_to the berms
of the arhitration agreementy

IT 15 FURTHER ORDEHED that afl
procesdings in the ipstant action be, and
they are hereby, STAVED-PENDING AR-
BITRATION,

Sally WILLIAMSON, individually and as
Personal Hepresentative of the Eatate
f Walter E Williamson, Tim William-
won, Mike Willlamson, Devid Williamson
and Tracy Yurek, Plaintiffs,
V.
Lyle SARTAIN and the Montana Civil
Ajr Patrel, & United Stabes
cerporation, Defendants,

No. CV-E1-130-GF.

United States District Couart,
D. Montans
Great Falls Davision

Oet. 8, 1982

Action was brought against the United
States in & Montans state court seeking to

F 4 WILLIAMSON ». SARTAIN
4 Chie ns 553 F Supp, 487 [INED)
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recover for the wrongfal death of a valun-
teer member of the Civil Air Patral which
eecurred ns resait of an airplans.crash while
decedent was eagaged in‘the’ performance
of United States Alr Porce Suthonzed mis-
sion. After removal,. the government
moved to dismiss the case snd the plaintiffs
moved to amend Bt complaint to inelude
the Dlnited Stafes>ss a party defendant
thereby séaking recovery under the Federal
Tort Clatms Aet. la ru|||:|i off theé motions,
the Digtret Court, Hatfield, J., held that
fatal Thjuries sustained by volumteer mem-
ket of Civil Air Patrol while engaged in a
Ulpited States Air Foree suthorized mission
were compensable ander Federal Employ-
ees Compensstion Act and therefors suit
could not be maintnined against govern-
ment under Federal Tori Claima Act

Motion o amend depied: motion 1o
dismiss granted.

L Uniied Sixtes =78({)

United States in liabde under Federal
Tort Claims Act for the negligent acts or
omisiona of Civil Afr Patrol or its mem-
bers, commitied while CAP or ita members
are engaged in a United States Alr Foree
anthorized mission. 10 USCA. § S4d41{c);
28 U.BCA. § 2671 ot sog

2, United Siaites =TH{)

O it is determined that & partieular
agency & not a “federnl agency”™ within
meaning of Federal Tort Claima Act, it
necessarily follows that employess of that
agency are ot employees of United States
for purposes of ithe Aet 3 USCA
§ 2671 et seq.

1. Workers’ Compenaniion =255 285
Fatal injuries susisined by volumteer
member of Civil Alr Patrol while engaged
in & United States Afr Foroe sothorizsd
mission were compensable under Federal
Employees Compersation Act and therefore
suit could not be maintained against
government under chrnumgiﬁei

§ USCA. § 8101 et e | L
9 kel 17

§ S4dlic); 28 USCA. § 267






