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512 :017 I'IWJo;!( ,\L I1LI'OHT I':I1. ~d SEIIi ES ' -/ 7.-
~L(' I'n \', 1 ~;LrlH'll, slIpr:,; nlHC MnLlrdain 

Con:-;l r ul'tioll Co, \", \\"'l'lIl ' I' , ~70 F.~d aWl 
(Hlh Cir. HI,·,!). ('('I"t. ,h'lIi(;d, a(jl u.s. u:n, 
~U S.Cl. :;71, ,I 1.. 1 '~I.~,1 :~"')1 (l~}(jO), And 
lInl .... :->s di :-' lI l i ;.;~;:d will cause some plain It.:­

s~al pl'<:jllllin: ttl Lhf.: <.:n:ditlll's, it norma!!v 
will hl! prop,,-' I". St·c: g C. \Vrigh t & A. 
Miller, F't'Lkr'al Pra(,;Li~c and Proc(.~tl lII'C 

§ ~:;&t :it 1(" ( I !I7J), 

1~1 \Vc Sl'e no indic.ation in this ('asc 
th:ll the Itc· r,·/'t ,C abused his tliscrct..ion in 
gTant ing- t!I\ ' .Jhlllissalo The Referee vb­
scrn:d Lhal. t hc rnatlcrs ),:tiscd by the 
pt..' lilion werv t~ XLrcmeJy complex, po~si­

bly I'aising' i:--:-.u c:. that would merit a 
jury lr'i:d ami liLcl'(:fcJrc be heyond his 
compct pncl.! In HlI.iudi(:~l\..' In thi:$ con­
nection, llu.: re wa.s pf}u<iing at. lhe t.ime 
of t.he dbmi :-;-;al an action hroug-ht. by 
these ap!w ·!.t nL<.; in st.ate court.. FlIrtlwl"· 
mOl'C, the mot('I, the prine:pal asset of 
l!Je partnl'/,ship, had been forf(.'!ted out. 
in fa \'0 1" of t he ~CCll reu credilors after 
the dein.Llr hall been un;!lJlc to obtain a 
suitaulc offct' to pUl'eh;J ~'e the pmpC' rty, 
As iI n:.su lt., the Rl,fe rt!c noted that these 
ass('ts might be inguffi('icnt to assure 
pUYlllent of administrative cxpense~ in­
cUlTed by rcn-son of the arrangen~(:nt 

proc(·,,'din;:,;-s. 

, The appcllanl<:: !1a\'C point.ed t.o nothing­
which in our view amOll ntti to plai n legal 
p l'cjucli,·.·. The di :-: mi:is~ l occ'w'J'eu carly 
in the pl'O(:ecdilL r.~ . less th;:11 t.wo m('lnlh~ 
after the fili ng of it,c petilion :lnd uc· 
fon.! the apPlJin ll~lCI\'" uf a l rustre 01' :l 

('I'('d i tors ' ('('Ill1mill(c, The appellan:.s arc 
fn:I' to pun' lIe th (: ir remcdiL's ill slale 
court, and hC(, : !lI~c Section 391 of the 
Bankl'uptc,Y Act, 11 U.S.C, * 79 1, sus· 
pcnl):.; lhe rUllllil ;l;' c f all periptis of limi­
lation;; PJ"{'scl'ilH .. ,d ,,~. t.he flanl.;r·uplcy 
Act d uring- tlte 11(..' 11(/1.' 11 ('), of proceed ings 
under ChaplCt .. Xl . I !u..: di;m1i~sal Jill not. 
pl'cjudin! the a"p(.:II:lt~l:~; I'i!!'ht t(l <:001-
mcn r..:(' involuntal'Y hankruptcy procct!d­
ing's. 

Nor was it improlwl' fo ,' tilt:! Refl.·rec 
to rcfuse to hear lcs tn110ny at the dis­
mi ~:-;a l ll<':u"ing- P"I b i:1ing- lo j he indi\'id­
lIal assct. .. ..; of Ib l' p :\ rtnt' I'S, whi.;it :l1ay 
ha\'c been re:H.:!1ablc throunh the ;11'­

r:lI'g'el1lent. Thl! I'rl.l<:cl!di nl:~ lo til:1.t 

point pn':-'('lIlcd a fairly :-.u hstant ial 
re('o rd upon which the H.t'ft'n :c !'oulJ 
mal<c a del,;' i )o~ i () /I . The crcditors and the 
Ikecivcr had ~ldJlnitl(,:d wl'itlcn I'(:!-i pun~­

CS to the mnl ion I () dism i ~s , :tnd appar'­
c nlly tilt! Itl'fcrl'c felt t.hat. lhe tes ti mony 
would I,c :-;u pcrfluou~, rr, Chase v. 
Ware. 41 1", 1(. 1) ,521 W,D,Okl.l%7), We 
cannol .say that. he erred i ll :u'r iving at 
this concillsioll. 

In tht! abscll("c of si)!n ificallt. Icg~l 

prcjl:dicc t.o the apl'clianL", the J..r1';.J.nting­
of the de btor"s motic,n to di .s rni!;~ Ihe 
Ch;qJtcr XI prol!ccti ings wa~ not improp­
(: r. Accor'dingly, th(' jlldv,n'l('nl of the 
di!itl'id court is af'flrmcrl , 

A fl' irmctl . 

LA. ,_ S: . A, \'\ c.) . 5. 

FOTocnRO~~E. INC., 
Deb tor-At:;:,lIa n t . 

v_ 

COP AL cOnn-t. NY. LDIITED, 
Clalm ;~I\t.-f. plX' 1 iL"t" 

No, 568. ' )\Id;:et 74- 20::;2, 

Unilcd Stales Court of Appc::t151 

Second Circuit, 

A rgucJ J:IO. :30. 1975, 

D~('it!ctl May ~J, 1975, 

Creditor appc:llcd from an or'tlc-I' of 
the United Statc~ Dis trict Cl'III'l for thc 
E::t.slC!'11 Dist riel of New YOI'L , .J:.h'k B, 
\\'einstein, .1., 377 F.£lIp;>. 2G. '.ili:h....!'<". 
\'ersed :)li ordC'I' of the Han kruptn' Cou rt. 
which -r~ fllr.l'cl t.o 1'~~f!niz~t.I1c-'f in :diG.' 
of :m arbilnll award in .Jap:tn. The 
VJur l o[ Appl:'als , CU l' fc il l, Ci rl'llit .Jll"iTj;"' , 
llcld tl1';i\\' hl; re u rwrgll cn.:dit.ol' filt..'d a 
claim in chapter Xl JliOt" 'I'diJlg-~ basl'ci on 
a fo rcign arhitral award rencie red in Ja­
pan in an arbitration (,{)llllnl!Jln'd ht!fon' 
the fil ill ~; of t.he pet.ition but l'lImplct«,,'d 
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afterwards, and the fOl'cig-n cn ,dil( .r ",vas 
not within the pl'rsonal jll1'i:.dir'lioll f ir 

UH.' Ibllk l up!{'~' Court' fol' pUl'pO'iCS o r a 

stay. that Court did !lot han: power to 
reconside r the IIlc rit s of the ul1d e,.lyinJ~ 

. !i~plltc: and that LIlt' c reditor was I'c­
quin.:d to ~JuclglHl'nl l'unri "f1l in,~ 
the :.l\':arlit thus g-iving- LiH.' dehtor ill pos­
session the o pport U IIi ly to con lest Lhe 
aW:l.rd on grounds scI. ou t. in the U ni ted 
NaLi () n ~ Conve ntion un t he Rccognitic)n 
and Enfol'Cl' tl1cnl o f F on :if!11 Arhilnd 
Awards .~nd if HUt:r(:ssflll. the Cl"cdit(w 
could th ... m file the judgment as pl'oo r nf 
a claim. 

Affirmed. -
1. ArbH ratio n ~C2.5 

Public pulh.·y ill favor o f intern atio n­
al n.ruiLr~~li0n is strong. 

2. jh " i ~ ration e=8:? !i 
P ubli c poli£'y limitat.ion on United 

NaLio l1 ~ COllvcnLion 011 the Rccop;nilion 
and E nforccrnent f Forci).;;! Aruitral 
Awards i!: to be ('on~t ru l~d l1al'rg~ly to 
be appl;"d only where enforccme llt 
would viu latc forum sLat.e's most b:1Sic 
notions of morality and justice. Co nvC'n­
t ion of t.he Hc{'ognit:oll and Enfon:cm nt. 
of Forcij.."ll Aruilral Award.:>, art. V, 
subd. 2(h), 9 U.S.C.A. § 201 note. 

3. COllrts = 27·1.1 
Bankruptcy cou r t did not han! per­

sonal j\l1·jsdi...:tion OVI'I' J aJl:lllc!-;c cOI'pot'a­

tion ''''hich was neither jll'c;.;ent nor doint!" 
businc:o\ !-: i n thc Unitc'd Stal.cs for lJUI'pOSC 

of s laying' arbitratioll pl'occcdil1h~' 

4. Hankr ' .· ~cy <:;::::o 39 J (:~I/::) 

UankruJltcy t:ourt's sLay o f ~l.rbitra­

tion rrot:ccdil1g~ 1':\nI101 be (..rf('~·Livc 

withou t personal jurisd iction over cr ..::lii­
tor who ha~ hC'l~lIn ;ldl itr~llion atliull ill 
forc'i~n l ribunal lhat. is nol wit.bin jllri:.­
diction of Unitc:d StalL'S. I3anl\r.Act, 
§ 2, sub. ,,(15), 11 U.S.C.;).. § 11 (:1)( I:;). 

5. llankl'uplc)' c=3 1 '1(~) 

U!.!.t.ii .2.l..!:!)ilr:d -.!.j~d i:-; 11l {: l'b·~i.n 
jud 'm(-'n l, il is n.9t..JYTU\·ahlC' deht. under 
B:U1krllplcy At:l. B:lnk,·.At,t, § li3. !'I IU. 
a(5), .1 1 U.S.CoA. § 10:1(:1)(") . 

517 F.:'d_H 

(i. nalt~rlll'tt'y ¢:::. ~lIj :" 

\V hl.' 1"(' fo rt2ig-1l ITt2dil<,r fil ed d;,im in 
ehal'tl' /' XI prot:cetlil\~ "a.s~'d on foreign 
a r hit ra l award rc ndel'<:d ;n J a pan in arhi­
lrat.io n l'omn;cncc: d hdo,.e f i JiIl~ of peli­
t ion hUl compl clc:d afte,.ward!'>, and for­
eign credilOi' was not wilhin pc r'!,;onal ju­
I' i!ici idion of Ilankruplcy court for pur­
pos(:!-; or a stay, tilat {·(.JU rt did nul have 
POWCI' ~ reconside r mcriLs of unth.: r1 J·' illg 
disputes. Bankr.Act, § ~O I Cl seq. , 11 
U.S.C.A. § 701 cl scq.; Conventio n of 
lhe Rct:ugnition and En fo l'c(!mcnt of 
Foreign Aruitral Awards, ;11:l5. 3 , 5 , 9 
U.S.C. A. § 201 nn"'. 

7. B.mhrull1.cy c. ~ ':)1 9 

Juug-nH.: nl ohl.a.incd after petitiun in 
uank ruplcy is fil ed and bcfon.! discha r'gc 
may in some circum:-;tances hc p roved a~ 
claim aga;nsl bank rupt's estale eVen 
though rccchre r, trll s tce or deblor in PO!';­
session did nol p3rLicipalC in ::iUit result­
ing in judgll1c nt.. 13ankr.!\ct , § 6:3, ~u b. 

a(5) , 11 U.S.C.A. § l03(a)(5). 

8. Treat ies e;::,6 
Whe re both par ties to bila t.eral t.rea­

ty later hccanw :, ignato ri c~ to multina­
t ional convc'ntion covcring :-';l IllC subject 
mat ter , convenLio n was inte nded to con­
t rol. 

9. Bankrll pt cy c:=o!l59 
1n order to file dailll in c-haplcl' Xl 

proceeding h: ,f 'd on foreign arbit"al 
award rcndered i'1 Jupan in a r bitration 
commcnceu hefore filing' of pelition hu t 
compl e ted aft. rwanl~, fOJ'c ig-n t:reJ itor 
was required to S(>('UI'C jllJ~ItlCllt con­
firmi ng a rbi tration ;In-:u'd, g-ivillg' debtor 
in ros~cs.sio n lhe opporLu !lily t.o co ntest 
thc aW:lrd Ull ~ollnrh~ l"c t out in Uniled 
Nations Conventi cHl on Rccognit iun a nd 
E nforcement of Foreign Arhitra l 
Awards, und , if ~~ut'ct'ss flll , el'cditol' could 
th('n filc j udgmcl~'- ;\s proof of clairn. 
H""kr.Act, ~ 301 ct ""'1. , 11 U .. C.A. 
§ ';'01 ct seq.; Conn.;nLioll of the ltt'cog'­
nitio!1 :lnd Enf(.lt'~"cll1cnt. Lo F'ordg'1l A"bi­
tral Awa nls, al·\' 3, 9 U.S.C.A. § 201 
note. 

naymond r . GrC'g'ory. New York Cit y , 
f or dchto/,-nIJpcll:lnt. 
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Dug-aid f'ampl,<.:11 Hrowl1 , N\,w )'"r!t 
City {Whitman & Ib IlSO!ll, \Villianl M. 
l(ahn and Cil/art! S. Clovt.' r, New Yurk 
Cit.Y , (If counsL,l), fo r clailllanl-:IPlll'llc,,': 

Be f{)I'c OAKI';" a"d GUIW1-: IN , Ci r­
cuit JUdf.{l'S. and T8Nl\! EY, Dis lril'l 
Jud~c . .. 

GUHF EIN, CircuiL Juug'c : 

T he pa r LieR to this appeal present. 
som(' interes ling- quest ions concC'rlling 
t he irnp:lct Qf the United Naliom; \ ';cHl­
vcn LiclO on the I{cl'og'niLiol1 and E~nforcc­

mcnl of Foreign Arbitral Award .. ("the 
C<.Invcn t ion") I upun the r ,.,)v i ~ion s of the 
B:m kruptcy Ac't, \Nc find that there is 
no con fliel bctwct'n the Convention and 
the ~on the - fal'L'i of thi!') case. We 
acCordingly afrirrn lhcorcler of Judg­
Weinst.<.;in. 377 F .Supp. 2G (E.n ,N.Y. 
197.1). which held that a Bankruptcy 
Cour t docs not have the power in a 
Chaph . .' r X l arrangl'r11<.~ nt. t() rclit.igatc 
Lhe meri!.s of a \ ~o nt.ract rlispulc which 
has oce n resolved hy hinding' a r uiLralion 
in a fo rei;;n fOI 'um, commcl1co.!o hefore 
Lhe filing (\f the r.h3ptl!'· Xl pcLiLion and 
concilldl'u th <: f. ;dl r by an r-t.rhilral 
a wn I'll in tho:! forcign country. 

Fot.ochromc, Tne. (,' F'oto('IFnn :t''' ), n 
Delaware ('orpor:\ tion with (Jffi c:cs in the 
Ea.st.crn Distri('l of New Y Ol'k, and Cop:)1 
Company, Ltd. (" Copal "), il JilP:UlCSC cor­
poration. Ilcilher preScflt nor doing busi­
ness i n t.h£' Unit.(.'<.! Stat.c~ , entered into a 
contract in 19r,{i undcl' which Copal 
would manufacturc came,'as in Japan ac­
c.:onl ing t.o ~ pctific"t.jons providcd by Fo­
loc.:h rmnc, a nd F'u tochromc would pu r­
c hase thc {':l!neras fo r tlistriuutio r. in the 
t.JnitC'd Stales. A di::..pulC arO~tc in which 
each purty chaq::'cd the uthel' with [ail­
ur'e to :lbidc by thc tcrm~ o[ the cnn­
tra t'l. Copal c:1aimc(i damav,cs of ~"'(j :n.­

GOl [or' FOlodtI'CllH<:':; breac h of ('(I :1Cli­
tio ns in thto c(jntr~\cl alld its failul"o..! to 
pay for dc\i"l' r<:d canH .. ·ra~ ; F'Ol.ochl·, lmc 

claimcd d : tTll:t),!' l 'S nf $828,GX2 fo c' COJl:L l's 
fa ihll'l' to meet lhc dclin' ry ~("hcJ\Jlc a nd 
[01" its m;\Ilu[acLurc of defective 1..':1111-

e ras . 

• or thl' S'HlthC'rn DL:.IL"ll' l 01 New Ynrk, Sllllnl-: 
by dt.'SLg:),ltLon . 

The J1arli~')01 11;1(1 ;lgTl't'd in lill: ir ('UI1-

trac t lhal fina l t;t'tlll'OlClIl of allY di:-;­
put, ':-, ar-isillg' out of lhe t'untr;u'L wOldd 

he I'cached hy ariJill';lLioll in Tokyn, J a­
pan. In 1 D(i7, Cop." fi I<:d a peli l iun f lI r 
a ro itrat ion w it h tlte ,J apan. Co m rncrt'i a l 
A r uil.l'aLiull AS!HWiat iO Il(i7]CAA~; FOLu­
chrolm: filed a fflr-m:d a llswcr o n J uly :n, 
1967. T he fir,;t of ~even t.een arhilral 
=--cssions was held hy the J CA A on I>c­
cc m i>(' r 2 1, 1967. FoLtl('lwomc panici­
pat<:d with .1apalle:-;e counsel in a ll ~cs­

s ions e~t·c)l!.. t.he last . Cop!!1 prc~(!n t.(!d 

its ev iuence in s.L?::t.Ci..'u. ~cs:-> i om; uver the 
course oC twent.y-Cive mont.hs . 

At lhe foul":cC'nlh scs!o; ion o n Octnucr 
1, 19Gn. Futo(' h l orne's c(lun~e l asked t.o be 
allowed to eX<lminc lwo witnes-':>Cs on h is 
elien!..'::; behalf. The t.ri hunal schedule d 
examinations ('In Octoht .. r :.51 and Novcm­
ocr' 5 . hilt til" will1l'; . ~ 's wc"c not pro­
d uc.:cd. Se$SiOllS wCl'e rcs(:hcti u \<.'u fo r 
DeCer!li;c r i and , l:Her, for . .Tanu!.l.ry 27 , 
but on each ('('(':·.sion , Fot.ochro llle failed 
to produce iL-; \\'ilnt· ~· ... (,~. On Ja.Hlary 27. 
1970 t.he arhiloratul's infor med Folo­
chrome's counsel t.ha l if the witncsgcs 
did not appc~~r al t.he next session. the 
aruitn.l.t.i{l ll mig·ht. uc It.:! /" tTlii1:ltctl. Thc 
se~s iol1 was scL~' lulcd fo r i\L. ' -c,h 31. 

O n Thlul't'h 26, lnO Folochromc filed a 
petition tor an arranKcmcnt unde,' Chap­
ter Xl uf the Ball!, l'uplcy :\.(".t, I I U.S.C. 
§ 701 et. seq., in the f::.ls tc r n Districl of 
N('w York. Referee Sber man \ Va l" ller i:'i­
~ued an ordC;· 0-;;- M~UTh '27 eontinui-;;I{ 
Foto('h romc as (It:ot.OI· i 1\ Ilos~ics!-\ion and 
e njoini ng " all et"cditlH"s (If t he dculor 

from t'omnl(!ncing- o r continu­
ing' any actit)fls, :iuiL..:.. :l r lJiLi':1UOn.'i, or t he 
enforccnlenL uf any claim in an!' Court 
ag-:..insL this dl...·hlor. (Empha­
sis supplied.) Thc rc~lraining ordc.·, in 
ter ms, app!:~d on ly lo l:rcdilol"s , not to 
the dch t.o l' in puss '~si()n. In a.ny ('\'cnt, 
Fot ucill'I"'1I1lC did not. flec k lhe c()url.'~: pl' r­
Illi~:'iion to t'on linuc to parti('ipate in l he 
JCAA arhiLl"alion, alt.hnug·h ii knew it. 
W:l~ scheduled lo prcse nt iG. caw in To­

. kyo four lby:; l:llcr. 

I. 21 U.S.T . ::!G17, T.I.A.S. G!J~7, 330 U.N.T .S. 3R 
(I)('c . 2.~, 1~70); illLplt'lIl e lltcu hy 9 U.S.C. 
§ 20 1 l·t Set1 . 
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O n M:I.fTh :n, at the J( :,\A ;lI'hilraI 
~cssion. cHum;!'1 f O I" FuLudw(lIlH: lloLifi('d 
tlw tribunal that l 1:..: pL!lilion h:td IJccn 
filt ·!! in lht: Unit/ ·II Slal( :s l)i ~ lt'jt'L Court 
and that II,., ~: l:\y had i:3s Ul.!d . Ire did 
not. pn!:-i('nt. tht' two witnesses as ~ch(;d ­

ulcd. 011 April X, FOLnchro fll c's cOllnsel 
il1form(~ .JCA A t hat 11(' hau lK:cn 
d is(:harg't'd h~' his clil:nt. On April 9, the 
JCAA panel CfH1vcnf...'d to cOlls idel' the ef­
fcct of Foloch ronlc's wil.hdrawal and t.he 
st:IY orde r of thE' United Slalc:g I)i ~; lri c t 

C(Ju r L ( 'A;paJ urg-cd t.he l" ibunal to pro­
ceed. On .Ju ly 2, the It"ibun ~d dccidccl 
t hat the h:!ld .l'upt",Y court':;, slay was not 
effective wil h respect to it, and oruered 
the sessions L<:r lllinaLcd. 

On ~"l'Lclllbcr l R, the arbitral panel 
is~ tl cd all a\\'a rd in favor uf Copa ! in t.he 
amuunt o f $~2i.Ij:j7.88 , plu ~ int.e rc::\ t. from 
J ~ul uar~r 1, laG7. The t ri bunal re!wkl"d 
Ill.til Cnpa: 's claim and J"otu("hrOlIi(!'~ 

coull u'n·l;~i m. which it. ( Ii smis~ed , CU I1-

sirl l'rin~ ('\'iu t'Il('c slipplied hy hoth par­
ties ; it. \', :;:-; un ahle, of COUI~C . to cOl1sioe r 
evidcl1<:t.! that. ll1 i~ht. h:1VC hern ~u! J p lied 

by the two witn t'!-'o.;cs Fotochromc had 
intended to prc!'cn t. 

On Ol:tob~'r 21 , Copal fil ed the aruitr<l.1 
award with tlie 'I'ok\,o Dis tric:. Cou r t. 
It::> (1f t"h:lt t.ime, u;;t.Ie l~ Arl.idc 800 of the 
Jap~n Code or Civil Procctiu t'e , the 
award bccaml..' in cff~c t a fina l a nd con­
clusin: j udgment !'c:ul ing' the !'i g'ht~ and 
obli ~:..tiom: of the part ies in J a pa n. 

On Octobl..'r 22, Copa J filed a proof o f 
claim III l;'ootoch romcs bankruptcy pro­
cct..>.<1iil:!~ in the amoun t o f the al'Gill'al 
u \\'a rJ, Apparent ly in the Ilci ief that 
the Rc l'c r('c's stay wOldd op<' t'a le to ba l' 
prQ{'cedillg~ t o cnfm'('c t.h .. , J ap:.l nt'~C 

awanl in tbi ~ ('Ollllt ry , r.'>P'\l d id not ::cuk 
confinl1:ltiun uf the J :1!':lIH..':-.e jlHlgnlt!:lt 
either in the New YOl'k ('Olll'l~; tinde r til"'! 
Act for the llecugl1itiull lIf Foreign :\Iun· 
cy JIICIg'Ill <: nb;, CFLH. §s 5~~Ol (19, ur in a 
icdcral ('uurt ltnd,~r the' Al'bill':ttitln Act, 
9 U ,S,C, § U, ur the CO!1 v('ntion, !) U.S.C, 
~ 207. 

2, 'I U,S,T, ~OG3, '1',1t\.5, ~~{\3 (A!llil 2, I fI!lJ), 

3, A $ ,ll1d~t' \\\'01St('lI: lIoleu, Ihoul'h the Ulllll'd 

Sl:ItCS at,(,t.'(l1 d tn l!h' (\Jll\'( ' IIII,1I1 aflt,l' the 
C'OIlII':h'l 111 ~U:I \";1 "; SLgII \'<.! ;md :, htwtl" :1:11'1' 
lI~~vard W;t:- tll,\c!l' , tl;l' COL1\'('nt to n l' l~Il I ;jln~ 

Fotm+ romc, a~ de blo l' in P{)~:~cs:-; i()n, 

ch :dlt.·ug'cd t.he tla illl P'·l:SClll<.:d tn the 
I3.J.nkrtq,Lcy Cow't, and rcqucst,'d a hea r­
ing" on tlte merit..; of Cllpal 's und(' ri yi llg' 
clairll. Referee Pan' lI te, afte r a pn.:!i mi­
nury hea ring . held that the Jap;.!. '1cse 
award could not ftC t. rcated as a final 
judgment in the l)ankl'upLcy p!'()("et.,di nj.{ 

aiuf that the banknlpLcy cou rt. would rc­
con ~i (I Cr the m<.: r i l~ of t he under lying 
dispute, The & f(Tl'C r C4L' .. o llcd t hat un .. 
de r Section 2a(1 G) of the Ban l,rupLcy 
Act, 11 U,S.C, § I b ( L",), the rL'straining 
o rdf:!r o f March 27 "cffccti vC'ly imposed 
[th ',: Bankruptcy Court.'s] p~tI'a mount au­
thority over l he c~ t.atc of t.he dehtur in 
pos.ie~s i on oWlting- t he jW'i!-ldiction of thc 
J ap:ln CAA ." He J'ul cd that t he .J:1pa­
ncsc a rbitra l a waf·d. obtai ned :.rtcr thc 
filin g- of t.he JJl,t ition for a n Ul'rallg'e­
me nt, wit.hout a uthority of the Bank­
r uptcy Cou rt. was not binding- or. t.he 
dehto r in pos!'C'ssiun and cou ld he rc" 
opened f ol' considcl'ation on the mpl'iLs in 
the Chapter Xl pro('ced ing. 

Jud!~(' 'vVc-:im:tc in rl!ver~ctl the Rc fcr­
t:c '~rdcr. holding that thc ,'csLrnining 
o;;Jc7- of t he' ilanhl'llp tL'Y COUl'L had no 
ext.ro.tcrri t.ol'ial effect 3S such. J ap: ... n not 
hei ng within the tcrri tu l'in.1 Iimi t.f, subject 
to the jur'isdictio n of the Bankruptcy 
Court. S clion 20. of the Bankrupt('y Act, 
11 U.S.C. § 11(a), and hcca""c Cop,,, did 
not ha\'c t he rcqui~itc minimum ('o ntact:; 
with the United St.:!te3 to ronde r it su b­
ject to the ill pcrSOJl~m jurisdi(,tioll of 
the Bankruptcy Court; t hat the :.lwUl'd 
wa~ :1 final judgment II~ndcl' Ja; ,;~ n-z.:-;c 
law; aml that t.he pI'('\\' is ions of tlH~ bilat­
e ral t l'\:at,r o n F,·i!' nd:-.hip, COJn!1l 0 t'l'C and 
Nnv i~ation betwee n t lte U1lited Statl!S 
:.Lnci Japan (t.he "Jap;u,c:-.c '!'n.:aiy"):: .!..:.!2.~1 
the Con\'<.' ntion ellti Li ed \,, ;opul t ,) sc('k 
co nril'll La tion (\[ it...<; a\\tu'd t\!" a jU ~: C:lllc nt 

in t.he Unitcd Sr,I1.(';'::;;b. 

The New York amI fede ral =,t:,lu Les 
ano lhc Convention p rovide f.·1' two 
s ... t.ag'cs: l'CCOtilli~ti ul1 01' l he a\\,:1nl · :!D!1 fl~ 
ellforcolllt' l,l, CPLR § 530:1; !) U.S.C. 

n o pror. pe":'li\' e lanl;uaj!l' ;I nd ~:t\o111L1 bp ; '1~Jllil'J 

ret l'I'act h'l ' lv to t'xi SlllIg ,I I hill .ll ion 3!!r~'t' lIIl' nts 

i~ nd awar<fit, 377 1",5 (11)P , al 3U, e ll!!lr: Qt1igll'~'t 
Con\'entlon .... n r f'l ' I;::.n J\riJi lrnt iCHl 1\\\ ;1rJs, 58 
A ,U,A.J . H2 1, t-i~2 (I ::In). 
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§§ !l, 13; ("''''' 'II ti "" , Art. I I I. TJ,c 
award itself is i ,~ clH;:tlc untilt '!lfur\'\" j1';\, 

jluIJ~mc nt. Untl " r ui; J ;\.'~f(· r; d J\I'J,it r:;: 

WOII AI;.l. !) U.~.c:. *.~ ~, Lo it. tht> C ll­

fOrt't.!rncn L o f an :II'!lil raLiulI aW:II'd is 
!-Iubj(·ct. to c(:rtain li:nilcd dt ·[l!ILSl:~l. That 
is tnlC, as wtdl, IInd('1" thl: N ew '{orl' 
CPLH ~§ :,2001, ~): : f):j , alld t.he COIIV\'lItic)I1, 

Art. V. Ti l" tJ"ill.'d Natio ns C,OIl\'(!l1l i o l1 

fud.he r pro\'idc~ that. recognition and C Il­

forccll lcn l fi r an arhill':tI award IOilY lie 
I'cfll s~·.1 if lIl, : cClInpt.;Lc :ll authority in the 
count.ry \\ hCf(: I'ct(I~~' :lilioll and c nfllr('c­
men t. if. sO<.Jghl finds t haL I he rccol~ lI il ion 
or cnfOl'ccfrlcnl IIf Lhe award is contrary 
to the publit.; policy of lhe COU:1.U'y. AI'L. 
V, 2(b). 

\Vc illite a t the uuL-;cl that thcre i:i 11(1 

rcfcr \; llcc to hankruptt'Y in the CUllv<..:n­
t ion. Nor i~ th<:rc any re fcrl!l1cc to 
whcthcl' th" " tul,lic poli!:y " uf the forum 
sta!..c t o requi !'..! equal tn.:::lmcnt or ('I'edi­
to rs in the C:be of han!o·uJ1tc.:,)' is Uw kind 
of " puJlk pvli('Y " OwL :.dIO\,·~ n OiH 'l!{ 'Og-­

nitioll ll f fOl'eig n !u'hilral ~l\\'aJ'd s. "The 
lCb'isl;itive \:i:'>toI'Y of Lhe prO\·j ;. io ll off(·}'s 
no ct'! Lai n g'lli d c lir: l!~ to it ~; c;u lls u'u t!tiu n," 
Sec 1':l r~oT"ti & Wh ittelllon' O\'cl':-;cas Cu" 
Inc. ~c l C G~r;\\ de L'Incill~l!'ic Du 
Papicr ([(aUa), 508 r.:!d 9m, ~73 (~ Cir. 
197.1). 

[1, 2J The puhli c: ]Jvlicy in fav or of 
intcrnaLi(l ·· .. d al'bil l'~1 ion is S lt'OI,Ig'. 

Sclll'l'k \'. ~'\lbe rl o- C' 1I1vcr Cu., ,117 U.S. 
506, ! : S.Ct. ~!·IO, 4 I L.F:J.2d 270 (197 1); 
Isbm: T(,l"I'il.(I(',)' o f CUl'acao v. St;litl't,n 
Dl \'ic('s , l: ,c .. ,tS!'! }-'.2d 1;:1 :; (2 fir, 197:,), 
cct"t. dl'lIi.,d , (nc U,S, ~'~Ii, ~H S,(;l. 2.";SC) , 
40 L.Ed,~,.1 'j(;a (197,!). And W(, hav{' 
recently indicaLl'd Lil:I L thc .. ~'p\lblic l.'0)i­
cy" lill1;t~\ l!on 1111 t hl' (A,II\'l'lI .. i\l1l i::i tu l,,' 
construed narrowly to be :q;pli L' d onl y 

- .---..:;r;;.o.. ~, ' 

\ ... ·he· '·\! t.:n f o l'cc n1c'lt would vi(liall' till' ro-
rum state'>; !Host Il; ~:.; j c noli {) n~ 1)1' Illo ra!i­
t.y :llId ju:--:tic('. P:tr~on~; S.:. \Vhilll' more, 
sIIJlr:l . 508 F.2d a"i:""IT7,C - -

As we ::;ha ll Sl'e. this a ppeal ell! be 
tI(2ci(\ed witl'l)lIt II J(' Jl('('c,·;:-:.ily Il f de tc l'­
m ini:lI': whe l he r the !hnkl'lIpfcy , \<:t in­
volves a "puh! :t.: , 'o li(' ,V " which is ('Olllr'a I'Y 

to enforcement. of arl,i Ll'al a\\'ard~ IImk' ,. 
the Cl) l\\'cnt iu l1 

The qucsl.iom. t.hat arise Ull t h is appeal 
.lIT : ( I) Is a rlm .. 'I'~n ;lI-rI~t.t·al award ,'CII­
th': l'j 'd 7f\(:~~ Tiling' of a Chapl cI' Xl 
1,(:titiol1 III the Un:L\,d Siales Hankrlll' lt'Y 
CourL IH': \ ',.'l' l heks :1 valid clc tc l·mi n.lli(1I1 
u n the nwriL,,'! ( :!) I r iL is , whaL is lhe 

'" - ... dorll l!~; 1 Ie CO f11lwl lml alit hOI'lLy Lo <.:on-
xidt ,J' the lim ited d 'fc:ls,,'~ ag-ains t. il s cn­
ful· .. ·<..'rrlcnt, t.he nis tricL Court o r Lhe 
Rankl·upLt.:y Cou rt'! 

[3J \Vc not...~ at thl.! ouL':\ct. that Jutig-c 
Wcill ::; l<.'in'~ holdi ng' w iLh r{.'gard to the 
BankruJI" "y COllrt ':-\ bl:k of l'c r.sonal ju- v 
"b;d1Ct:ioli (l\' Cf Copal i::; d early corrC<.: t 
and Wl' al fir'lll it w ithout further cbbo­
JaLion, The Bankruplcy Court. did nut 
.. njo,Y pel'son:tl jurisC\ie,tio n o\'er Cop:tI 
IlIltil Ocloil';" 2~. 1970 when Copal'g 
claim \\':~s fil \;d . for Copal din noL ha \'e 

' .. 'Io\et , ....... . ... 

the "miuimu m c()nt:~I,:ts" with the Unit~d 
SLa le!:! n"'Cluil'ed u:1dcr J l :\lI.~o n \', DCl\ck-
Ii ' , ~:;7 U.S. ~l5, 251, 7>; S.Ct. 1:<28, 2 
L,Ed ,:.!d 1:!SJ (1058), Th<' l'cfol'c , j~La'y 
did not. opl'nll(! ::gain:.>l Copa !. See Rc­
:; tatc lllcnL 2<.1, Forcig'n Relations Law or 
the United Slat"' § 7 (19C::;). Nnr did 
Lhe stay operate a;::linsL Fotodl l'omc, for 
it was dire( ~u.'d only to cf·cdiLor.-;.. Foto­
dlt'omc W:t" fl'cc, t'crLainly wit.h the PC I'­

missi(1I1 uf t he I3~It1knlptcy Courl. whit'h 
it IH,'\' ( ' r "otlght, 10 complete thc arbitra­
tion in Japan. The ~u ! l! t:ff .. cl of the 
~t:.ly fo r the ptll'J1o:::C:i or this C:.l :i{· waR lo 
induce Cop:d Lo fiI· :1 cla im in b~lI,k r lli'l-

t.:y hased dil'cctly Oil the :Ll'bitl':ll award 
ra tlu.' L· t han In ~t'd, pr'iol' ('unfil !nation ill 
an Al1Ic ri(' cU:.Jl't (If g'l' lleraJ judsdic-
I ion. \ 'Vp hold lh'lt it ~; llOu l d nut In\\, (' 

1)I'OcccJL:( \ ill tilat m:LllnCI·. 

[4] T here appeal':. 1.0 l"c no ~pccirit· 

~tatulory :ll llhtll'it y fOl' a B:J.ni'; f'llpt.l'jI 
JII<it::"l! to !itay a dOIl1t.!~ ti :.: :trhitration prn­
l'ccding~'Ig-h wc as~u me, a rgtlcru !o, 
t h:lt he may du ~O , SeC 11 O,S.C. 
§§ 11a(J:,), 7 1·1; I IL ll. Sl'e 1A Col1je~ l'. On 
Bankr tlplcy ~ ll,aS aL 1119 ·50 ( l ,lth ('Ii. 

1974), liut ~ll('h :-ita,\, <:~tlltloL be errt.·('· 
livc. in :Lny ('\'cnt, wi Lhotet jn /U.,'t'SOIl:l llI 

jut'i~di('l i ()n UVCI' t. he ('l'vdiLtl l' who ha~ iJt.~­

g'UIl an aclion in a fOI'l·it~ lI I ,'ihlln:tl I hat 
is not w ithin the jllri :-:tii (·tin n (II' the UniL-
1..'(\ ~·, l ::Le~;. Nt'r' can it hI.! i ll'l!,'Udl t hat the 
~t:ly must, 11:l\' l' affl..!dcd th l..! :L l'hiLraLiol1 
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IW(':ll lSC of ti't' H;'III'o'upl<'Y Court's jll ri s­

diction lIv('r till' lId)tor's : L:-.SC l.-.;. E\'en 
, .... ilhin the t t' ITlt'H'i:!1 jllrisdiclioll uf the 
U '1ilcd SL'lll ~S . lhe jul'isdil'tion uf tl .. : 
Bankrllptcy (~lul'L 0\'('" m aLler..; :.1rrc('ling 
t hose a~:-.cls j::; nut nccl!ssa ri iy excl us ive. 
Sct! Thul npso ll \" Magnoiia CII., :;09 U.S. 
478, 48:1, r.O S,r.l, 628, S4 I., ,"d, 876 
(I~10); ~ Cullief', ,'"r)l ':I, 1157.1 ol3,21 al 
2GO. 

l5] Neither the COllvention nor the 
arbitral i(111 s tatute!:; ind ic.:.alcs whal 
should he done in till.! evcnt of the hank­
ruptcy of one of the parties to an arbi­
tration. Nor dol'S the Banld'upley Ad 
rev('al how a Bankl'upLcy .Tudg-c s hould 
handl (! an a rhitration award filed as 
jJl '\'" f of clai m unuer Section 6.1a(5) of 
the Bankl'uptcy Acl, It U,S,C, 
§ lO:~(a )(:J). ThaL !-;1'(·.Lio tl ,'cquirc;<\ 1..111' 
Ball kru pk:: Co urt to accq)t as a ' fin ;'] 
adj ucli" ;\l ioll uf a cl" im "pnl\lablc d ehL:-; 
rcd \lccd Lo jlldg-ml!1l1~ after t.he filinr.- o f 
the JlPtition and h~·,ro l'c U\(' con:-; id l! ratio n 
of th l! bUllkl'l.Ij)l 's applicat.ion f Ol' a dis­
('har,."c Hut. a n al'bilnd , 
award cannot I.e co n ~id ~ Ted a "jucig-­
mcnt" with i n t!H . .: t CI'I''':'lS o f the ~;t:1ttlLC, 

for the rl'Ol'~'''';-. of prol'uring- a jLldh"nc l1L 
based on : 111 a rtJitra l i, \·.;II'd involvc:) the 
UliC IH'OCc":O;" /'ig-ht to con Lc!-;t t.he award 
on the limit ed ~la lllt'.)l'y g'l'Ounds pel'rnit.­
ted. ~hO\ll ~u<.: h ;In oPPol'Lunily Lo 
('on test l'unfi J' Il .:ltion, it i~ hard to sec 
how the :\ward it5elr c: n be ~~ lIfficicnt 

f Ol' a pl'oo f of claim ill h:wkl'up lCY, U n­
til il=, ml'l'g'l~I' in :l jud;.!ll l1.' ill, We do not. 
think it is a ~I'o\' ; \ hle d .... ·bt IJIHlcrscction 
63a(!i) of lhlo' Bankruptcy A ct. 

16] lL i::. nen'l'thC'I('!' ~ a iJi: ld ing- :ldju­
dit.'ation on th e rnt' ril ~, \V(, ('tlnclutlc 
th<1t a (<' re ig ll arbitral awa rd l'l.!nderl:ri 
after the filin .!.! lIf a Chapll'l' XI pctiLion 
in a Unil"d :::;t:l1l.'!~ B:ml,,"upl('j' Court in 
an ari ,ill'alil'Hl 11I'OC<.:('tiillg- l'ommenl'cd 
Ill'ior to ~ llt'h f iling- is a v:.llid dl'll..'l'mina­
tion on tht.: 1llC' l' ilS :tnd is ullrc\'iewable 
by the l.b nknlJH l 'Y Court, ---

A proCl.'l'dil1g' looking to an ld limale 
distr ibution IJf a~s~L...; , or. we )l1'(,::lIrlle . a n 
al'l':III!~l'II1( ~ l1 t o f 1 he ddJ tul' undl'!' C hap­
t" ,1' .\ [ :t ~ we ll. lIas a twofold a:. pect. a~ 
.Just i('(' H":lllIl l'is llokl! in I~ it'lll(' \'. T\br-

gO lj l~:i , :~7!1 U.S. ~lX, ~~1 - 2.) . tl9 S.r.l. :HO, 
:H:~ , 'j:~ 1..1';11 , GeU (l~J:!.) -a) di ~:tl'i huLio n 

o f tile propl.'l'ty and II) dctc'l'mil1alitlll of 
tile !llllou nt of infil·l lll'c1ncss to Ila l'licular 
1'1'l:ti itors. Th(: lall<.: r (unction "is strictly 
a pnlt't:ccling- in JK'I'SUIJ:lm." II,i<l . In 
Ric,hle, :m in l'('r. ;un:ltn s uit :lg-ai ll ,., t thc 

dc htol', which had l.een comtrll'l1(,r,d hc­
fore the I'cl~c i \·endlip. was allowed to 
cOlltinue lo j uc lg-mc nt in I he state court 
withou t the paJ'li t.:i palion (Jf the recciver, 
Oil..! defa ult jud;{mc nt bei ng accepled as 
an adjudi('atioll of th <.: exis tence or the 
indehtcdncss. The Supreme Court noted 
furthe r: 

" The cstabli :-;hmc nt. of a claim con­
s tilulin,.; l h. ... bas is of the rig-ht. to par­
ticipale in llll' <.Ii:. l ri butio n o f propcl'ty 
in thf..! pos:;;e:~~j() n of one cou rt. is often 
conclusive l,\' d l:l" rmincc! I i)' a judg-mcnt . 
obt.ained in anollH!J' cou rL" 27!) U.S. 
nt 2~5, ~9 ::;,Ct, al :ng, 

(7] 'fil ~ analo!;,), curries us to lhe 
point that a"- judgme nt obtained af ter a 
l-l<'tilion is fil ed anti be fore rli :;;cilal'g'c 
m ay in some ci rcul11~t.a nce~ be proved as 
a claim ag-a ins t l,.hc estate u ndel' S<.:ction 
63a(5) of the Bankruptcy Acl even 
though the receiver 01' trustee (or d .:! btor 
in possession) did not parlicipale in the 
suit resu lting' in thc judg1ll<.:nl. The 
analogy was ca rried forward to a Chap­
ter X reorgani:wtion by this COtict in 
Doyle v, Nemel'ov's Execulors, 223 F .2d 
54 (2 Cir, 1055), Wil l' I'C J ulig;e Leal'ned 
Ha nd obseJ'\'C'd "al thn ll :~ h t.hc section 
f§ II of lhe Ihnk nl l'ky Ad" II U" ,C, 
S 29} gave the iJa nk l'upt (',Y court PO\\'CI" 

before ~tljlldication \0 enjoi n :suits , thc 
pe tit ion did not. ~t.!\y lhem aUloma tical­

Iy." 223 F'.2<l at 56. In thc casc o r this 
Chaptpr Xl Pl'()cc~'dinp:. the I'c,:;ult is a 
f ortior i , for the dehtor in POss(!ssion had 
a c tually participat('d in the J a panese .UO. 
uitl'atic :l, which beg-un uc f (JI'c til{' lJcti­
t.io l1 was filed. 

f8] The condu~ion t.hat \\.'c rll1lst e l1-
fOl'ce t.he aw;\rd ;~s a val id rl ctl~ rrllill :tt io l1 

UI1 the mcri ts i~ mandated I~ the l : lliLcd 
N;t tions Convenlion, which provides in 
Article Ill ; 

"Each ClH1ll';lI' tint,~ State f>ha ll n'c"og'­

nizc arbitra l awaJ'd~ us iJinding- and 

\ 
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enforce the m in :u,;con l:tll('c with t h ... , 
n il\.!s of proc(!d",...: uf tile te rr itory 
w he re L1,, ~ award is re! il!d lJP()Il, lInd('r 
the cundiLi('n~ b:d dOWI! in lh c rullow­
ing- articks. Tht! t,C ~hall 11. ) l h(! im­
poseu :;ub::lant ially mon~ onerollS l:O Il­

dil:ons or hilda.: !" fees u,' ('ha r~c!:l nn 
the r ,!cog"Tlilio tl ur cnfurtc.:fnt:nl of arhi­
tral awards to which thi::) CllllvcllLion 

appli('s than a rc imposed on the: r~COg­

niLion OJ' (:nrorccmcnl of dUlncstic ar­
bitral a w:',n ls." ~1 U.S.T. 2~ 17, 25 1!), 
T.I.A.S. WB7 at 3, 330 U.N.T.S. HR, 40 
(1970). 

U tlth ·)" lhi~ Ar,l ide, equal treatment of 
forcig"n awan.ls is th<: m in imu m t'1..:qtlil'cd 

\ 

of;\ Contract.ing SLate. Foreign awards 
are vulne r:lbJe to attack only ( Ill the 
~'Tound~ c;qH'cs~(!d in oLhcr~ti(: I(!s- of 
the Convcnti on, pa rticu larly Al'ticlt: V, 
See 9 U.S.C, * 2U7; QlIiglc~', !\CC(;~S~l 
by the TJnilcd ~tatcs to the United Ta_ 

l ions Con\'cntion 011 the Recognitioll :lIId 
Enforce/dent of Foreirrn Arhitf'a l 
A W:.lrd3, 70 Yale L.J. 1049, 1065-G6 
( UJ61). : 

Und t!1' the Con .... cntio n it seems quite 
clear that e nforcement. may llu refused 
at the instan"£'> of t hc los ing' p ;:lJ'ty o n!y 
on proof of :-' pc('ificd f'ondilio!1s, onc of 
which i!i that. H[1]ho p;LrLy ag'ain ~; t whom 
the aw::u'd is invokc.:d was not g-i\·1.!11 
proper notice of lhe ~!ppoin tnlc!lt of the 
arllit:'ator or uf the [t rbit.n~tion procc( ~d­

ing's or \\'as othC'I'H' jSC umliJle Lo present 
h is ci.lse," (Empha"is added.) Art. V, 
l (b). 

TIl<!sf? provi ' ions of the CUIl\'l;'ntioJl :tl'(' 

m~uJc crfect.ive hy l hL' statute which im-

4, The Japanese Trc'alY, a genera l lrl' ;l ty, is not 
quile :1!': Si )l·..:i fh.: in II'" a rbitratuill rl :lllse a s the 
COllvl'nliO!~. ,\nick' IV, ' 2 pl'o\,iJcs : 

"Awards (:uly !'elldcr l'u purs uant to <!.IIy 
cont rnet s [ pro\'iuU1g f~)r arlut,';'l!on 

01 (! i ~ rllte!lol. whI c h ;:/,c final nnd r nl o rll' ,lbl.' 
undt-r IiI .... 1:lws of the place ",h('n' 1'I.: nd(·rl'd. 
shall bl! de('Il11'cI cOIH.:lll~ i\'c in t'nfor n:IllI ' lI l 
pr(lc~t>ding5 on'lIg h t befo l e the cOll n s o f 
cOmp('ll't\1 jUri~~tlICII~11l uf , 'hilt',' r:lrl~', am.! 

sh.1I1 be f'ntlt\ ed [u ilt, dt'cI,lrt'd ('nforcl~; , hlL' 

h ~' ~1I('h ('o urt s , ..:xn',ll where f\)lllld (' onlr,lry 
10 public po lilY. " ·1 U.S.T. ~m't:\ .II :.!Oli8, 
T.I.A.S 2EG3 a t 7. 

To the CX[('f\ [ th:tl ttu: n ' Ill:!Y lw ,I con n iel 
' b~' I WCl'!1 [lie Trl'.lt y ;1I1d Ihe Convetltlon , we 

plenlcnl!> t ilc: COllvent.ion. D, U.S.f:, § 207 
l't":,vidcs in p~Ll i : "The COllrt sh:dl et)ll~ 

fi rm l he award IIll k»:»: iL finds 0:1(,: o r the 
gr o;;nds [0" n :fusal o r dcfcI'ral of rc(;og'­
niLio n or cnroJ'{:c men L of the U\\la l'c! ~J1C:: ­

ifictl in the said w nvenlion ." 

At t hi s po in t we must, howcvcr,~og­

nizc anot.he r dirficulty. \Vc have I'cccnt­

Iy ht!ld that If the arbitral award a('tuaJ­
ly results in a judh'ilH.:nt in the foreig-Il 
cCJ i.lIltry , it may he el1f()l'c(~d n,::. .a rOl'cig-n 
mOI1 (~y j urigml..:nt in lhc Stale of New 
York, I'C "ard!l:!!5s of thc li rn iLing provi­
sions of the 'onvm!tion an su ,J cet only 
u;the non-<!nrO~~l provision~ of A ,-­
t iele 53 of til<' New York C. P.L.R Island 
Te rrito ry of Curacao v. Soli tron Dc..:vicC5, 
Inc., supra, 

This r":".i ses t he f1ut~gLiol1 whether the 
J apanese arbitralio:l aw:u'c] has, ip:;o (fIC­

to, the statu:;; of a juJgmunt, in which 
event a rguments agai n~ t. enforcemen t 
would be limi ted to tho:-.c provided ill 
A7ticlc 53 of the C.r.L.n. if enrorcement 
i!5 sough t in t l!c state cour ts of New 
Yorl.. If it is rio t equivalent to a judg­
ment, c n forccll l:'nt is govcl'n~d by the 
provis ions of the Convcntion. 

It is true lhat, in literal terms, as 
Jutl~c \Vcins tL'ill noted , A rlicle 800 of 
the J aranc:"c Code _()r Civil Pr~~lu l'c 
provides: " An larllib'al] award shall 
han.: tile same e f rt.!ct as :L jLl<lgl!lcn t 11 
which is rina l and conclu sive b:.!Lwccn 
thc I';II'L:C'~. " The Judge sLntcd that t he 
.Tap:lJh':; l~ :!\\'O:ll'd may be rN.'ognized PU I'­
guanl t, ,} N l' W York's statute on rccogni­
tio ll o i f0 J'eign t'ou nl) ',Y mOlley judL;'­

IllClll.$, C.P.L.R. §* G3.0 1 -;j30~ (1970), cit-

thinlt that where b\) th P:lI-W'S to iI bilatera l 
Irea ty • .lOPllll ::md tile Unilpc\ S t :ttcs, _btL'r be­
come signfl !()riC'S to ;l llIuitinatH.)lwl e Ot'l\'<;,lltion 
cov~rin ~ the sa me !loUU,I(:Cl InHlI C' J' , UJc Conven­
tion is i,U t,'IH.!cd to control. \l.,·c ((',H.' h Ihis con­
clusion Ql'Sptlt' lhl~ SO\'IOf,; clatl ~ t' pr('s~'rving 

Ihe vRlh.ltly uf bi1.lll.'r:l1 a~r(' t'a lr' ,jIS b,~tw('<"n 

the cumract mn sl:ltcs. CI)t1\'c nli0t1, :\, tide 
VII. The odhcsi('Jn of adUltiomtl Sl f!I1"LOdes 
tloes no t a ffC'C't I Ill' cirClltnsliHlce thaI (':'teh sig· 
nalor\' iJOlitlU b\' lJil,lIcral a;..:n:ctTIl.'nt, is moui­
fyille'i~s ear l i ~: r ~'n!:agcIlWIlI v is-;r. -\' is lil t' ol l\('r , 
\)ut o nly to tli€' (' ''"'tent r.~'n'~sary. Further­
mon', inaslIluC'h :15 bOlh aArl'c m cnls further 
the same pmpo<;e, lh(' olle tC'ndinl; lo further 
tlt:tt purpose must forcefu lly. the C\tll v~ lI ti()n , 

:r;holl!d bl' I;iv('n ei'fl'cl. 

\ 

I .. ...... \ 
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ing' Lhe S,,/il.r()11 ('a':e, hUL also noLI,.'(\ LI,e 
pmvi:;iun for renlflv:J.l frtnn stale tl) ((·d­

eral e,:oll rt in acLioll:~ "( ' Iatin!! to the Cnn­
vention. Q U.S.C. § 2Wi , He carefully 
refr,tillcd [r'om II dt:finiti\'c choice bu­
tween :-;la lc ancl f4..:cicnd COlII"lS, dcc..:laring­
that "el/pal i:ol now fl'cc to seck )'ccog-ni. 
lion of iL'i il\\.'ard as an Amcl'i, :an judg-­
ment. Fotochromc may [wove gToundg 
for llonrccog'nilio!1." We think that 
J udg-c \V instein was rig-h l in concluding­
that the .Japanese cu'hitra l award may 
not ilsdf be lrcalcu as a fo reign money 
j udgml·nl. 

[9J Under the ('A1m'cntion, enforce­
ment (If an :\I'oit(:tI awul'd may he 
refused at the instance (Jf the losing I':',r­
t.y on proof of specified conditiuli!'). Art. 
VI, 1("). There is, il1 audition , a rcquire­
mcnt in ArticlE: III of the Conventio n, as 
Wt..! ha\'l~-~ecn, th,l~ cach contr:u:linrr 
statt' shall cnrorc~ ;lrllitral awarJs in ac­
coni:lllcc with I hc rules of pl'occr!un: of 
the tcrritory where the ;J.war.i is relied 
upon. Since unde r nur procedure the 
lo::.iflg parly may ohj<'ct to confil'lnatiol1 
on liJOitC't.l grounds that art! spccifict! in 
the ConvcnLion, w c ('annal lrl.!at th<:! J;lJ -
anose :~rhitral award as equivalent to a 
fin~d judgment uarring sll~h J'L'Coursc by 
the losi ng party when enforcement. is 
50arrht. \ \'c nL't'd not l'l..Jy on lhcori l'::' of 
lcrrit.Q1'ial jurisdiction lo l'onc!udc that a 
CorC'ign award ca n nc\'er he sc1f-cxccu­
ling- in thl! fOl'um slate but tnU !-i L be 
tncrgcd in a 10l::11 judgment to be cC:ec­
tin~ as a maU(' /, of domC'stic Ifl W, &c 
Lorenzcn, COlllnll:n.:ia i ArlJiLration- En­
forl·('lllcnt. of Forcign "'\\\';lI'ds , 115 Yale 
L.J. 3D. ,,6 (Jn35). The COllvellLion iLself 
make's a diSLitH'lion h~!t\\'cc n rccog'nition 

5. Th(' qUt'~tll')ll ,~hl'lltcr f(Jl't'i~n arbilrl1l :l"'::lrds 
will b(' ('nfll l'(· ... ';:L·'C' III the LiLllted Stilt":. COllit:;. 

h;,u bt·cnm(' :1 ~lIhjt'CI <If onl~' ht:;;torical iute-I" 
(,~l so tar:t !O n."I\JI~;d" 1)( COlLntrl('S Slgll:ttory to 

the ('onn'ml(ln ;II'l' C('IH'·~·rn~d. fo r 9 11 .!" .C. 
~ 21'l7 ).:1 \('5 f(·l,lc r .lt Jt1t· ' ~l.h~· t; Ull for tILe enrorc,:(.'­
O1("IH .... f sud I ;Jwatus. Llllpil'tllt'n:ln:; the Cu n· 
V,'nll ('Il . 

I ~t'ftlr l" the COII\'t'1l11011. ,II: hou:;h :tn ;ll'btlral 
:'\"':lrJ rendt'll·t.! In .lllntlll'l" :o;1 .1l(' o f thl' lJ l1Ion 
"as ('lIlttll'U to fulll.tith .1l1d (;I'('d ll. F:lunth.·roy 
\', I.U01, 210 U.S :30, ~I:' S.U. 0'11, 52 L. t:d. 
103a (:!IU:S). ThaI l1h\'Lou ... l:-. thd 1l0l. In t{'nlls, 
'"'flJlly \0 :lw,lrtis l1l:ldl' III JII!"l'lgn ClIll1Ilrtt·S. 

. "il'l' 1!" Ill' L';dly. \'Utl l\khl'CIi ;:Int.! Tr:lUtman. 

51!! 

and l!llfflJ'(:l!nlcnt uf an <l rhilral award. 
And whell g'rClu nd :-; a l'e ~:jI 'cificd for' non­
en forcement, sllch a 1II'(,vision Ilcccs:.;:tri ly 
implies a remedy fof' ils fL !;sc r lion. 

The award, on thi~; an:dy~is, ~.­

fore not OJ jU(lg-mcnt undcl' Sect ion f.!l:I (;i) 

oTlhc 13ankrupu:y A~11 - U.S.C. 
§ lO:la(G), and iu. filing as a prooi...oC 
claim was prematur,c, Copal mu~l seck 
u. judgulc:nt hased on the award ill a. 
Disu'icl Cou rt tIC the United St.ates un­
d :.: r !} U.S,C, § 207,!I F'otochrollle must, \ 
in turn, l,e givt! n t he I'fg ht.to "7~Cl't the 
no n-(!nfol'cC'a tJil iLy ~ the awul:j- unJclo 
conditions spcci tied in l\rliclc V of lile 
Convention. The uclc)'mination of the 
cnforcement of t.he ilward i~ a Inatt.e r 
not l>cforc us un this aPlJ(!al. 

The res training order of the Bankrllpt+ 
cy Court mllst he vacat d with I't..!spcct. to 
CopaJ lo allo\\' it to se<.-urc a judg'ment, 
130th thl! Supreme Court. in Schcrk v, 
Alberto-Culve r Co., SUJIr<I, antI t.hi ,!; (;ourt 
in 8 .;li!1'01l Dc dec,..;, SII/ml , haY,! !'tresscd 
the need fol' e ncouraging int.ernal iona.1 
arbit ration :lnd [or pu t ting' no roadblocks 
in ils way, 

Tt may, indced, sccm anomalous t.hat. a 
domestic c:onlr:lctillg- pUl'ly might have 
been rcsi l'ain<:d from pur~uillg' the arbi­
t.ration l'c mcd,\, upon the filing- of the 
petition herein, while a Japan • .:se con­
tracting part,\'. si l1l ilndy sit.uated, may 
proceed to a n arhill'atioll award, 

The 1'1~~:lJlt is not quilc as "lIlolnall)us as 
appears. howc\·cr. Fol' in :1 COllvef'~;C sit.­
uation an American comran,\/ Illig-In. pro­
('un: an ariJit. l'aJ award in 1.11<: United 
States ag'ainst a J;lp;LlH"~l! I'il'm in finan­
cial ll'l)ublc whose .T:III~ll,e~~u el'c di torS 

Rc('o~:mlion of l·ol· ... I ~n Arlj,I(l1raliuns, 8 1 I-Io.rv, 
LRl'V. Ili(H, 1I:0ti (I fiGS): i(csloltt:lllcnt 2d, 
Cunflict of 1 ~"1wS § !)~, Comment b (1971). 
Only 011(' ~tatc had .1 :-.t ~ttutc provldinj:: for tht: 
cnforcemcnL 01 rnn'l1-!n :l.rhitrfl l ;!w:u'ds, sce 
Domke. The L"lw ;:lnd Prac tlCt' or Commercial 
Arbitr:lti;:lIl 361 n, I (1 :J6~). and. curiously, lhe ,..-, 
f'e<.lttr:11 I\r:.:lI lration Act, thQugh it clllur;;tces 
rorC'il~n commerce. makes no !\rtwisinn (or Ihl! 
f'n(ol'C'cIHcnt o( lorelgll ~trhIlI'J: :lwul'ds umkr 
the Ac ( unless lhe parties, uy agr(,Pltll.·IIl. h:lvC 
spcc ificu a COll rt in whirh /til order cO l1fll·mlllg 
the a\\'Jlrd m3Y be made. Sce 9 U,S,C, § 9. 
That ic; now laq.!('ly coV\'rc>d by Sc>(' tions 203 
:and 207 of Tille fI , 
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mig-hl lIt! tinder a slay from a Japanese 

court. 

We arc !lol (.:ollccrllccI hell! with H case 
wh <..' r t! L1w .J:tJ)ancsc firm sl'cking- arhilra­
lion in .Japall is al:;o duin l-~ iiU :-: iTH'S!:; he re 
and is subjec t to all in 111 ' r ... omlll1 J"(.'­

strainl hy a United Sla ll's Bankruplt:y 
Court from Pl"u(:ccd ing- against it.::; con­
t.racting' party WhOSl' a sset.s arc under' 
t.he cxcillsi\'(~ jurisdit.:tion of t.he Federal 
BankruJlt(·y Cow,t.. That :-;iluation we 
leave fur a'lIoLlH ~r day. 

The order of the Dist.rict Court rcver~-

ing the order of t he Bankrupt.cy .1 uuge is 

\

'" affirmed. Appdke may seck confirma­
tion of it.~ arhill'al award by judgment in 
til e.: United StaLes Distr ict Cuurt under 9 

\ 

U.S.C. § 207, anu, if su("\.'cs$[ul , may 
t h .. ' rc:lftcr fil e a proof of cl aim in the 
Chapter XI {lI"f"Icccding based up!)n the 
judgment s( , obtained. 

Rogor H. III '.SON, P la.intiff.Appe lla nt, 

v. 

OWENS-ILLINOIS. INC .. 
Dcfcnd';-:'llt-Ap!>('H ~"(.'. 

No. 74-1770. 

United States Court of Appeals, 
Sixth Circu it. . 

June 10, 1975. 

Act.ion was brOul;;ht by rormer em­
ployee ag-ain'> l fornH .. :r employer LInder 
federal statute gT:lnting all persons t.he 
same right.s as arc cnjo~lcu hy white cit.i­
zens :11!:.tinst. forme'\" empluyer f Ol' dam­
ages all alle~cd di::-c.rill1inat.oI"Y employ­
ment practices. The U niteu St.ates Di:;;­
trict Court for Lhe Southern District oC 
Ohio, E ' lstenl Divis ion. Cad B. Ilubin, J .. 
entered judh"ll1cnt in r~lvor of the de­
fendant and the plaintiff ..lppealetl. The 
Court o r ApJl(·._t1s, Eng-el. Cirt:uit .Judg-e . 
held t.hat Lhe Illost ;'lnal()~oug caliSe of 
action under Lhe Ohio law was an action 

upf)n liability created ".v :>.l.aLu1.e [or 
which the fH .. :riod of limil.ations was six 
y<:ar.; rather than the Ohio ( ~i vil Rig-hL<; 
Act for which then! was a one-year ~tat­

ute of JimitaLion~, 
lkversc( l. 

] . I.im itation of Actions ~:H(l ) 

Wher'e formcr employee Ilrollght ac­
tion in federal cou rL ill Ohio ag~inst for­
mer employer ~lighLly more than two 
years after alleged discriminat.ory con­
duct under federal sL'lt.ut.e granting all 
persons Lhe same righL'I ns are enjoyed 
by while citizens, the O1o:-;t analogous 
cause of act.ion was the Oh io six-year' 
sta.tute of limitat.ions for actions lJrought 
on action for liability created by statute 
1..0 which a six-yekr s tatlltc of limit.ations 
was applicable rat.her t.han Ohio Civil 
Rights J\CL dealing wit.h adminis1.I'ative 
complaints regarding digcriminutory con­
duct ami guv(>rne.;ti by one-yeaI' statute 
of limi tations. 42 U.S.C.A. § 1981; RG. 
Ohio §§ 2:;OG.07, 4112.05(ll). 

2. Civil Rights ~3S 
Former elTlployec's action against 

(or mer employer under fcJ cral statute 
granting all persons ~ame leg-al benefits 
as is enjoyed by wh ite.; citizens was not 
ban-ed by the failure of the former e m­
ployee t.o timely pursue rcmcdie~~ provid­
ed by the Equ:,,1 Employment Opportuni­
ty provi sions of the Civil RighLs Act. 42 
U.S.C.A. § 1981 ; Civil Rights Act of 
1964, § 706(0), 42 U.S.C.A. § ZJOOc- 5(f). 

\Villia r.l T. Johnson. Columbus, Ohio, 
for plaintiff-appclbnt. 

Lester S. Lush, Vorys , Sater, Seymoul' 
& Pease, Rob<.:l"t F. \VcaVCI", JI·., Colum­
bus , Ohio, for dcfendant-'lppellee. 

Before 
Juuges, 
Judge. 

MILLER and ENGEL. Circuit 
and CECIL. Senior CircuiL 

ENGEL. Circuit. Judge. 
In this appeal we arc called upon to 

decide the question of which Ohio s tat­
ute of limit.ations should he applied to a" 
act.ion brought under 42 U.S.C. § 19F 

\ 
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UNITED STA'fES COUR.T OF APPEALS 

FOR THE SECOND CrnCUIT 

I • 

No. 5GS- Septembe r T erm, 1974. 

(Argued January 30, 1975 Decided May 29, 1975.) 

Before 

Docket No. 74·2082 

I • 

FOTOCHROME, INC., 

Dcbtor-Appellanl, 
-ngainst-

COPAL COMPANY, Ln!lT'ED, 

Clai ilia nt-ApzJdlcc, 
I • I 

OAY>ES and GunFEIN, Circuit Judges , 
a~.d TENNEY, District Judge.' 

• I 

Appeal from an order of the District Cou rt for the 
Eastern District of New York, Jack B. Weinstein . .1 .. 
r cversing' an order of the Bankruptcy Court , The COllrt 
of Appcals, GUI'fein, Circuit Judge, held tha t where n 
foreign creditor files n claim in Cl1apter XI proceeding 
based on a foreign arbitral award rendcred in .Jnpnn in 
nn arbitration commenccd beforc the filing of the petition 
but complcter1 afte rwards, and whcre thc forci .~'11 creditor 
was not within the pcrsonal jurisdiction of thc Bankrnptc~· 

Comt for purposcs of a stay, that Conrt docs not havc 
thc powcr to rcconsidrr the mcrits of thc llnrlcrlyin;:- dis-

Of tho Southern District of New York. sitting by tlcsiG'nntion. 

3791 

r-

'I', -
1 

- - - - - ---& 

-- '- , 
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pute. Thc crcditor must sccure u judgment confll'lning 
thc award, hO\\,C\'cr, giving thc debtor ill possession the 
opporl lmit.y io conics! the award on gronnrls set nut in 
the Unitccl ::\:dioJ1S Convcntion on thc Uecog-nition an(l 
Ellf",.celllonl. "f 1<'orei3'n Arhitrnl Awnn18 and if "nccc~S ­
fnl, thc creditor may then file lhe judgment IlS 1)1'00f of 

claim. . 

Affirmed. 
• I 

RAYMOND F. GnEGOTIV, New York, N.Y_, fO l' 

Dcbto r-Appellant. 

DC(;ALU C A)[ rBELL BROWN, New York, N.Y. 
(Whitman & Hansom, and William M. 
Kahn, and Gillal'd S. Glover, New York, 
N .Y ., of counsc]), for Claimant-AppeLlce. 

C I 

(ll ;nnlIN, Circni,t J'Udg~: 

' l'hn pa rtic~ to this appe:d present somc int.c rc~tillg' C]u c~­
l ions concerning the impart or thc United Nnt.ions Co nvcn­
lion on the Hecop;nition anrl Bnrorccmont of ji'orcig'n A rhi-
11' :<1 ",,·;trd, ("Iho Convention")' upon lhc provisions of 
tlw I\ankruptey Acl;. W e filld that t.herc is no ronflid be­
tweun the Convention and the Art. on the facts of th is case. 
\Yc accordingly affirm the order of .Judge WeiHsteill, 377 
r. Supp. 2G (KD.N.Y. 19(4), which held that n Bankruptcy 
C0 t1 l't (loes not: have the power in a Chapter XI arrange­
ment to rcliliga\'e tlw merit8 of a cont ract c1ispute which 
I, os heen rrsolved by binding arhitrntion ill n foreign 
forllm. ('o mmencrcl hefore the tilin ,; of the Choptcr Xl pet.i­
lion :md cOllchulr.d t,hereafter by an ol'hitl'al award in the 

furcip;n country . 

1 ~l U.S.T . ~517, T.I.A.S. 6007, 330 U.N.T.S. 38 (D.c. 20, 1070) ; 
implemented by 17 U.S.C. ~ 201 et seq. 
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Fotochromc, Inc. ("Fotoclu'ome"), a Delaware corpora. 

tion "'itll officcs ill thc Eastcl'll District of Kcw York, and 

Copal Company, Ltc]. ("Copal"), a JapaJ10S0 corpo ra tio n, 

neithcr prcsent nor doing busincss in the Uuited Stotc .• , 

en tered into a contract in 19G6 under which Uopnl woulll 

manufacturc cameras in Japan according' to srecification~ 
provided by FotochrOIl1C, and l~otochrome would purcha~c 
the camcras for distribution in the United States. A elis ­
putc arose in which each party chargcd thc othcr wilh 
failmc to ahide by thc terms of the cO lllrad. Copal 
cla imcd dalllng-es of $G:31,fiOl fo,' l"otocJ'rolffe's hrcach or 
conditio ns in the contrad alll~ its failurc lo pay I'ur d," 
Evcred c:llncras; Foloclt rolllc c:iairn01] darn:lg'e, of if'H2S,:;S:3 
1'01' CQpa!', failure to mcet the deli"cry sC'hednlc :lllel for 
it.s manu facture of c]ercI·tive cameras. 

Thc partics h:lli flg-recl] in Iheir l'ollll'l1ct thaI. final s"llil" 
ment of flny cii sp llll's fl rising- out of lhe con lrat't would hC' 
reacher] hy :;rb ilrat ion in l'ok),o, Japun . In 1% 7, Co p:l1 

filed a petition for nrbitration with the .Ja pan COlllff10rcial 
Arbitration Assoc inlion (".JCAA" ); Folochrolllc filel] " 
forma l a nswe r on ,Tuly :31, 1%7. 'rhc lir'st of sevclli'0r'n 
arbib'''] sessions was held by thc .TO.'\.A on December 2t, 
19G7. Folochromc pnrtie'ipalN] \l'ith .J~pallesn c'ol1nsl'l in 

all sess ion s ex~rJlt the Ja s t. CopaJ prc~ellte(l il's cI'ir]encI' 
in sixteen sel'" ion ,s OVCI' t llC course of twenly.five lI10nl iIs. 

At tire fourtecnlh session on Odober 1, 1960, ]Colo. 
(·hromc's cou lH:el asked to be allowcd to examine t\l'O wit. 
ncsses on his cli cn t's behalf. The trilJl11l:l1 scheduled ex . 
'"l1i ll :llions on Octoher ::n :"11] Noven,ber ;" hut the \l'it­
ne",es were llot produc e,]. Sessions \l'erc rC~I 'I, cr]ull.'<1 for 

Dcccmher '. and, hter, for .T~nuary 27, but on l':JCIr orca. 
sion, F'otoC'lll'omc faile-tl to product' il~ witll(l~!":('~: . 011.J:llJlI _ 

nry 27, 1970 Ilrr :U'hitrn!or s in formed F otoc!rrolllc 'g CO un. 
sel thnt if tho wil11c~ l'es c]i r] no t appeal' nt Ihe 111' xt se," ;ol1 , 
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thc orbitration might bc tcrminoted. Thc scsslon waH 

schedulcd for !lfarch 31. 

On :1Ilarch 26, 1970 Fotochromc filed a petition for an 
:1rrangcmrllt under Chaptcr XI of thc Bankrnpicy Act, 11 
U.S.C. ~~ 701 et seq., in the Em;tern Districi of New York . 
Hefr rec Shennan iVarner issueel an ordcr on )\.[arch 27 
continuing Fotochrome as debtor in possession and en­
joi.ning "all crediiors of the debtor . . . from commencing 
or continuing- any actions, suits, arbi.tmfi ons, or the en­
forcement of any claim in any Cour t against th is debtor . 
. . ." (Emphasis supplied.) The restraining order, in 
terms, applird only to creditors, not to the debtor in pos­
session. I n any e\-ent, Fotochrome did not seck ihe conrPs 
penniosion 1.0 continue to participate in the .TCAA arbi­
tration, nlthough it knew it, was scheduled to present its 
C:l"e in Tokyo fon r dars later. 

On ~ [a rrlt :n, at the .J01\/\ arbitral s('",ion, counsel 
for Fotocbrol\lc no t ifi ed ihe iribnllnl tha t the pctition 
ha,l h l'llll f,h'd in I.hc 1Tniieil States District Conrt anel 
I hal. I he stuy hail issnceJ. H e did not pn'sen l thc two 
wi t 111,,,,,,,'5 :1" scheclnJrd. On 1\ Jlril ~ , Foiochromc's coun­
s(' 1 il1rnrnll'd the .rOAi\ ihai he had bern riischarp;eel by 
hi" d iellL On A prjl !J, ihe ,rCAt.. panel convcned to eon­
sider (he dfcct of Fotoclll'ome's wil.hdrnwa\ and the 
sb)' orrIer of the Uni ted Slatcs Distri ct. Court. Copa! 
lI1',');p.rl tile trillunal to proceed. On .July 2, the tribunal 
decided tha t the banl{ruptcy cour t's stay was not effec­
live with respect to it, and ordered thc sessions term..i­
nnted. 

On September 18, the arbiiral panel issued an award 
in f<l \-or of Copal in the amount of $62·~,457.S0, plus in­
terest from January 1, 19G7. 'rhe t ri bnnal resolved hoth 
Copal's clDim and Fotocliromc's countcrclnim, which it 
ctismissed, considering' evidcncc supplierl hy both par ties; 
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it was unable, of course, to consider evidence that might 
have been supplied by the two witnesse~ I.'otochrome 
had intended to present. 

On October 21, Copal flied the arbitral awur,l with the 
Tokyo District Court. As of that tillie, under Article sao 
of the Japan Code of Civil Procedure, the award became 
in effcct a final and conclusive jG<lg-ment settlill!! the 
l'ights and obli~ations o'f the parlies in Japan. 

On Octoher 22, Copal filed II proof of daill1 in I"oto. 
(·h roIllC's b'lllkrllpt.cy proceed ill!!s in t.he allllJlmt of the 
nrhitl':\l award. i\pparenlly ill the h(,lid that tl,e l:ef . 
en'(", slay wOlild operate to hal' 11I'OCel'diligs 10 ('n[o['('c 
the .Japanese awarll in lhis coulltr)', Copal (lid not ~cck 
l'01,nrmalion of the ,Japanese jurlgnlel,l cit-he,' in thc Ncw 
York cOllrts nncle r the Act for the n.eeognitioll of Forei~1l 
!'or on c.'' .r lldp;lnents, CPLR ~~ 5:~01.OD, or ill a f('cleral 
c'(lIII'1 lInd!'r lhe Arbitration J\ d, !l U.S.C. § 0, or lhc 
Convention, 9 U.S.C. § 207. 

Fotochrome, as debto r in possession, challenged tho 
dailn ]lresented to the Bankruplcy Court, and re<tue~led 
a hea ring on the me"its of Copal's undcrl::inp; daim. 
Ucfcree Parcnte, after a preliminary hearing, held that 
the ,Tal'unese award could not be treated as a final judg­
ment in the hankruptcy procecdin~ and that the bank. 
ruptcy conrt would reconsider the merits of the unde r. 
lying tlispute. The Referee reasoned lhut uncler Section 
2n(15) of the Bankruptcy Act, 11 U.S.C. §lh(lG), the ro. 
straining oreler of March 27 "effectively il1'pO~cd [the 
Bankruptcy Court's] paramount uuthority ovor the eslutt' 
of the deblo r in possession ousting the jurisdiction of 
the Japan CAA." He ruled that the J npnnese nrbitl'ul 
award, obtained after the fllil:g of the petition fol' an 
arrang-cillent, without authority of the lJankruptcy Cou)'t, 
wn, not hinding- on the deb to)' in pDF.session an(l conlcl 
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he r coJll!ned for consideration on the llIerits in Lhe Chapter 

Xl proeeedin~ . 
.Tmlge 'Vein, t.ein reycrtied the Referee's order, holding 

that the r rstraining order of the Bnnkrnptcy Court had 
110 e:d'mterritorial cffcd as such, ,Japan not being within 
the te rri torial 1i mits subject to the j nri,cJ i ction of t.ho 
Ballln'nptr.y Comt, Section 2a of the llankruptcy Act, 
11 U.S.C. ~ 11 (a), a nel hecause Copal did not have the 
rc(,(ui,itc lllinimnm contacts with the United Stales to 
render it subject to the in pel'Sonam jurisdiction of the 
Ballkruptcy Court; that the award was a final judgment 
nnrler Jnpanese law; nnd ' that t.he provi,io!1s of the hi­
lateral t.reaty nn Friendship, C0mmerce a nd Navigation 
hct.wcrn the United Rtates and .Japan (the ".Japanese 
Treaty"), and the Con\'cntion entitled Copal to seck con­
flrnmtion of its nward as a judgment in the Unit.e(l States.' 

The Nrw York anr] federal statutcs and the Convention 
1'1'0\-i.1e for two sta~es: recogn il,ion of the award and its 
cnfol't'('mcn\. CPLR ~ 5303; 9 U.S.C. ~~ n, 13; C011\'cntio11, 
Art, HT. 'l'hr awnnl it'elf is illcho:tle until enrorcrc\ by 
jnrig-Illcn\. (Tlldcl' thc T''<'rl., 1':1 I Arhitrl1tioll A<:t, !l 11.S,C . 
. ~§ !) In 11. tl,n c"rllrc(,nI('nt of an I1rhitra [. ioll :l\l'arcl is su h­
:iect. til rrrt~in linlit0.d <icfrn,cs. That is t:rne, ns lI'ell, 'lllrlrl' 
til., Ncw YOl'k cr'LH. §~ ~:!o4, ,,:)0;', and 11,(, COII\'c"tioll, 
"\,.\. V. The Unit('d N:t!inn, Con\l('ntion ["rtl,,',· provides 
thnt rceog-lIiti() n nIHI enfo rcemcnt o[ all arhitral awarcllllf1Y 
he r e fused if tl.e rompetent authority in lhe country where 
rceognition and enforccment is sought finds lhat the recog-

~ 4 U.S.T. 201i3 , T.I.A.S. 28G3 (April 2, 1953 ). 

3 A~ JU 1l t::c Weillstein lIotrod, though the United Sf:lt.C8 ncecdo'\ to tho 
Con\'cniion nCtrr the rontr:lct in 511it W:1S .!Iil;ncd nl\d shor t.ly nftcr tho 
:\ward \l":l9 lIl!ldc. tho Convcution eontnins no prospC'cti\'o l::tngun.go and 
8holl1tl bo ::ap plied rctro:1ctivcly to existing a:rbiLmtion as:rccmcnt~ and 
:\\\':\rds. 377 F . Supp. at ~O, citing Quigley, Convention on Forei.r.n Arbi · 
tr::Ltion AW:l.rds, 58 A.B.A.J .. 821, 822 (1072) . 
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nitiOll or cllJ'orc0ment of the aware! is con tJ'~l'y to the )lublic 
rolicy of the Coulltry" Art, V, 2(h), 

'IVe 110te at thc outset that there is no refercnce to I)a nk­
ruptc)' in tho Convention , Nor is thcrc any refcrcnce to 
whether thc "public policy" of t.h c fOI'Ulll >;late to rcquire 
"qual trcutmeut of crcditors iu tue C il ~C of lJ.1ukrllJ1t~y is 
I he ki11d of "llllulic Ilolicy" that allow~ 1l01l-l'CCo,;-nition of 
forcign arhitral awards, "The lcgi~lati,'" 11istol'Y of the 
pl'ovision offers 110 cel'laill !;,uicleli ll os to ils eOllst rll cl ioll," 
See P arso1CS ({; lVl/illClI/ol'c Ouel'sea') Co" l llC, ", Sociele 

Gcnp.1'({1 de U[I/rills tl'ic lJu Pr/piPI' ( Nokia), GOS F,2,J illi9, 
D7il (2 Oir, 1.074) , 

Tllc pulJlic policy in fa,'01' of iutcl'Ilatiolla l [triJitrnti" 'j 
is strOllg, 8ell(;I'/, " , A Iberl o-ClIlvcl' Co" .. 17 U,S, ,iOG (107,1) ; 
[ sland T eni/ol'!! of CU " {It'1l0 ", <"olill'ol/ !Jet'ices, f llc .. ,J,~0 
F,~d 13]3 (!! Cil', J!l(3), C"I'/ , ael/ ir 'rI, 41 G U,S, ~)SG (Jon), 
_"Ind \\' n have I'('con tl), inrlic"tecl thai the "pnillie polir.!:" 
lim itation Oil lhe rOll\'Cllli on is to h" cOllstl'necl ";]rrllll'I,' 
In Iw "Jlfl1ioll 011 1," where 011[0:''' ''ll](,llt \\'olllcl "iolale lilt, 
J'{11'l1l1l ,'t:110', 1110,1' il''' ie lifo! illlls of 11I"","it," alld jllslir'(', 
11rrrsnn .... d', "·/'£llr'1J1r)1"r '. · ... ·,,/u·o . ;-)0:..; l",:.!d :It !l7.1. 

1\ ,~ ".'e , 111111 "ct', Ihis "1'1'0.;" (" " , be oI('I ' ideri lI'i 1111111 I Ih" 
IIceessi!:, of rl etermillill g' \\'hell.le r the [!""kJ-Ujltc:-,, Ad ill­
"ol ves a "p ll blic pol icy" \\'hiell is ('Olll rJry to enforc('mellt 
oJ' arui tra l 'J.\1'11rds unde r the Conven: iOll, 

Thc qucstions that a ri se On this <ll')leal a re: (1) h it fOr, 
eign arhitrJ I zlIl'a rd rendered aftcr Ihe Jil'illg of a Ch<lp tc r 
XI petition in the United States BnllkJ'uptcy Cou r t no\'o.r, 
theless a valid dete rminatioll on the merits? (2) If it is, 
",bat is tllC domestic "competcnt author ity" to cOll~ i der Ihc 
limited defenses against its enforcement, the Dist rict. Co"rt 
or the Bankruptcy Court? 

We llote at the outset tbat Judge Weinste in 's hold ing 
with regnrc! to tIl e BanIn-lIpiey Court 's lack of )1"1'''''1:1/ 
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jUl'isdiction oyer Copal is clearly corrcct and we affirm it 

wiLl,out further elabo ration, The Bankruptcy COllrt did 

lIot enjoy personal jui'isdict.ioll ovcr Copal until October 

~~, 1970 whell Copal's claim was tiled, for Cop::!l ,lid not 

have the "minimum contacts" with the United States reo 

quil'l'd 1Il1der l1u?lso'n y. Denckla, 357 U,S. ~33, 231 (19G8) . 

Therefo re, it.s slay did not opcrnt£' agaillst Copal. Sec 

R,estatl'lllcnt ~c1, Forcign Helations Law of the United 

Slates § 7 (1!JUG), 1\01' di d the stay operate against Foto· 
ch rom e, for it was direclcu only 10 credito rs, li'otoelll'ome 
11'11" ['n'<" l'ertainly wilh the p'-'nni~"ioll uf (he Bankrupl('y 
Cour!. whie-h it neVl'r soup;ht, to complete (he arbitration 
ill ,j"I'"'" '['Ill, sok (·ITed or Ill" stay fol' l:I,e Plll'pOSCS of' 
Il lis ('ase was to il1l1nce Copal 10 jile II, claim in bankrllpley 
based llircct.J)' on the arbit]'II] IIwal'd rather than to scek 
prior confirmatio n in lin American court of ;.;ellcral ,jur is. 
,lidioll , 'Ne llOld that it silO ultll10t hal'c pl'ocee(I(~(l in Ihnt 

11111l11lCl', 

There appear~ to ' be no speciflC statutory authority for 
a Bankruptcy Judge to stay a domestic arbitration pro· 
certling, although we ::u;sume, arguendo, that he may ilo so. 
Sec 11 U.S ,C, §~ 11u(15), 714; but see 1A Collier, On 
B:lllknlptcy IT 11,08 at l1+~·GO (14th cd. 19(4). nut sllch 
stay cannot be effective, in any event, without in 1lersolll1?'11, 

jUl'iS!lirtion over the credito r who has bcgun all action in 
:L foreign tribunal that is not within the jurisdiction of 
the United States , )fo r can it be arp:ued that the stay 
l1lns t have afJ'rc!ed Ihe arbitration because of the Bank· 
1"lptey Court's jurisdiction over the debtor's assets, Even 
\\'ilhin the tel'ritol'iul jurisdiction of the United States, the 
jurisdiction of the Ballhuptcy Conrt ove r matters affect· 
ing those assets i, 110t necessarily exc]l1si:rc. See Thompson 
I', Magl/olia Co ., 309 U.S. 478, 483 (1940); 3 Collier, supra, 
IT 57.15 [3,2) at 2GO. 

----- --""'-­. . . - . ... . , - ' 
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Neither the Convention nor the arbitration statntcs in­
tlic.1 tes \\'hat should be done ill the event of thc bankruptcy 
of one of the parties to an arbitration. Nor does the Hnllk­
ruptcy Act reveal how a Bankruptcy Judgc SllOlIld handl[' 
an arbitration :mard filed as proof of claim undrr Scction 
63a(5) of the Bankruptcy A ct, 11 U .S.C. § 103(a )(5). 
That section rcquires the Dunkruptcr Cour t to a ccept a s 
a final adjudication of u claim "pro\'able debt s rcdnced 
to jndgment after the filing of thr pctition :lnd bdor~ 
thc considcration of the bankrupt's :lppli cation for a dis­
chargc. ' ... " Hut I1n 1ll'bitrul award cnnno t ur c1)J[si <i['rc[1 
n "jndgmcnt" within the tCl'lllS of the Slllllllc, for fill' 
proccs, of p rocuring' a judgmcnt ha scd on an :1l'hill'a l 
1lw:ntl i nvo lv l' .~ fllc elltC proccss rig-h t In t:ol1l.rsl. IIIe I1I1':lI'Il 
0 11 the limitcd ~tatlllory 1\'I'01ll1c1s pr l'll1ilt ~(l. " ' ifllolll "ltc.11 
,1n opportun il.y to contcst conlinnalion, it is hard 10 sC[' 
h ow the :111'anl itsrlf clm be s nllici c' ul: for .1 pl'nllf of ('b iln 
in hanln-n]ll c,l'. Unlil its mcrg'rl' ill :1 judgmclII, \\'1' do not 
think it i, a provable debt undc l' Scction (j3 (a) (5 ) of II II' 
Rnnkrnptcy Act. 
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It is nevcr theless n. binding adjndicntion on the mcrit .• . 
IVe conclnde that a f oreign arbitral IlI1':1 rd r cndercr] aflcr 
the f1)ingo of a Chaptc r XI petition in !l. Unitcd tatcs 
Bankruptcy Conrt ill an nrbitraLion )lrocrcclill,!t comIllCll('l'<l 
prior 10 such liling is a valid dctc rminatioll 011 thc Illf'!'i l~ 
and is ull!'C\'i cwablc hy the R:lllk!'llptC.I' COll!'t. 

A procc r ding- looking to all nltimate distrihntion of as ­
sets, or, I1'C presnmc, nn arrnngcmcllt vf the dchtor unclc!' 
Chapter XI as wcll, has n twofold ~spcct, [IS .Tnsl:icc 
Brmldcis Il otc(l in Riehle v. Mor.qoiics, 279 U.~. 218, 2:!.1.:!;; 
(1929)-,,) dis tribution of the propcrly and h) (lctr n ninn_ 
tion of thc :>monnt of indebtednc~~ to p,1rticubr (' rccli t01'" 
The lnt-ter fnnction "is st rictly n procccding' ill l'crSOllrrlll." 

Ibid. Tn Riell/c . nn in personam ~nit against the dcblo!'. 
which hnd bee n commenccd before the I'cceivcrs hip, IV;] , 
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:lIlowed to continue to juugrnent in the sbte comt wi th· 
out the part:cipation of thC\ receiver, the urfanlt judgmrut 
bring ucceptcd as all adjudica tion of Lhe cx iEtence of Lhe 
imlchteu ll c,;s . The Supreme Court noted further: 

'''rh e establishnwnt of a claim con .~titnt i llg the basiij 
of thc right to pa r tir.ipate in the distribut ion of prop­
c rty ill tIlt! possession of olle court is often conclnsively 
eletermi ned by a judgment obtained in another cour t." 

279 U.S. at 225. 

'rhe analogy carries u s to t he point that a judgment 
obta in l'd a ftcl' a petition is filed and hefore discharge may 
in somo circulUstances be proved ns 11 claim against I.he 
estate uncleI' Section 63(a)(5) of the Bankruptcy Act even 
thon;:h the receiver or trustee (o r debtor in po"session) elid 
not participute in the suit r esulting in the judgment. The 
:lnnln!\')' \I'as ca ni ed forward Lo a Chapter X r eorganiza­
tion by Lhis COtHt in n oylc v. Ncmero v's 7\xcCI£lors, 22::1 
F.~c1 ~4- ( ~ Cil', In:,G) , wher e .Tne!p;o L eamon Halle! oh­
","'I'" d "nl lh nng'h I'he srcl.ion [§ 11 of Lhe Banhuptc,l' Act, 
11 I I.S.C. ~ ~nl gm'o Iho h:lld,rnpir,y ('on r l. ])o\l'e r hdorc 
:ul jndi rnlinn Lo enjoi n ;;n it.s, the pet ition rl iel no t stay 
1I"'nl nutolll:lI'i (:nl1~·." 223 F.2r1 :~t GG. In the cnse of 
Il1i s (,h:lpl('l' XI jlroc: rcllillg', the rI'S lllt is I! fortio r';" for 
ll1r dehtor in po~scssion 1I:,d netu:llly p:ll'tiripu l'eel in the 

.T :lp:l11eSr nrhitration, "'hich he~an hefore I.he petition wns 

filed. 
The conclusion tha t wc must cnforce the award as a 

\'uli,1 dctcrm in:1 tioll on tllc merit s is mandatee! by the 
United 1\'ation5 Com'ention, which provides in Article III: 

"Each Cont rnctiuA' State shall recognize arbitral awards 
ns binding; amI enf orce th em in !lccol'dance with the 
rul es of procedure of ,the territory whe re the award 
is r cliNl npon, llncler t hc cond itions In iel clown in the 
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follo\\"in;1" ;!rtidcs. There ~ h311 not be illl [Jo~cd sub. 
s la ntinlly more OItCrOllS c')ll(litions or higllcr fees or 
r.h~l"I'cS on [he rccogllilioll or enforcelllcnt of arbitral 
awards to ",hicll Ih is COI1\'cnlion npplic:; thnn nrc im. 
pa.c,l nn I.he n 'COg"llilioll or ('nfnrcement of domcstic 
11.rbitral (HI'arch" 21 u.s.'r. 2:'17, ~j10, 'l'.I.A.K GODT 
nt ~, 330 U.~.T.S . C:S, ·lD (LDiO). 

Undo>' this Ariide, e'1u~l tre;!~m ent of" forc iQ'n awn rds is 
thc minimum r equircd of 11. Contracting Statc. Foreign 
all'a"ds ;!rc yulncrn blc to nltack only on the groullds cx­
prcssed in othcr arli cles of the ('o:\I'cnlion, particulnrly 
Arti cle V. Sec a U.S.C. ~ 207; Qnip:lc~-, Accc~~ioll by lhc 
Uuitcd Stntc~ 10 the Ultil cr! Nati ons COl1\'enl.ioll on thc 
Recog·nil.ion and Enforccll)ent of Foreign Arbitral Awards, 
70 Yale L . .T. 1049, 1065-66 (1%1).< 

Undcr thc ('olll' clI tion it scems cjnitc Ie;!r Ubt cnfon'c­
mcnt Il);!y he rcfnsed at thc insi:lI1 er of the losing Jl~rty 
ol1ly on proof of specifier! condition ', one of which is 

... The Jnp:'In{':'"c Trc:\!y, il &cl1 C' r:1 1 trc:l ty. iN n01 f']uitc ns ~p('cilic in its 
t\rbitr.oti nll cI:lIIl<!C :1 '1 Iho Com'Plltion, Arti('lll JY, 2 pro \'irl('lI: 

"t\wnrcb clu ly "('nelc r(, lj PUTSUrlu t 10 :1 11 ,1' , . , ('ontrndl'l fpro, 

"hlill(! for :1rhitr:ltioll oC rli:- J,ult'''L wlddl nl'(' ti 11 :1 I :'111.\ I'lIrllrl'c'nhlo 
IInr1(1 r the I:\\n'l or Iho ]1\:1('0 whero rC"ullrr"rl, "lI nl1 lin ,lor lnrd 1' 011, 
c.lll~i\'c in <",forrrltlent p roerC'dinr.s l'rn llchl lJdnro tho ('ourLot or 
romprlcnL jllri'4!lirLioll of eitllrr Pnrl.j' . ntH! ,,!I:d! he cnt,ill"fl 10 hc 
rkd:II 'crl cu(orcc:ddc hy sllI'li cou tl ll. cXl'l'pl WIlNe ( 0111111 rn1lll':\I'Y to 
puhlic polir:;"." 4. U.S.T. : OG:J at :06.1,1, T.T.A.S. ::!Sr.3 :I t i . 

To th" extent th:'lt tll('re m:ty he a con flict lJct\\'cen the Trrat:r nlld 
tho Cclltl'clltinn, we thinlc thnt where both J1nrti c~ to :l hilntC'rnl trC':1t,l'. 
.7.o.p:1II and the Unit,ed State!, later hncomo !oli~n:lto ri c!l to :'I tnuJiinntiol1nl 
convont ion rO\'c r ill,!! the ~:'tmc 1! lI uj C(' llll:'ltt('r , the CClI\ \'Cfl I inn i:J jnlPlIliL'd 
t·o conl.rn!. \Ve I'oar h thi s rone!U!<i oll rlC" c;rit c tliC" s,'\Vin~ rl:l llllr. prrM'n'illg' 
tho \·:l!idit~· of hil:1tr.r:'li :'Iljrecmcnts hctwcrn tho rC'llt r,1ctin,g- s lnlC"!<I. Con­
" co lion, Artirle vrr. 'Th,. :l.Ilhc:<ion of :'IltlliHon:l.i !'lir.II:1.tnri,')C r10l':oI nnt, 
nfTec t the cirCl1l11st:l1lCO that c~rh ~iJ!n :'l to ry . hOl11111 hy hilnlcr:1 1 :I.cr('r. 
meot, is rnorlifyinJ:: its r:t rlicr cn~.ogcrnent vill,n,' \'i" the othC"r, hut nnl~' 
to the extC'nt neecs'-:'Irj;. Furthermorr, inasmuch :'I!i ho th :'I r,:rcetncnh fur. 

th('r th" Mille purpo"c. Lllc olle lcnd inq- to f l1 rt!1cr t.hnt purpose 1lI01!t 
f orcC' flllly, the Crm"ention, should ' he t;i\'C"n en-cct. 

3801 

. ; ... ~ ~.,~: .. -. ......... .'-- -... .. -,..:.,,:~ .. ;"' .. ~ .... -... ,,: .... '- , .. . .. ,' .. ' ~'. " ' ;;. ' , J"' ~",.,. • 

r 

 
United States 
Page 30 of 51

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



' , . 

p 

p 

, •• pa 

. "," 

- ) _ . .. 

.. :: 

... 
-, 

p 

lilat "ltllte party :lgnins t whom tlte award is invoked was 
nol ~i\'rn propcr notice of the appointmcllt of (he arbi­
l ralor or of the arbitrntion proceedings or ·11.'a .~ othenvisr 
III/ouic /0 present his case." (Emphasis added.) Art.. V. 

1 (h). 
'ehc ,c provisions of the Convention are mmlc effective 

h~' the "tnlute which impleml'nts the Convention. 9 U.S.C. 
~ 207 provides in part: "~'hc court sholl ('on firm the award 
nnless it finds one of the grounds for refusal or dcferral 
of n·cop:nition or cnfon'clDent of the a\\'al'll speci fied in 

the :;;:titl Convention." , 
J\ t Ihi~ point we ll1ust, however, reco~ni7.e another diffi­

t'\llt ~·. ,\Tc 1I:\I'e r ccently helcl that if the arbitral award 
acluully resu lts in a jll(lp;nlCnt in thc fore i~n countr y, it 
In av 11' en forced as a forcip;n money jmll!;ment in the 
Sl"le of Xcw York, rel!al'(lle~. of the limitinp; provisions 
Ill' the ('onvcnlion and ~llb.iect only to lhe n011-enfo rc('­
In('nt provisiuns of Article ri:l of UIC Ncw York C.p .L.n . 
[ " Ialld Terri/ory of Cu raca.o 1'. Solit"on Devices, lIIC., 

SII I'm. 
This raISes tbe C)\1cs tion whethcr the Ja11ancse arbitra­

tiOlI award bus, ipsQ factQ , the stntus of t\ judgment, in 
which eyent argumcnts against enforcement would bc lim­
itcu to lllosc pro\·jdet! in Article 53 of thc C.P.L.n. if 
cufo rcemcllt is ~ougl1t in the stnte COlll'ts of New York. 
If it is not c<]llil'[llent to a judgment, enforccment is gov­
crncd by tbe provisions of thc COllvention . 

It is l rue that, in litcral terms, as Judge Weinstein 
llolccI, J\ rlicle 800 of thc Japnne~e Code of Civil Procc­
(Iurc pro\,idc5 : "An [nrbitrnll awonl sllan have thc same 
effect as n judp;ment which is final Rnd conclusive between 
lllC parties." The Judge stated that the Japanese award 
11I<Iy IJc recog-llj"cd pnrsnant lo Nc)v York's statute on 
rccognition 0f ['or ci~'n COHllt r)' money judgments, C.P.To.u,. 
~~ G301-5:l00 (1070), cibug the 80lit"'on casc, bu t also 
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noted the prOI'ISlon for 1'emol'al from sta te to fedcr:11 
court in Aclioll~ 1'elntillg (0 tbe COllventioll. [) U,S.c:, ~ 20;;, 
He earcfully refrained frOIlJ a definitive choice hCbrccn 
state and feder.1 1 Courts, declarillg that "Copal is 1l0\\' 
fl'ce to seck recognition of its award ns an American 
jurlgment, Fotochrome may prove grounds for nOll, 
recognition." "Te think tbat ,Judge ''''einsteiu was rig;,t 
in concluding that the J!tpaJIese arbitrAl award may not 
itself be treated as a foreign money .indg-mcllt. 

Under the Convention, enforcement of An arbitral .1
w

arcl 
may be refused at the instance of the lOsing lJart~. on 
proof of specified conditions. Art. VI, l(b), 1'here i~, in 
addilion, a requircment iu Article III of the Com'cntion, 
as we 11a l' e seen, that each coutrnctiug state shall enforcc 
nrbitral awards ill aeeordancc "'ith the rules of p

r
oec(1ure 

of the territory wberc the award is relied upon, Sincc 
under our proccdure the losing part~' m.1Y objcct 10 COlI. 
firmation on limiled grounds (hat arc ~PCCinN1 ill Ihc 
Conl'clltion, \\'e cnnllol: I.reat lOe .Tapane~c arhitral a 1\';) 1'(1 
as c'llliv:llenl: 1'0 a fin:ll jndgmCllt bal'1'ing sllch rceOllr,(, 
hy II,c losill~' 1':11'1,)' whcn cnforcement is ~ongllt. IFc llecd 
liot rcly on theories of tel'ril,orin l .iuriM1icti01l to rnnclnrlc 
I hA I, .1 fOl'cif,;l1 il IVn 1'(1 ('il1l ncvcr he scl [.exrc11ling ill I lie 
[01'11111 sla[0 bill: Hll1st be Iner~'e<1 in 11 locnl jnr1,!\'l IWl1l 1.1) 
be clTcctivc :is a lnaller of domcstic law, Scc LOI'C11l.f'l1. 
(:01l11110rcinl J.\ I'hitrntion-liJnforcCl1lcl1t of Foreign A

IV
al'<1" 

~5 fflle L,J . .10, .56 (1035), TJ1e Convcntion itsclf l1inkc~ 
.1 distillction betwcen recog'llition and cnforccment of :1n 
arbitral a 11',1 I'd, Anr1 Wh011 grounds are specified for non. 

en fore
e

111cnt', such a p r ovision necessarily implics II l'C11l' 
cd}' for it" a sse rtion. 

The aWlll'd, 011 this I1nalysis, is thcrefore not n judf,;mcnt 
undcl' Section 63(11)(5) of the Bankruptcy Act, 11 n.R,C:. 
§ 103.1(5), :H1d its filing as a proof of ClAim wns p

rO
m.1_ 

tUre, Oopal mllst scck a judgment based on tbe :tIl'Drrl in 
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" Ddrict Court of the Enited States Hnuer 9 U.S.C. 
'~207.' Fotoclnome must, in (urn, be givcn the rig'ht 10 
as~crt the nOll-enforceability of the award under condi­
tions "pecified in Al'ti cle V of tho Convention . The dele r ­
III ill ation of the enfo rcement of the award is a matte r not 
hcfore us on this appeal. 

~'IJe rcstraining' order of the Bankruptcy Comt must be 
yncnll,d with respect to Copal to allow it to secure a juug­
Ilion!. Botll thc Supreme Court in 8cltcrk v. Albe,.to-Cltlver 
Co ., sttpra , nnd this court ill Solilroll D evices, sU1Jra, have 
,tressed thl' neell for cll(;ourn~'ing inlcmational a rhitra. 
tioll alld for pnitillg' 110 r oadblocks ill its way. 

1t 111ay, illlleetl, .eel!l anomalous that n domestic con­
lraclill),r pa rty might have been reslrained fl'om pmsuing 
Ihe nrbitratiull rClllcdy upon tbe liling of the petition 
Ileroin, while it .)npunese eontraclinf!' part)', similarly situ­
ated, 1Iiay proceeu 10 'Ill it riJilr"tioll a ward. 

'L'he result is nol I]uite as anomalous liS appears, how­
ever, I~or in a COllVen;p. situat ion an American company 
Inig-hl procure all arbitral award in the United States 

J Th~ qllestion whether fOl'cig'n arLitrnl Imard~ will ho cn fol'cc ulJlo iLl 
t.he United Sbtcs ('ourb II!I!! hecome a suhject of only histodcal intcrC3t 
:10 £:Ir not nafionals oC l'ollnlric.~ ~il;u:ltory to Ihe Conn'n tion ora COll. 
('crnC"t1 , for!) U.S.C. ~ 207 ,(!'ivcs fcclcml jlLt'iSllidioll for th e ol1for~cmcll t 
of 51'l'll :'l\\":ll'd!'=, iml'l(,tUcntin~ the COIn'('ulton. 

ncrorc the COIl\'l'nlioll, :l1thol!;!h :'lIl :\1'1Iitr:11 nw:m.I rcntlcrcrl in :lnathe!' 
qtat(" of the Union wns cllt it lcd to full f:lith :lnll eTc-dil, F(lu.ntl~roy v. 
blln, 210 U.S. 230 (JDOSL thnt 011\-iol1.51y ~lid not, in terms, "rply to 
!"twIII'dOl II1:l.Itc in forci!!!! coulItl'i(l.s. Sec t!'C'IICI':tlly, Von 1!chrcn :lnt! 1'r:lut. 
Ill:ln , l~ c eocnitio n of Foreigll Adjn~IiC':ltiollg, 81 Han', T.J, Rcv, lG01. 
lGOO (1%8); Rcstntemcut 211. Confl ict of r..1WN ~ 9S. Comment b (1071) , 

1\0 st:Jtc had n !it:llllfc t ,ro\'ill;u!: for the cnfol'('C'llu'nt of fOI'('i~n :tr lJitrnl 
:\w:\nb, st"c Domlt(', Enfon'C'nlc-nt or Foreign Al'bitr:tl Awards in tho 
'['n i tt'l] Stnt('!'l, 13 Arb, J. ( X,S,) 91, 9:? (19.38), nnll , curiollo;ly, the 
Pcch'r!).1 ,0\ I'hitr:ltiolt A l: t, thou::!h it ('mbrn('cs rorcibn COtnmcreo. m:L1t{,!I 

no Pl'o\'i!:;ion for tho cnfor{'cmcnt or fOT('i;!,JI nrl,itl'nl n\\,nrd, uud(.' r the 
A('t \1l11r' ! ~ the pndi(,ll, b~' nS:;T(,(,nlCnt, 11:'1.\:c ,;p('('i!iC'!1 :l court ill which nn 
orde r ('onfi t'm in!! the :tw:nJ lI1:ly he m:lIic, Sec 9 U,S,C, ~ 9, Th:tt is now 
inT:.:-ciy cO \'N('d by Scctiun ,'! 20:1 nnu ~ 0 7 or Tille D, 

........ ,', ' 

, ' . ~ ~ .. -
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a!::'~1inst a ,Japan~tic linn in finDnc iul trouble wbose Jall;ln c~r 
credito rs might be Ullde r a ~l:ty from a ,Japanese cou rt. 

'Ve are not ('ollce rn cd here wilh u case where Ihc 
Jap:.nlc~e firm seeking arbitration in ,Japan is al tio rloing 
bus iness here and is subject to an ill I'(!I'SOll OIn restraint 
by a United Stales Bankr1lptcy Court from proccerling' 
DFaillst i l. conlractillg parly whose assels are under lh e 
exclusi vo j1l risdictiol1 of lhe .F edera I Ball kruJllc,V COll d . 
That si tuatiOll we Ica\'e for ano ther day. 

Tho order of lhe Distr ict Cou rt re\'C rsin.; the o 1'(le I' of 
the Dankrull te,V J'ud~e is affi rmcd . Appellee may seck CO ll­

firmal'ion of its arbitral award by jUdgmcn t in thc Un ited 
States Di s trict Court under 9 U.S.C. ~ !l07, Dnd, if success­
ful, Ill,')' Ihcrc:tfter iile a proof of claim ill the C1l:lp[c r XI 
proceeding based upon the judgmenl so obta ined . 
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Thus, Fotochrome, as a debtor in possession, had the normal 

" choices of a trustee in bankruptcy with respect to the continu-

,; ~ :J'; \ ation of its pending action . It could have intervened and assumed 
" , .. 

';:' I 

"..:- .. :,~ 
• ,.j(; , " 

: , ... ' 
" . ;. .' . ... \' 

': < .... 

· i 

.. the continued prosecution of the action as debtor in possession 

or declined to t ake over. p r osecution because of the likelihood 

" of involving the estate in fruitless litigation . 4A Collier on .; . · ~.'" ,~ ~. '. \ 
.'," . ~ Bankruptcy , §70 at 384, 385 (14th ed . 1974) ; Meyer v . Fleming , 327 
· ... ;;- . 

; , '. ,'':U .S: 1 6[" (1946) ; Paradise v . Vogtlandische Maschinen- Fabrik , 
' . 
. 99 F. 2d 53 (3rd Cir . 1938) . Fo tochrome, as debtor i n 

• t. , 
" possession,when info r med that the JCAA was going to continue the 

;.0' arbitration withou1: it, chos e the latter alternative . !<'otochrome . .. 
::t' : 

thereby failed to take the necessa ry and available action to 

continue the prosecution of i ts claim against Copa l . 
" '" 

, Clearly Fotochrome's failure to advance its position 

before t he JCAA was wilful and not mandated by the Bankruptcy 

Act. Accordingly, Fotochrome ' s refusal to utilize t he four 

separate opportunit i es to pr esent i ts case before the JCAA and 

J •• 
Fotochrome ' s refusal to continue to participate in the arbit ra -

· -.. 
'. . tion proceedings once it fil ed a petition for arrangement does 

:~ .. ,,' '. not s upport the proposition t hat the JCAA or Copal prohibited 
.... . 

Fotochrome from peing present at each and every stage of the 

arbitration proceeding . 

~..... , 
· "''''. Both New York Law and Federal 
.;':;! ' ., .' Law Require Recognition of 

Foreign Judgments Even if 
Obtained Upon Default 

. .,"t ... " 

· . .. 
". " · .. The facts of the instant case demonstrate that the 

- 24-
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arbitral jud@nent of the JCf..A ";as :'1Ot tanta.'llolillt to a d.efault 

judgment; hovlever, even if the arbitral judt:;ment is so charac ­

terized both New York lal'l and Federal law require that it be 

enfor ced by t he courts,of the United States , This rule was 

enunciated by the Supreme Court in the 1'0<2 8 co.se of Riehle v . 

Margolies , supra, wherein the Court stated at 225 : 

A Judgment of a court having juris ­
diction of the parties and of the subject 
matter operates as r es judicata, in the 
absence of fraud or colluSion , even if 
obtained upon a default . 

Both N=w York law, pursuant to the New York Uniform 

Foreign Country Money Judgments Recognition Act, N. Y. Civ . Prac . 

Law §§5301;G9 (McKinney 1070 ), and Federal Law, pursuant to the 

Uni~ed Nations Convention, re~uire recognition of foreign 

arbitral judgments which r esult fran proceedings in which the 

American party default s . New Central Jute ~1ills Co . v. City 

Trade & Industries , Ltd . 65 !-1isc . 2d. 653 (Sup . Ct . , N. Y. Co . 1971), 

. Island Te~ritory of Curacao v . Solitron Devices Inc ., 356 F. 

Supp. 1 (S.D. N.Y. 1973) 

" In Island Territory of Curacao, an American semicon-

- ductor manufacturer, Solitron, entered into a contract ~ith ' 

the Island Territory of Curacao, the terms of which required , 

inte r alia, the arbitration of any and all disputes befor e 
• 

an arbitration tribuna.l in Curacao . In order to facilitate 

arbitration, Solitron appointed local counsel as its agent 

for the receipt of process. Subsequently, a dispute arose 

between the parties and a demand for arbitration was 

served upon Solitron . Solj,tron, much like Fotochrome 

- 2<; -
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, herein, discharged its local co~~scl and refused to participate 

pr oceedLTJ.Gs . Neverthe less , the a r bitration 

with the arbitration and granted an award 

in favor of Curacao • . 

Pursuant to the provisions of the United Nations 

Convention, Curacao commenced enforcement pr oceedings in the 

United States. Sol itron opposed enforcement of the award and , 

' as Fotochrome herein, asse r ted that the nature of the proceed-

ing was such as to constitute a denial of due pr ocess . The 

Distric t Court rejected Sol itron's argument and stated a t 13 : 

, Where a party is sued in a foreign country 
upon a contract made there, he i s subject to the 
procedur e of the court in which the action is 
pending , and must resort to it for the purpose 
of his defense, if he has any, and any error 
committed must be r eviewed 0r corrected in th'2 
u sual way . So long as he has the benefit of 
such rules and regulations as have been adopted 
or a r e in use fo r the ordinar y administration 
of justice among the citizens or subjects of 
the country , he cannot complain, ~TJ.d jus tice 
is n ot denied to him . The presumption is that 
the rights and liability of the defendant have 
been determined according to the la,,, and pro­
cedure of the country where the judl!lllent vias 
ren~e red . Dunstan v . Higgins, 138 N. Y. 70 (1893) 

Fotochrome could have commenced a procedur e to cancel 

the arbitral judgment of the JCAA in the courts of Japan . The 

Japan Code of Civil Procedur e §801 (ltCCpIt) enumerates specific 

grounds upon which a party may apply to a Japanese court for cancel· 

lation of an arbitrat i on awar d . In addition to the traditional gro -

unds for cancelling an awar d such as fraud , bias and corruption, t hE 

-26 - • 
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' " , , 

.-'. " .f., 
.~ ~": j ':, 
: .. ~ :.1 " 

" " , 
party can prove t ha t he was not given an opportunity to be 

examined in the a rbi tJ;:a t ion proceeding. Art.icle 801 (4 ) ' of .~ . 

Japan Code of Civil Procedure . 

If Fotochrome seri ous l y believed that i t wa s deni ed 

the opportunity to pre s ent its case before the JCAA, i t could 

have made an application,predicated upon its due process 

argument, to t he Japanese Distric t Court for cancellation of 

the arbitral judgment. The failure of Fotochrome to util i z e 

the ava i lable Japanese p rocedure*~ pre cl udes it from rais i ng 

a due pros;ess argument i n thi s Court , . Cf. Cook Indus tries . Inc . v . 

C. , Itoh & Co . (America) Inc ., 449 F . 2d 106 (2d Cir . 1971) . 

As state d by the Cou r t in Is land Te rritory of Curacao: 

"Solitron [like Fotochrome here i n] had an opportuni ty 

to urge this point befo r e the arbitrators or in the cou r ts 

of Curacao but el ec t e d to fo r ego the oppo r tunity . This Court 

may not now correc t t he alleged error." Island Territ ory of 

Curacao ~. Solitron De vi ce s Inc . , supra , at 13 . 

In New Central Jute Mills o . v . City Tr ade & I ndustries , 

Ltd., supra, t he defendant fail ed to parti cipate in t wo a r bi t ration 

proceedings be f o r e an Indi an arbitration panel which we r e com­

menced by the pl a i ntiff pursuant to the t e rms of the partie s t 

contract. Subs equent to the awards but prior to thei r reduction 

** Moreove r, J apan has a comprehensive insolvency la w whi ch is in 
many r espec ts similar to t ha t of the United Stat~s . The Jap­
anese law p r ovides for bankruptcy , reorgani zation, and compo­
sitions and is availab l e on an equal basis to domestic and 
foreign corporations. Fotochrome coul d have sought the pro­
tection of thi s l aw for its Japanese property . Bankrup tcy Law 
(or Japan) (Law No . 71 , 1922, as amended by Law No . 100 , 1971 ) 

_ ?7_ 

 
United States 
Page 38 of 51

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



, . 

J
, , , 

t • .'~ 

~" to judgment by the Hi gh Court of Calcutt:!. , the defendant com-
T .. < . 

. ' . ~ menced an account i ng ac t i on in t he Supr eme Court of the State 

.,. 

~,~::;::'ii,,\ ~t :~ of New. York. ; he Sup re me Cou ;-- t ordered arb i trat i on of the 

: :.:; .. ~ . , -:parties' di s pute but t he partie s stipulated to stay thi s order . 

/ :.;';',_ ,: {.~'. . Once the Indian awar ds were reduced to judgments , the 

; .: .. , .. ~l ' .. plaintiff commenced enforcement proceedings in New York . 
' -, .• ,' ; .: 
~,' , . .;. .. ii', Defendant opposed enforcement and a r gued that the parties ' 

..;.,r,_,.,. .~ ; .stipulation which had been ente r ed into I'lith respect to the 

." : ," i'; 
.J .. ~ . ~ ,. ' ~ ~ 

. "~"' ~ ., j 
Supreme Court action amounted to a stay of the Indian arbitra-

tion proceeding . Defendant a l so a r gued that it was not afforded , ' j 

(:f'.':. '11( adequa te 
u·~ 1 1., 

notice of the confirmation pr oceedings -/ 

and that there -

<;"..f' .. ' ~. ', l'.:: fore the 
- ~' . I "~ .... 

; it v~olated traditi onal no tion s of.due proce ss , 

award c ontravened the public polic y of the s tate, because 

: . ."\ .. $,' , Ii: 
~ ;" ~ . " 

~ ' ... ~ t . 

~~~ F 
\'" . -I'" • J J " i. t, . , . .. , 
'~~'I~' ~ '. 
, , ' . ~ 

.~: ~ .'.' f ', ~ 
"." ..:." .. \ 

" -_t', _. 
''''/ ," 
, , 

' .... ~. '~ ' ., 

~', ' 
., ... .. , .' .; .. 
; .'~; .. 

,, ' _J' J; • , . . . 

657: 

., . 

The Court r e j ected def endant ' s a r gument and s tated at 

Having been amply notified of the plaintiff ' s 
intention to p roceed \~ith the confirmation of the 
awards in India , defendant nOl~ can har d l y claim 
to have been defrauded or misled . Nothing in this 
r ecord indicates that the Indi~~ judgment obtained 
by the plaintiff is repugnant to the public policy 
of this State nor, more than ample notice having 
been acc.orded to defendant at all times , can it be 
claimed that the judgment r ende red was incompatible 
with our notion s of due pr ocess . 

Accordingl y , t he awar d of the JCAA does not violate 

the due process clause of the Fifth Amendment of the United 

States Constitution . 

,,0 
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~. t;' The Public Po' icy Of The 
. ". .';; United s tates ?"equJ.res 'l'he 

" '. .~; Recognition and Ent' orcemen'C 
\.: ~ :.' of Commerc J.a l Arbi tra tion 

• I!'" ' : ' Agreement s in International :.-. "" .:t Contracts . 
4 _ ~ ;\ll , 

" 'l~ j ,::~;~ :". Fotochrome has essentially asserted, for the first 
4'\ ... l!' ..... ~ · ) .. ... ,-:'- \ t:1me in this Court, that the a r bitration clause of the par ties I 

· ..• ;~' ~~ransnational cont r act violates the public policy of the United 
..; -;.' '... .' 

.) . ' .. ~ r-· ·/.Sta t e s • However, the public policy of the United States wi th 
" . .... ~ . 

. ; ~ ' /~respect to arbitration agreements s uch as that involved in the 
1' . ", 

; .. : ~ :(:.: instant case i s explicitly set forth in the !l.li ted States Ar bi-

.~"~if~::tratiOl} Act, 9 U. S . C. §§l et·seq .. (1947) which r eads, in 

~i~ f ~:~'~~ p~rtinent PM"t , as follows: 
· ' ' .. " .... . .. ' 

1 " .' • 
I lJ ; 'I'. • . 

-: " ~ ';.~. 
• lit' ,J' 

:' :l~~ ' ; ~ " 
: J' ",I , ; . ' 

", . ..,.. ~ , . 
~.> .. ' . '. 

• • 
.' 

.; ,, ":~ ~. 
~ .)4 t '. ! 
· 1 , ..... 

'" 1-. .. ~. 

~ ~ ':" ' 

, A written provision in any maritime trans -
action or a contract evidencing a transaction 
involving commerce to settle by arbitration a 
controversy thereafLer' cU'i~illg uu.t of such 
contract or transact ion , or the !'efusal t o per­
form the whole or any part thereof , or an agree ­
ment in writing to submit to a rbitration an ex­
isting c ontrove rsy arising out of such a contract, 
trans act ion, or refusal, shall be valid, irrevo­
cable, and enforceable, save upon such grounds 
as exist at law or in equity for the revocation 

" of any contract . Id . §2 . 

- }' ::..: . 
• ' . .! ":!' . 

I. ,. • • t" -. The ~merging public policy of the Uni ted States , as 
.~ ~r :' . ;;. t:~:. evidenced by two recent· Supreme Court cases , favors the enforce -

· ' ,;.. . ment of cpntractua l agreements for arbitration of international 
';'~ ,".~,~. 

'ft' ~ . t .,: . 

., d ' 
.. ~ 1. ... :- ., 
;.. " '. 

,_" 1J.. ""I " 
.4 · ,.''1·1 ... . 

r :,. 

disputes even at the expense of existing and apparently con-

f l icting domestic legislation. Scherk v . Alberto- Cul ve r Co ., 

42 U.S . L. Week 4911 (U . S . June 17 , 1974) ; Mis Bremen v . Zapata 

Off-Shore Co . , 407 U.S. 1 (1972) . 

- 29-
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IIi Sr.herk v. Alberto- Cu lver CC' . , supra, an American 

manufacturer and distributor of toiletries, entered into 

a contract for the purchase of the stock of three 

interrelated German and Liechtens tein businesses owned by 

Scherk together vIi th all rights he ld by these en te rprises 

to trademarks in cosmetic goods . The contract provided 

for the resolution of any and all disputes before the Inter-

national Chamber of Commerce in Paris, France and stipulated 

that the i nterpretation of the coetract should be governed 

by the law of Illinois . 

, 
;' Subsequent to the consummation of the partie s' 

contract, Alberto- Culver Co . ('Culver") discovered that the 

trademarks were subject to substantia l encumbranc es . Culver 

thereupon instituted suit in the Uni ted states District 

Court for the Northern District of Illinois . Culver con-

'tended that because S:±erk ' s fraudulent repre sentations con-

cerning the ' trademarks v"iolated § lO (b) of the Securities 

Exc hange Act of 1934 and Rule 10- b - 5 promulgated thereunder .; 
.~. 

the' arbitrati'on clause contained "Jithin the parties' inter­

national contract was unent"o.I"ceable under the h.olding of 'Wilko 

V. Swan 31j.6 U. S. 427 (1953 )*". The Distric t Court granted a 

preliminary order enjoining Scherk from proceeding with 

·Wilko v . Swan , s'ufa. held that an agreement . . 
t o arbitrate coul not preclude a buyer of a security 
from seeking a judicial remedy under the Securitie s Act 
of 1933, in view of the language of §l4 of the Securities 
Act of 1933. 

- 30-
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arbit ration ';.nd this orde r was affirmed by t he Uni ted State s 

Court , of Appeals for the Seventh Circu it. 484 F . 2d 611 

(7th Cir. 1973) 

The United State s Sup re me Court reversed th') 

judgment of the Court of Appeals and s tated : 

A contractual provision specifyi ng in 
advance the forum in which dispute s shall be 
litigated and the law to be applied is, there­
fore, an almost indispensable pre - condi t i on 
to achievement of t he orderliness and predic t ­
ability e ssentia l to any international busi­
ness transacti on . Furthe r more , ,uch a prov i ­
~ion obvia te s the danger that a dispu te unde r 

-" the agreement might be submitted to a forum 
hostile to the i ntere s t s of one of the partie s 
or unfamilia r wi th t he pr oblem a r ea involved . 

A parochial refusal by the courts of one 
country to enforce an international arb i tra­
tion agreement would not only frustrate these 
purposes, but would i nvite unseemly and mutually 
destructive jockeying by the parties to secure 
tactical li tigation advantages . (42 U. S . L Week at 4914) . 

In Mis Bremen v . Zapata e ff - Shore Company, supra, 

the Supreme Court held tha t a fo rum c lause i n an in ~e r­

national towage agreement. which stipulated that all dis ­

putes should be , resolved before the ,Hi gh Court of London. 

was controlling despite the fact that the Engl ish cour t s 

would enf orce an exculpatory clause which would not be applied 

by American admiralty courts . 

The Court s tated at 17 : 

This case , however, i nvo l ve s a freely negotiated 
internat i onal commerc ial transaction between a 

-31-
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German BJld an Amer1cEn co r po r ution for t ovTage 
of a ves ::;cl from the Gulf of 14exico to the 
Adriatic Sea . As noted, s election of a London 
forum \"as clear l y a r easonabl e effort to bring 
vital certainty to t his internationaJ. t r ans ­
action and to provide a n eutra l forum expe ri­
enced and capable in the resolution of admiralty 
litigation . Whateve r ' inconvenience' Zapata 
would suffe r by being fo r ced to litigate in 
the contr actual forum as it agr eed to do was 
clearly fo r eseeable at the time of cont r acting . 
In such c ircumstances it sh ould be incumbent 
on the pa r ty seeking to escape his contract to 
show that trial in the cont r actual forum will be 
so gr avely difficult and i nconvenient that he 
wil l fo r all practical pur poses be deprived of 
his day in cour t . Absent that, there i s no basis 
for concluding that it would be unfai r, unjust , 
or unreasonabl e to hold that party to h i s bar ­
g~. 

The instant case presents another s i tuation in which 

Conclusion 

For the r easons s tated he r ein, we r espectfully r equest 

that the de c i s ion of the United States Di st rict Court fo r the 
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Bankruptcy was correct in ruling that the merits of Copal's 

claim should be examined anew. 

/ 
;' 

POINT II 

The Treaties with Japan 
do not Prohibit the 
Bankruptcy Court from 
Denying Finality to the 

Arbitral Award 

The District Court held that the treaties with 

Japan required the Bankruptcy Court to grant the arbitral 

award the same finality as it had been allowed in the 

Japanese -courts (153a). The 1953 Treaty with Japan on 

Friendship, Conunerce and llavigation provides for the enforce-

ment of agreements to arbitrate. 

"Awards duly rendered pursuant to any such 
contracts, which are final and enforceable 
under- the laws of the place where rendered, 

.' shall be deemed conclusive in enforcement 
proceedings brought before the courts of 
competent jurisdiction of either Party, and 
shall be entitled to be declared enforceable 
by either such courts , except where found 
contrary to public policy." 

Treaty with Japan on Friendship, Commerce and Navigation, 

Art. IV, para. 2, 4 U.S.T. 2063 at 2068 

The United Nations Convention on the Recognition and 
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,;'r:~i l'':Enf~~ce~ent of Foreign Arbitral Awards, acceded to by the 
... 1,"; ~ '., - (I ' 

" ;;~~~';Uriit'~d States in 1970, contains a similar provision: 
": ,~~ .J- . 1 • • rr.. "!t ~ i'r"· '. · .• ~ 
},:,/-~'''{ '' \,t I \;, I 

.... , -;, r!. !. .. ! t' ~/.", • . 

'~\:~!"'::>' :,' "':'\ ' " "Each contracting State shall recognize 
'. ' r. ',." :,~,,,:; • ..r.i.: ' arbitral awards as binding and enforce 
1iI. ': '.;. " -, :: . them in accordance with the rules of 
..,:. .<\~' :' ·; ~;i.:1'- '-" procedure of the territory where the .... ;,;'!'. i:::,t>,-.::· . award is relied upon, under the conditions 

' ~!~" '-r :-' .... ::"'.. . laid down in the following articles. There 
' >,,<\ "" .. p " shall not be impos ed substantially more 

'\.4- 't.. ...... ~t ~. -.J. l .:' .. ~'- '.: '".<" .. ' onerous conditions or higher fees or charges 
'.;. '" ... on the recognition or enforcement of the 
.~.:.~ ;:-).' ~~"' ;;'i arbitral awards to which this Convention .;{ .. ~ r: ~;, ·,"i '. ap,plies than are imposed on the recognition 

'I .... - -( . >\lro!;.. -, ' "11 ;,4 !"" '" - .... , '.,..... -or enforcement of domestic arbitral awards." 

H~;:~ ::'~ ~~'i~~d Nations Convention on the Re~ognition and Enforcement 
..:!1 .• 7'i- ~ ... ' '. ~ 

~ .... ~ ,tt.; ,~ '!' ' 

' · >~ 'I';\ of.· r:oreign Arbitral Awards, Art. III, 21 U.S.T . 2517 at 2519. 
~.~:. ~':' J' '", 

~\ '1, ;' :: . The Convention, however, declares that recognition and 
..... f'r~" _~ . '!t- :~ , ,' . 

:j/, \ T,:.: e~forcement of the award may be refused. 
~. -~:,i: . ~., t"~ , , 
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•• ~ ""' ... ~ ~ oJ 

:.. ... ;": t-. ;.l .1 ... . ~ .r ' " 
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)., ..... : .... '," 'iv : ' 
,:,,'f" ~ t.:'" , .• 1\.'1: ,. . .., " ~- .:\ ',' . 
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. ~~.'~1~" ,~." . ; i:. . . 
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, rt"~.I' "~;' f.,l! '\~ :. . '. 
;; ~-.... ~.;; .\,,'., ' 'i '; . 
~: ~,~ . • " :' , "V" j; ,-

~ ~(~t.~ : ," . .1. ,:'~ ,:,~~ _ 
J~",~~,.ti t:\ ~ .. ' ~ .: 
I 1,": 1: , .. ;- " .. : ~f 
I ; ... ':'" .... ,/ .1 , 

j ~~'::-C""~'i '":\: . 
• ,,'I t' ... ", ... oJ 

.. ~jl. ,.1.; .. ~~.' • .It"" .-.. ~~: l . .'1. M' ..... . ' f·L .. ",}·':"i . 
, .~~i i'It.... ,:. i. ,', .' 

""-~ ~ '..: :.... " ~ 

"1. Recognition and enforcement of the 
award may be refused, at the request of 
the party against whom it is invoked, 
only if that,. party furnishes to the 
competent authority where the recognition 
and ertforcement is sought; proof that: 

(b) The party against whom the award 
. is envoked . .. was otherwise unable to present 
'his case ... . 

2. Recognition and enforcement of an arbitral 
award may also be refused if the competent 
authority in the country where recognition and 
enforcement is sought finds that : 

(b) The recognition or enforcement of 
the award would be contrary to the public 

I , 

;i 
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. f " policy 0 that country. 
~~ i't.;,::i I _ \ .• ~ ' , 

~t,,,:'.y, -: .,: .. Art. V. 21 U. S . T . 2517 at 2520 
r.·~ ..... ", . 
~::~:!"~;~;" /';t 'One commentator has observed that the words "otherwise un 
" , .~;. ' ~;. I, • ::...~... , 

;;If.\~'~ .~~¥ 'to present his case" incorporates in the treaty the basic 
... ';: "do-. ' M 'r' 

_'P"~I'~ ' -t". " . 1"-'<,J ,,1'- "i, ... 

~~~ " '·i.~.;!_:·concept of due process". 
7'·7·"'.~ or , , .. t' "~. • 

.. ~ I-. -"~ '. , , 

Quigley, Accession by the UniteG 

~r./'.I:. .. ::.,.::". States to the United Nations Convention on the Recognition 
t~ ., . ( ', !J . .. 

• ..£«<-:o. ,., ..... ... .... ~ 
.:,;;..:.:". /,. ' and Enforcement of Foreign Arbitral Awards, 70 Yale L, J . 
, .. ' ',~ __ r~ ~,; 

• ,~.:.~;:- ~, : 1049 at 1067. 
~ ~ " J: : ( • . .,. " 
!: :: .;~;; ~'~i ~ ,/ 

I ~ - f ' 
New York law also recognizes the failure to 

t ~ .. v. 'f 'j, ..... ' 
',i"1: " '~ '''' ' ' . provide due proces s as ground ... oFt , . 
~ .~.;tf} .. ! \,~ , . ,(t' 1 

for non-recognition of a 

. ',. foreign award. 

.~ ... ~ , .. 
~1, ~, 

, .' 

"(a) No recognition. A foreign country 
judgment is not conclusive if: 

1. the judgment was rendered under 
a system which does not provide impartia l 
tribunals or procedures compatible with 
the requirements of due process of law." 

C.P.L . R. §5304. 

Having be€n denied the opportunity to present its 

defense through the oral testimony of its witnesses, 
• 

Fotochrome has been made the victim of a procedure totally 

foreign to American concepts of due process. An arbitral 

award rendered under such procedures is obviously subject 

to attack. The United Nations Convention, therefore, did 
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g ~ .: '.' 
not require the Bankruptcy Court to recognize the Japanese 

Wi ., 

1:': ' . 
';arbitral award as final and binding. 
"" . ,~"Oj-"'.': 
~." "4\.".( ~ 

1''' ' ,"'''~- ~'r~ 
_~."' ''' I / t 

, The Friendship, Commerce and Navigation Treaty 

:~,a's well ,as the United Nations Convention except from their 
(I" :' -\ .It : . 

_. ~i ep..forcement provisions those arbitral awards found contrary 
"':wr-~. < '~ . 

t·: 'to, public policy of the country where enforcement of the '" .... . ~ 
" ~ ''':: '.f 
; ,; award is sought . Public policy is to be found in the 

'Co ' .. 
,. ~;Cq?8titutioy. the legislative acts , and the decisions of the 
~ ... ·t~.· . ,/ 
:~~ courts .. , Building Service Employee s International Union 

,-.'-T. ~;. .. ;. 
'" ,,~· . Local 262 v. Gazzam, 339 U.S. 532 (1949) . Although the award 
11 \ ~ 

; f';:~f ' the Japan CAA in and of itself may not violate our public 
'.~ ! .. . 

': ~~; policy, the manner in which the award was obtained certainly 
: .... ' t:-:'" 
\~-. {'~::does. .. , The enforcement of an arbitral award, domestic or 

' fC .. ' ,~'/ I-

":'",01::, .:z.;''''foreign inherently defective by reason of a denial of due 
::: ,,:':" . ~. ~; ·r .... ·: ' 

.. r"";' 

.. process, 
r ' ! y . 

is abhorent to our judicial processes . Of necessity, 

'I ' 0 r::. ' its enforcement wou,ld be contrary to our public policy. 
V,,4-'" !. ~"'. ~'.:" ,< 

The District Court recognized that the result of 

.: ,'.:! ,<~ :,his decision was "troubling" (l45a), and that i t "might 

' ::,/~' '- L'somewhat disturb the draftsmen of the Bankruptcy Act" (156a). 
t '. F ,'; , . ' ~.:. " 

• '::;,' ~'::' ; The Court believed, however, that "some stability of ex-
,,' 
. ~. "~', pectation in the resolution of disputes through arbitration . ',' 

~' .. :,; .. to protect against the uncertainties of foreign litigation 

'1 ",'. 0' • 

... :11 • 

' .. 
. .. 

.' . ~ ~ ' I -

.... . ' ;' : - ' " : 

desirable" (156a) . 

- - "'- _.\. ,.... -, ~ -- , .' '--"--
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~""\"",-J."""J ~ : ., ,.. -, , ~ .. " 

'''''.;':'; . , . 
~ (:. ; " " < 

\
,'" ... , ~ .. ':. ~ I .' ; " 

. .,;'" I ... j 

1X'}): ': ,,' 
,..j : .:. 1.'2' \.1... •• 

\' ,~ , ;.t I 1. 'oJ-
: I T': ,1 

_ .. ~ !~ ... ;~: t . . 
¥: If'",·, ('" •• :,.~ 

A.;. _ ~''i,,:. ~ -lS-
~ ~ '7 ; . ' ', . ~ • 

• . :' ~I?,·'j . . I., • . ,) 
_~ "i-i ;!I,t' J '" ' .~'~ 

:. J.I- ? \" l- ',. \ f'- '!;:. ­ It is difficult to ?erceive that t hes e exnectations . t1","-f,'" .. ! " . 
. r. z.. ):o .... ~, .!- .. 
·'l.!::~l"" " · vil.1 he thwarted by :::eQ.:;= ~:: Q. :::::"='_ 
-'r" f.~ ' "d ! ~ . ; " 

: ~ j~"".': ', ;~" :;: the Bankruptcy Court. 
~.' t~~tlt , ! '" :,!lr-:,: 

Even the Japan CAA appeared to doubt 

',l< t~;" . .': ',;(, that its award could be enforced in this country (57a). 
· ~ ;;.... ... : ~ .;:;': '/., 
· .~, ~ , Copal, moreover, when served with the referee's order, was 
·'.;.k:

t 
.~"r~· " .,: 

.,.~u." . . ~ ::.z:\~"~'~".. placed on notice that the Bankruptcy Court claimed juris-

. ~ '. ~ :';" . 

'f.: ~I?:. ~::.,,:.:' ":·· 
diction over Fotochrome and its property. The filing of a 

petition in bankruptcy is "a caveat to all the world" 
4','t 't / ," .' International Bank v . Sherman, 101 U.S. 403 (lS80). Copal 

.... i""l!·i . :.:i·.:~'::'-'''' ·i';· ·;· ' could have readily predicted that its insistence that the 
~ ... ~:;::./; ':<.5;' 
. ,1. f : • 

,"' ;' .. -, . 
1.- " , ' _. , ~ . •... ... 

,~' 

'l ': ~ · , , 

.. ~ .. 

. " arbitration proceed without the presence of Fotochrome would 

result in an attack on the award. The treaties were not 

intended to produce a "stability of expectation" at the expens( 

of the law. 

CONCLUSION 

Fotochrome, as debtor in possession, lacked the 

authority to submit to the Japan CAA its defense to Copal's 
• 

claim. The refusal of the arbitrators to order the hearings 

held in abeyance until Fotochrome's authority to proceed 

was granted, constituted, under American precepts, a denial 

. ' . of due process of law. Arbitral awards rendered without 

-'j _. ~ , , ' .. 
I . . 

• 
.' 

. ;! .. , " . 
sa: 

 
United States 
Page 48 of 51

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



• 

... . ... 

.' 

-19-
.> 

excepted from the enforcement provisions 

the treaties with Japan. The decision and order of 

District Court. therefore. should be reversed. 

• 

/ 
", 

.. 

Respectfully submitted. 

RAYMOND F. GREGORY 
Attorney for Debtor-Appellant 
Fotochrome. Inc. 
280 Park Avenue 
New York. New York 10017 
697-8775 
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• 

FO'l'OCHROME District Court 

Facts The arbitration was initiated and the hearings ware held before 

the Bankruptcy proceadinga. Arbitration took place in Tokyo (C.A.A.J.) 

Both parties (U.S. and Japan) participated. 

Before the award was rendered Fotochrome (U.S.) filed for bankruptcy 

arrallgBments in the U.S. court. The Referee ordered a stay of all 

proceedings including arbitration. Thereaftsr, the award. was rendered 

and a jw:4?;ment entered" on'Gapan. The bankruptcy judge refUsed ths 

award, and ruled to rehear de novo. 

District Court 

The bankruptcy judge had no jurisdiction in personam over Copal to 

order a stay of the arbitration. 

According to Japanese law the award is final. 

The New York Convention, through the Supremacy Clause, compels a~U.S. 

court to grant the same finality in the U.S.A •• Thie takes precedent 

over the domestic law which in such situation would have barred the 

enforcemeht of an award rendered after filing arrangements for bankru~ 

The award may be confirmed • 

Note An interesting observation of the court is: "An American corporation 

facing imminently unfavourable arbitrations abroad may not file for 

Ch. XI arran&ements in the U.S.A. to avoid final and binding arbitral 

judgments abroad". 

Obsv. 

Finally I think this is r.wther a question of U.S. Treaty LaIr (through the 

Supremacy Clause '&l treaty supersedes national law), than of public policy. 

It could have been argued that rendering an award, notwithstanding bankruptcy 

proceedings, frustrates the U.S. proceedings to the extent that recognition of 

such award would violate the U.S. public policy. (It could have been based on 

Art. V para. 2 under b.). But this point does not appear explicitly in the 

opinion. 1l:IJ:r way, although bankruptcy proceedings are underway, arbitration 

may continue abroad, and the award be submitted as provable debt under the 

New York Convention. 
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• 

FOTOCHROME - Court of Appeals. 

At the outset the court noted that the Bankruptcy Judge lacked jurisdiction in 
personam over COPAL to ia.ae an order staying the arbitration. 
Unclear is the question whtther he could even stay a domestic arbitration. 
Nor is it clear what should be done if an .ward is filed as proof of claim in 
bankruptcy (Sect. 63 a (5) of the ~ankruptcy Act). 
The answer to the first question was negative. An arbitration commenced before 
the filing of bankruptcy may continue and the award is a valid determination 

on the merits and unreviewable by the Bankruptcy Court, even if the debtor 
did no longer participate • 
The award iiself, however, cannot be filed as a claim of a provable debt .educed 
to judgment as it is required for by Sect. 63 a (51. The award should have 
attained the status of judgment. Although under Japanese law the award has beco, 
effictive as a judgment, an actual judgment has not be entered upon in Japan. 
Therefore it cannot be recognized and enforced as a judgment in the U.S.A. 
The enforcement is mandated by x.a Art. III of the NY Convention. But the filing 
of the award was premature, since FOTOCHROME should be given the right to assert 
the defences for non-enforcement of Art. V para. 1., and since, as it is explain! 
above, a judgment on the award' was required. The District Court is in this resp' 
the aompetent court. 

The court observed in the beginning that this case is deciddd without relying 
on the public policy of Art. V para. 2. 

The retroactivity of the NY Convention was mentioned in note 3 (referring to the 
observation made in the District Court). 

Note ~ 4 refers to Art. VII. Notwithstanding Art. VII, the NY Convention is 
deemed to take precedent over the Treaty of FCN with Japan • 
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