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Opinion 
  

ORDER ON THE PIAZZA DEFENDANTS' MOTION TO DISMISS 

Defendants Nicholas Piazza, SP Capital Management, LLC, Oleksandr Yaremenko, and TNA 
Corporate Solutions, LLC (the "Defendants") move to dismiss the complaint on several theories.1 ECF 
No. 43, 44 (Memorandum and Exhibits). At the parties' requests, the Court granted extensions of time 
on the briefing of this motion. Plaintiffs have responded (ECF No. 50), and Defendants filed their reply. 

 
1 All Defendants except Oleg Bakhmatyuk join in the motion. For convenience, the Court refers to the movants as 
the Defendants, recognizing this does not include Mr. Bakhmatyuk. 



ECF No. 53.2 For the reasons that follow, the Court denies the great bulk of the motion, dismissing only 
Count 1 as to Yaremenko and granting leave to amend. 

 
I. Fact Allegations 

Six Plaintiffs (Gramercy Distressed Opportunity Fund II, L.P., Gramercy Distressed Opportunity Fund 
III, L.P., Gramercy Distressed Opportunity Fund III-A, L.P., Gramercy EM Credit Total Return Fund, 
Roehampton Partners LLC, and Gramercy Funds Management LLC (collectively, unless otherwise 
specified herein, "Gramercy" or Plaintiffs) sue the Defendants and another individual, Oleg Bakhmatyuk. 
Mr. Bakhmatyuk has not yet [*3]  appeared. 

The complaint runs 105 pages. ECF No. 1 (filed December 7, 2021). The Court does not attempt to 
comprehensively summarize all the allegations. In a nutshell, Gramercy alleges that Bakhmatyuk and 
the Defendants together engaged in a multi-year pattern of racketeering activity to defraud Gramercy 
of the value of notes it holds from non-parties UkrLandFarming PLC ("ULF") and its subsidiary 
Avangardco IPL ("AVG," together with ULF, the "Company"), which are Ukrainian agricultural 
companies that Bakhmatyuk controls. Gramercy brings three claims for civil liability under the federal 
Racketeer Influenced and Corrupt Organizations ("RICO") laws, 18 U.S.C. § 1961 et al. The RICO 
claims are the basis of the Court's subject-matter jurisdiction. Gramercy also brings state law claims for 
fraud, tortious interference with contract (i.e., the ULF and AVG notes), civil conspiracy and aiding and 
abetting. 

Gramercy alleges the following facts, excerpted from the Complaint. The Court takes these fact 
allegations as true for purposes of the Rule 12(b)(6) motion. 

Since October 2015, Gramercy has held more than 25% of AVG's notes (hereafter, the "AVG Notes"). 
The AVG Notes are governed by the AVG Trust Deed. ECF No. 1 ¶¶ 46, 47; ECF [*4]  No. 44-19 (Def. 
Ex. 5, excerpts), ECF Nos. 44-20 through 44-23 (Def. Ex. 5A, complete copy).3 The AVG Trust Deed 
gives certain rights to Noteholders above 25%. Since 2017, Gramercy has held roughly 41% of the 
AVG Notes. 

Meanwhile, between 2013 and 2017, Gramercy purchased over 28% of ULF's notes (hereafter, the 
"ULF Notes"). ECF No. 1 ¶ 48. The ULF Notes are governed by the ULF Trust Deed. Id. ¶ 49; ECF No. 
44-24 (Def. Ex. 6, excerpts), ECF Nos. 44-25 and 44-26 (Def. Ex. 6A, complete copy). The ULF Trust 
Deed gives certain rights to Noteholders above 25%. Gramercy has held more than 25% of the ULF 
Notes since July 21, 2016. 

Since at least 2016, Ukrainian oligarch Oleg Bakhmatyuk has perpetrated a complex, multi-faceted 
scheme in order to maintain control over his agricultural business, (ULF and AVG), so that he could 
exploit the Company's assets as his own personal war chest and frustrate Gramercy's right to recover 

 
2 The Court also granted the stipulated requests for excess pages, doubling the authorized page limits. ECF No. 
40; ECF No. 49 (order of March 2, 2022). The net result is only a dismissal of a single claim against a single 
defendant with leave to amend. Counsel are forewarned that future requests for excess pages will be closely 
scrutinized for good cause. 

3 The complaint alleges the Trust Deeds but does not attach them. On Rule 12(b)(6) motions, the Court is generally 
constrained to the substance of the complaint and documents attached to it unless the motion is converted to 
summary judgment. Gee v. Pacheco, 627 F.3d 1178, 1186 (10th Cir. 2010) (citing Tellabs, Inc. v. Makor Issues & 
Rights, Ltd., 551 U.S. 308, 322, 127 S. Ct. 2499, 168 L. Ed. 2d 179 (2007)). However, the Court can consider 
documents which are referred to in and central to the allegations and whose authenticity is not disputed. Gee, 627 
F.3d at 1186 (citing Jacobson v. Deseret Book Co., 287 F.3d 936, 941 (10th Cir. 2002)). Gramercy's response 
does not challenge the authenticity of the Trust Deeds attached to Defendants' motion. The Court therefore 
considers the Trust Deeds. 



on the Notes. 

Gramercy—one of the largest creditors of the Company and the largest single Noteholder—had 
blocking rights under the Notes that made it the only meaningful check on Bakhmatyuk's control. At 
some point after the annexation of Crimea by Russia, Bakhmatyuk became [*5]  the target of an 
investigation by the Ukrainian authorities for embezzlement of government relief funds from a Ukrainian 
bank he owned. By 2016, Bakhmatyuk's reign as one of Ukraine's leading agriculture tycoons was 
under siege, eventually leading him to embark on the scheme described herein. 

In Bakhmatyuk's efforts to restructure Company Notes, his direct negotiations with Gramercy — by and 
through his agents and co-conspirators — were at center stage. Bakhmatyuk's goal was to force 
Gramercy to accept an unfair deal in a vacuum, independent of the arrangements he made with other 
creditors. Gramercy repeatedly indicated its willingness to accept equity in exchange for debt relief, but 
it was unwilling to accept unfair offers with no transparency into the Company's finances and prospects. 
This was contrary to Bakhmatyuk's plan. Bakhmatyuk made minor concessions along the way that 
suggested some willingness to negotiate in good faith, but ultimately these concessions all served the 
purpose of stringing Gramercy along until Bakhmatyuk could fully execute his scheme. 

Bakhmatyuk first bought up chunks of the Company's secured and unsecured debt at artificially reduced 
prices through straw [*6]  purchasers and reached preferential deals with the Company's institutional 
lenders (such as state-owned Ukrainian banks). He then eventually effectuated the surreptitious 
transfer of more than a billion dollars of Company assets to dummy companies created to preserve his 
stronghold. 

At all times, Bakhmatyuk was aided by a cadre of loyalists who assisted him in spreading misinformation 
to Gramercy, sabotaging its legal and economic rights, and ultimately diverting assets into newly formed 
Wyoming shell companies (including Defendant TNA Corporate Solutions, LLC) in order to exploit the 
state's confidentiality protections. Bakhmatyuk's main ally in this illegal scheme was Wyoming-based 
businessman Nicholas Piazza, with whom he has shared a close business relationship since at least 
2008. Piazza, a U.S. citizen with deep ties and property interests in Wyoming, has spent much of his 
career working in Ukraine, fostering the connections that allow him to market himself and his companies 
as fixers for wealthy Ukrainians and Eastern Europeans. 

In 2011, together with Defendant Oleksandr Yaremenko — a businessman in Kiev, Ukraine and 
business partner of Piazza — Piazza formed SP Advisors, a group [*7]  of companies that they later 
consolidated under the ownership of SP Capital. SP Capital is a Wyoming LLC that Piazza operates 
from offices in Wyoming and that does business under the name SP Advisors. SP Advisors holds itself 
out as providing advisory and asset management services to an Eastern European client base and 
touts in public fora its expertise in shielding foreign assets in Wyoming entities under the cloak of 
Wyoming law. 

Bakhmatyuk and the Defendants used the mail and wire to carry out their deception of Gramercy and 
the fraudulent transfers. They disseminated false information regarding the Company's performance, 
used straw purchasers to reacquire the Company's debt held by other creditors to isolate Gramercy, 
and finally transferred the Company's assets to the Wyoming dummy entities that Piazza, Yaremenko, 
and their business SP Advisors had formed for hiding the assets from Gramercy. 

Gramercy alleges that through the foregoing pattern of racketeering activity, Bakhmatyuk carried out a 
scheme of misinformation and deception that culminated in the siphoning of nearly a billion dollars of 
assets for the purposes of preventing a Gramercy-led creditor takeover and obliterating [*8]  the value 
of Gramercy's Notes. 

 
II. Analysis 



As a matter going to the Court's jurisdiction, the Court first addresses Mr. Yaremenko's Rule 12(b)(2) 
argument. The Court will then turn to the Defendants' other arguments in the sequence they present. 

 
A. Defendant Yaremenko's Personal Jurisdiction Argument 

 
1. Standard of Review for Rule 12(b)(2) Motions 

In a motion to dismiss for lack of personal jurisdiction, the "[p]laintiff bears the burden of establishing 
personal jurisdiction over the defendant." OMI Holdings, Inc. v. Royal Ins. Co. of Canada, 149 F.3d 
1086, 1091 (10th Cir. 1998) (citation omitted). For the plaintiff to defeat a Rule 12(b)(2) motion to 
dismiss, the plaintiff need only make a "prima facie showing by demonstrating, via affidavit or other 
written materials, facts that if true would support jurisdiction over the defendant." Id. 

"The allegations in the complaint must be taken as true to the extent they are uncontroverted by the 
defendant's affidavits. ... If conflicting affidavits of the parties collide, the Court will resolve all factual 
disputes in the plaintiff's favor." Eleutian Tech., LLC v. Global Educ. Techs., LLC, Civ. 07-181—J, 2009 
WL 10672360, *3 (D. Wyo. Jan. 23, 2009) (quoting Behagen v. Amateur Basketball Ass'n of U.S.A., 
744 F.2d 731, 733 (10th Cir. 1984)). In this case, Yaremenko does not supply an affidavit. The Court 
accordingly takes as true the Complaint's allegations regarding Yaremenko's involvement in the alleged 
scheme. 

"The law of the forum state and constitutional [*9]  due process limitations govern personal jurisdiction 
in federal court." Old Republic Ins. Co. v. Cont'l Motors, Inc., 877 F.3d 895, 903 (10th Cir. 2017). 
Wyoming's long-arm statute extends the jurisdictional reach of Wyoming courts as far as constitutionally 
permissible. Wyo. Stat. § 5-1-107. Therefore, the exercise of jurisdiction is permitted so long as it does 
not offend the Due Process Clause of the Fourteenth Amendment to the United States Constitution. 

"The Due Process Clause protects an individual's liberty interest in not being subject to the binding 
judgments of a forum with which he has established no meaningful 'contacts, ties, or relations.'" Burger 
King Corp. v. Rudzewicz, 471 U.S. 462, 471-72, 105 S. Ct. 2174, 85 L. Ed. 2d 528 (1985) (citation 
omitted). Thus, for a court to have personal jurisdiction over a nonresident defendant, there must exist 
"'minimum contacts' between the defendant and the forum state." OMI Holdings, 149 F.3d at 1090 
(citations omitted). To satisfy the minimum contacts standard, a court may assert either specific or 
general jurisdiction over the defendant. See id. at 1091. "In what we have called the 'paradigm' case, 
an individual is subject to general jurisdiction in her place of domicile." Ford Motor Co. v. Montana 
Eighth Jud. Dist. Ct., 141 S. Ct. 1017, 1024, 209 L. Ed. 2d 225 (2021) (citing Daimler AG v. Bauman, 
571 U.S. 117, 137, 134 S. Ct. 746, 187 L. Ed. 2d 624 (2014)). 

In this case, Plaintiffs assert only specific jurisdiction. Specific jurisdiction "depends on an affiliation 
between the forum and the underlying controversy, principally, activity or an occurrence that takes place 
in the forum State and is therefore subject to the State's regulation." [*10]  Goodyear Dunlop Tires 
Operations, S.A. v. Brown, 564 U.S. 915, 919, 131 S. Ct. 2846, 180 L. Ed. 2d 796 (2011) (internal 
quotation marks omitted). When a court has specific jurisdiction, it is "confined to adjudication of issues 
deriving from, or connected with, the very controversy that establishes jurisdiction." Id. 

"Specific jurisdiction calls for a two-step inquiry: (a) whether the plaintiff has shown that the defendant 
has minimum contacts with the forum state; and, if so, (b) whether the defendant has presented a 
'compelling case that the presence of some other considerations would render jurisdiction 
unreasonable.'" Old Republic, 877 F.3d at 904 (citing Burger King, 471 U.S. at 476-77). "The minimum 
contacts test for specific jurisdiction encompasses two distinct requirements: (i) that the defendant must 
have purposefully directed its activities at residents of the forum state, and (ii) that the plaintiff's injuries 
must arise out of the defendant's forum-related activities." Old Republic, 877 F.3d at 904 (citation and 



quotation marks omitted). 

The minimum contacts for specific jurisdiction "must show that the defendant deliberately 'reached out 
beyond' its home—by, for example, 'exploi[ting] a market' in the forum State or entering a contractual 
relationship centered there." Ford Motor, 141 S. Ct. 1017 at 1025 (quoting Walden v. Fiore, 571 U.S. 
277, 285, 134 S. Ct. 1115, 188 L. Ed. 2d 12 (2014)). "[A] strict causal relationship" is not required, but 
the suit must "arise out of or [*11]  relate to the defendant's contacts with the forum." Id. at 1026. 

"The purposeful direction requirement ensures that a defendant will not be haled into a jurisdiction solely 
as a result of random, fortuitous, or attenuated contacts, . . . or of the unilateral activity of another party 
or a third person." Old Republic, 877 F.3d at 904 (citations and quotation marks omitted). "Mere 
foreseeability of causing injury in another state is insufficient to establish purposeful direction." Id. 
(citation omitted). But "where the defendant deliberately has engaged in significant activities within a 
State, ... he manifestly has availed himself of the privilege of conducting business there." Id. (citations 
and quotations omitted). 

"Once the 'purposefully directed' and 'arising out of' requirements are met, the court must then 'inquire 
whether the exercise of personal jurisdiction would offend traditional notions of fair play and substantial 
justice.'" Gas Sensing Tech. Corp. v. Ashton, 16-cv-272-F, 2017 WL 2955353 at *4 (D. Wyo. Jun. 12, 
2017). 

 
2. The Court Has Specific Jurisdiction Over Yaremenko 

In this case, the Complaint alleges that Yaremenko made several, purposeful contacts with the State 
of Wyoming and the claims arise from those contacts. See, e.g., ECF No. 1 ¶¶ 18, 20, 34, 70, 84, 138. 
Gramercy alleges among other things [*12]  that in 2011, Yaremenko formed SP Advisors with Piazza. 
SP Advisors is a group of companies that they later consolidated under the ownership of SP Capital, a 
Wyoming LLC that Piazza operates from offices in Wyoming and that does business under the name 
SP Advisors. Yaremenko signs the annual reports of SP Advisors. In 2017, along with Piazza, 
Yaremenko organized TNA, the Wyoming shell company into which Bakhmatyuk allegedly wrongfully 
transferred the Company's assets, for the purpose of facilitating those transfers. Yaremenko signs the 
annual reports for TNA. In addition, Yaremenko gave a webinar for SP Advisors discussing the virtues 
of forming entities in Wyoming because the state's laws do not require disclosure of owners or directors. 

These contacts satisfy the purposeful direction to the forum and the claims against Yaremenko arise 
out of them. Plaintiffs are also correct that Yaremenko cannot slough off these personal contacts onto 
any corporate entity. At the very least, Yaremenko acted personally in forming TNA and SP Advisors, 
if not also the rest of the conduct that Gramercy alleges with respect to him. 

Moreover, exercising jurisdiction over Yaremenko does not offend traditional [*13]  notions of fair play 
and substantial justice. Yaremenko has maintained significant business contact with Wyoming for over 
ten years. The claims against him arise from those contacts. It is not unfair for him to defend the claims 
here. Accordingly, Yaremenko's motion to dismiss for lack of personal jurisdiction is denied. 

 
B. Motion to Stay or Dismiss Based on Arbitration Clauses 

The Defendants argue an arbitration clause in the Trust Deeds4 requires Gramercy to arbitrate, and on 

 

4 Defendants also argue that subscription agreements and prospectuses govern the AVG and ULF Notes, contain 
similar arbitration and "no-action" provisions, and are incorporated in the Complaint. Gramercy does not directly 
address this point. The Complaint does not appear to mention subscription agreements or prospectuses. 
Defendants cite Slater v. A.G. Edwards & Sons, Inc., 719 F.3d 1190, 1196 (10th Cir. 2013), for considering public 



this basis, Defendants argue the case must be stayed or dismissed. 

Defendants point to Sections 29.1 and 23.2 respectively of the AVG and ULF Trust Deeds as providing 
for mandatory arbitration in London, England for "any dispute arising out of or connected with" "these 
presents" (AVG Trust Deed) and "this Trust Deed" (ULF Trust Deed). Both of the trust deeds are 
governed by English law. AVG Trust Deed § 20.1, ULF Trust Deed § 23.1. 

Specifically, the AVG Trust Deed reads: 

Any dispute arising out of or connected with these presents, including a dispute as to the validity, 
existence or termination of the presents or the consequences of their nullity and/or this clause 29.1 
(a Dispute), shall [*14]  be resolved: 
(a) subject to clause 29.l(b) below, by arbitration in London, England ... 

(b) at the option of the Trustee (or where entitled to do so) any Noteholder, by proceedings brought 
in the courts of England, which courts are to have exclusive jurisdiction. 

AVG Trust Deed § 29.1(a), (b) (in relevant parts, emphasis added).5 The ULF Trust Deed similarly 
defines "dispute:" 

Subject to Clause 23.3 (Courts), any dispute arising out of or in connection with this Trust Deed 
(including a dispute regarding the existence, validity or termination of this Trust Deed and a dispute 
relating to non-contractual obligations arising out of or in connection with this Trust Deed) (a 
"Dispute") shall be referred to and finally resolved by arbitration. 

ULF Trust Deed § 23.2.1.6 The definition of "dispute" in the Trust Deeds is quite broad, particularly as 
to any dispute connected with "these presents" or in connection with the Trust Deed. 

 
1. Arbitration of Arbitrability? 

Defendants argue the Trust Deeds delegate arbitrability to arbitrators, citing the incorporation of the 
London Court of International Arbitration Rules, which vest the authority to determine arbitrability in the 
arbitrator. AVG Trust Deed [*15]  § 29.1, ULF Trust Deed § 23.2.1, ECF No. 44 Memorandum at 20 
(quoting LCIA Rules (2020), Article 23.1). "[W]hen the parties clearly and unmistakably agreed to 
arbitrate arbitrability, all questions of arbitrability—including the question of whether claims fall within 
the scope of the agreement to arbitrate—had to be resolved by an arbitrator." Belnap v. Iasis 
Healthcare, 844 F.3d 1272, 1284 (10th Cir. 2017). 

But here, neither Plaintiffs nor Defendants are parties to the Trust Deeds. The parties to this case did 

 
disclosures filed with the SEC without converting a Rule 12(b)(6) motion to summary judgment. But they do not 
state whether these documents are publicly filed. In similar circumstances, a sister court converted a motion to stay 
based on an arbitration clause to summary judgment. See, e.g., Barney v. Sun Fab Fabrication Indus. Contracting, 
Inc., No. CV 11-106 ACT/LAM, 2011 WL 13284645, at *1 (D.N.M. Oct. 7, 2011). If this were a motion to compel 
arbitration, the Court could consider such documents. See, e.g., BigBen 1613, LLC v. Belcaro Grp., Inc., No. 17-
CV-00272-PAB-STV, 2018 WL 4257321, at *3 (D. Colo. Sept. 6, 2018) (collecting cases). But as it is, the Court 
does not convert the motion to summary judgment and excludes the subscription agreements and prospectuses. 
Fed. R. Civ. P. 12(d). 
5 Defendants do not argue Section 29.1(b) of the AVG Trust Deed applies here. The Court accordingly has not 
combed through the 106 pages of the AVG Trust Deed to determine whether other sections of the document 
expressly entitle Plaintiffs to bring this action, such that the courts of England would have exclusive jurisdiction. In 
any case, it seems highly doubtful that the AVG Trust Deed would contemplate a fraudulent scheme carried out by 
nonsignatories — AVG's control person, Bakhmatyuk, and his business partners — or the formation of shell LLCs 
in a foreign jurisdiction (the United States) to defraud particular Noteholders. 
6 The referenced Clause 23.3 regards when the Trustee can bring an action in court (and specifies the courts of 
England), but unlike the other trust deed, it does not reference Noteholders. 



not agree to arbitrate anything amongst themselves. When there is a nonsignatory involved, the Court 
independently determines arbitrability itself and does not defer to the contract's agreement to arbitrate 
arbitrability. See, e.g., Belnap, 844 F.3d at 1293 (finding under Utah law the signatory plaintiff was not 
required to arbitrate his claims against a nonsignatory defendant, regardless that he agreed to arbitrate 
arbitrability as to the signatory defendant). See also Mars, Inc. v. Szarzynski, No. CV 20-01344 (RJL), 
2021 WL 2809539, at *5 (D.D.C. July 6, 2021). Accordingly, the Court will not stay or dismiss this action 
in order to leave this question to an arbitrator. 

 
2. Is this a "Dispute" Within the Scope of Arbitration? 

Applying the arbitration clauses to the Defendants in this dispute would encompass a remarkably wide 
swath: the Plaintiffs are not [*16]  parties to the Trust Deeds, and neither are the Defendants. None 
have held a position of authority in a party to the Trust Deed, or even worked for them. Messrs. 
Yaremenko and Piazza allegedly are businessmen whom Bakhmatyuk enlisted to create the Wyoming 
LLCs (Defendants SP Capital and TNA Corporate Solutions) to funnel assets out of AVG in 
contradiction of the Trust Deeds' restrictions on asset transfers. 

However, the Court need not resolve whether this dispute is in connection with the Trust Deeds or 
otherwise within the scope of the arbitration clauses. Both Trust Deeds also provide that "[a] person 
who is not a party to these presents has no rights under the Contracts (Rights of Third Parties) Act 1999 
to enforce any term of these presents, but this does not affect any right or remedy of a third party which 
exists or is available apart from that Act." Id. § 32. The AVG Trust Deed refers to "Noteholders" in 
numerous provisions, but they are not parties to it. The ULF Trust Deed contains a similar provision: 

A person who is not a party to this Trust Deed has no right under the Cont[r]acts (Rights of Third 
Parties) Act 1999 to enforce any term of this Trust Deed except and to the extent [*17]  (if any) that 
this Trust Deed expressly provides for such act to apply to any of its terms. 

ULF Trust Deed § 1.6. See also id., Schedule 5, Terms and Conditions of the Notes at 90 § 18 (similar 
provision). Noteholders are not identified as parties to the ULF Trust Deed. It expressly addresses 
Noteholders in numerous other provisions, but not in the arbitration clause. 

Although Defendants argue the Court should apply the United States' law of equitable estoppel (as will 
be discussed below), they do not appear to contest that English law governs the interpretation of the 
arbitration clause. Plaintiffs present an expert declaration of Ben Valentin, Q.C. ECF No. 50-2. Mr. 
Valentin is a barrister with law degrees from both the University of Oxford and Cornell Law School, 
practicing in London for many years and specializing in commercial dispute resolution. He appears 
qualified to opine on English law relating to arbitration agreements.7 

In English common law, a contract cannot confer rights on third parties. Valentin Dec. ¶ 18. Thus, in 
general, "only the contracting parties are entitled to enforce the provisions of a contract," including an 
agreement to arbitrate. Id. There is an exception [*18]  under the Contracts (Rights of Third Parties) Act 
of 1999 ("CRTPA"), if the contract expressly provides that non-parties can enforce its terms or if it 
purports to confer a benefit on the non-party. Id. ¶¶ 19-20. But the Trust Deeds do not do either. Rather, 
they expressly provide that non-parties have no rights under them except if expressly stated therein. 
The Trust Deeds do not expressly give third parties such as Defendants a right to enforce the arbitration 
clause. Under English law, "[w]here the parties have used unambiguous language, the court must apply 
it." ECF No. 50-2 Valentin Dec. ¶ 40(4) (citing Rainy Sky SA v Kookmin Bank [2011] 1 WLR 2900, per 

 

7 Plaintiffs present Mr. Valentin's declaration under Federal Rule of Civil Procedure 44.1, under which the court 
may determine an issue about foreign law by "consider[ing] any relevant material or source, including testimony, 
whether or not ... admissible under the Federal Rules of Evidence." In their reply, Defendants do not challenge 
either Plaintiffs' presentation of the declaration or Mr. Valentin's qualifications. 



Lord Clarke JSC, at [23] (UK Supreme Court)). In their reply, Defendants do not dispute these points of 
law. The Court finds that under English law, Defendants cannot enforce the arbitration clause against 
Plaintiffs. 

 
3. Equitable Estoppel 

This leads to Defendants' primary argument on arbitrability: equitable estoppel. They argue that under 
GE Energy Power Conversion France SAS, Corp. v. Outokumpu Stainless USA, LLC, 140 S. Ct. 1637, 
1643-44 (2020), Plaintiffs are equitably estopped from denying the arbitration clauses because their 
claims rely on the Trust Deeds. The case determined that the "Convention on the Recognition and 
Enforcement [*19]  of Foreign Arbitral Awards, June 10, 1958, 21 U.S.T. 2517, T.I.A.S. No. 6997, [does 
not] conflict[] with domestic equitable estoppel doctrines that permit the enforcement of arbitration 
agreements by nonsignatories." Id. at 1642. 

The parties disagree whether this issue is governed by English law (the governing law chosen in the 
Trust Deeds) or instead by domestic law. Plaintiffs argue in favor of English law, which to Mr. Valentin's 
knowledge, has "never applied the doctrine of equitable estoppel in the way contended for by the 
Defendants: that is to say, in order to enforce an arbitration agreement to which the enforcing applicant 
is not a party." ECF No. 50-2 at 29(2). Defendants rely instead on the domestic law of equitable 
estoppel, albeit finding no law on point in Wyoming. 

Although not mentioned in the Supreme Court's opinion, GE Energy involved a contract that chose 
German law. Outokumpu Stainless USA LLC v. Converteam SAS, No. CV 16-00378-KD-C, 2017 U.S. 
Dist. LEXIS 11995, 2017 WL 401951, at *2 (S.D. Ala. Jan. 30, 2017). The Supreme Court appears to 
have referred to "domestic" equitable estoppel doctrines because that is how the issue was framed in 
the lower courts. GE Energy cites Arthur Andersen LLP v. Carlisle, 556 U.S. 624, 630, 129 S. Ct. 1896, 
173 L. Ed. 2d 832 (2009) for the arbitrability of a dispute being an issue of state law. The issue in Arthur 
Andersen was whether state contract law or federal law of arbitration governed arbitrability of disputes; 
the Court [*20]  made plain that between those two bodies of law, state law of contract governed. Id. at 
630-31. But there was no issue of foreign law in that case. Meanwhile, GE Energy expressly leaves the 
question of which body of law governed the equitable estoppel in that case to the remand. Id. at 1648.8 
Plaintiffs also cite the Second Circuit's decision in Motorola Credit Corp. v. Uzan, 388 F.3d 39 (2d Cir. 
2004), holding that "where the parties have chosen the governing body of law, honoring their choice [in 
determining arbitrability] is necessary to ensure uniform interpretation and enforcement of that 
agreement and to avoid forum shopping." Id. at 51 (determining arbitrability under Swiss law as chosen 
in the contract and distinguishing cases that did not raise choice-of-law). 

It is unnecessary for the Court to decide whether English or domestic law applies to this issue, because 
Defendants have not cited any domestic law that extends equitable estoppel to a nonsignatory plaintiff. 
In GE Energy, the Court noted that "[g]enerally, in the arbitration context, equitable estoppel allows a 
nonsignatory to a written agreement containing an arbitration clause to compel arbitration where a 
signatory to the written agreement must rely on the terms of that agreement in asserting its claims 
against the nonsignatory." [*21]  Id. at 1644 (emphasis added; internal quotation marks omitted). 

The other cases on which Defendants rely for this issue likewise discuss enforcement of an arbitration 
agreement only against a signatory plaintiff. ECF No. 44 at 14-19, citing Lenox MacLaren Surgical Corp. 
v. Medtronic, Inc., 449 F. App'x 704, 705, 708 (10th Cir. 2011) (noting the plaintiff entered the agreement 
containing an arbitration clause and framing the issue as "concerning the application of estoppel to 

 

8 It appears on remand the Eleventh Circuit ordered supplemental briefing on this issue but did not publish a 
decision. Outokumpu Stainless USA, LLC v. Converteam SAS, 2020 U.S. App. LEXIS 24286, *2 (11th Cir. July 31, 
2020). 



permit a nonsignatory to compel a signatory to arbitrate"); Reeves v. Enter. Prods. Partners, LP, 17 
F.4th 1008, 1009, 1013 (10th Cir. 2021) (noting the plaintiffs signed contracts containing the arbitration 
clauses, and discussing Oklahoma law regarding equitable estoppel against signatories); Weller v. 
HSBC Mortg. Servs., Inc., 971 F. Supp. 2d 1072, 1076, 1082 (D. Colo. 2013) (noting the plaintiff 
executed a note, deed of trust, and arbitration agreement with the defendant, discussing equitable 
estoppel against signatory plaintiff, following Lenox MacLaren); Roe v. Gray, 165 F. Supp. 2d 1164, 
1165-66 (D. Colo. 2001) (noting the plaintiff signed the membership agreement that was later amended 
to require arbitration); Belnap v. Iasis Healthcare, 844 F.3d 1272, 1293 (10th Cir. 2017) (applying Utah 
law and language of the arbitration clause, nonsignatory defendants could not compel signatory plaintiff 
to arbitrate). 

Plaintiffs cite a case that compelled a nonsignatory plaintiff to arbitrate, but it is distinguishable here. 
Mars, Inc. v. Szarzynski, CV 20-01344 (RJL), 2021 U.S. Dist. LEXIS 125486, 2021 WL 2809539 (D.D.C. 
July 6, 2021). The court applied the law of Belgium, which permits compelling a third-party 
beneficiary [*22]  to arbitrate when it consciously participated in the performance of the contract. The 
plaintiff in that case was the parent of a signatory (the former employer of the defendant), and the 
alleged facts showed the parent met the standard. Id. at *7-8.9 

Here, it is clear that Plaintiffs are not signatories. They assert claims based in part on provisions of the 
Trust Deeds, but it is undisputed that they did not sign and are not identified as parties in the Trust 
Deeds. The only signatories to the Trust Deeds are AVG, ULF, the trustees, and the Surety Providers. 
ECF Nos. 44-20 at 1, 44-23 at 99-104; ECF Nos. 44-25 at 1, 44-26 at 58-71 (of the pdf). 

Nor does the present motion give any reason for the Court to conclude that English or Wyoming (or 
other domestic) law would extend equitable estoppel to compel a nonsignatory plaintiff to arbitrate in 
this case. Defendants do not cite any authorities suggesting that any jurisdiction is likely to do so, 
particularly where (1) none of the defendants are signatories either and (2) the Trust Deeds state that 
nonparties do not have the right to enforce any provision unless that right is expressly given therein. 

In short, Defendants have not met their burden to [*23]  show that the case should be dismissed or 
stayed due to the arbitration clauses in the Trust Deeds. Their motion on this basis is therefore denied. 

 
C. Motion to Dismiss Based on the "No-Action" Clause 

Defendants next argue that the so-called "No-Action" clauses of the Trust Deeds apply and bar Plaintiffs' 
claims because Plaintiffs did not comply with the clauses' pre-suit requirements. 

 
1. Standard of Review 

Under Rule 12(b)(6), the Court should dismiss a claim if it fails as a matter of law. See supra, note 1. 
The interpretation of an unambiguous contract is a matter of law that can be resolved on such a motion. 
See, e.g., ECF No. 50-2 Valentin Dec. ¶¶ 44(4) (English law of contract); Applied Predictive Techs., 
Inc. v. MarketDial, Inc., No. 2:19-CV-00496-JNP-CMR, 2022 WL 1063204, at *9, n.6 (D. Utah Apr. 8, 
2022) (applying Utah law); McCollam v. Sunflower Bank, N.A., No. 21-CV-1484-WJM-SKC, 2022 WL 
1134276, at *3 (D. Colo. Apr. 15, 2022), (applying Colorado law), appeal pending. 

 
2. Do the No-Action Clauses Bar Plaintiffs' Action? 

 

9 In their reply, Defendants in fact attempt to distinguish Mars because it regards a nonsignatory plaintiff. But they 
do not assert that Plaintiffs here are signatories or step into the shoes of a signatory for purposes of the arbitration 
clause. 



Defendants point to the No-Action clause in the ULF Trust Deed, which provides: 

Pursuant to Condition 14 (Enforcement), at any time after the Notes become due and payable, the 
Trustee may ... institute such proceedings against the Issuer and/or any Surety Provider as it may 
think fit [*24]  to enforce the terms of this Trust Deed, the Notes and/or the Surety Deed (whether 
by arbitration pursuant to the Trust Deed or the Surety Deed or by litigation), but it need not take 
any such proceedings and nor shall the Trustee be bound to take, or omit to take any step or action 
(including instituting such proceedings) unless (i) it shall have been so directed by an Extraordinary 
Resolution or so requested in writing by Noteholders holding at least one-quarter in principal 
amount of the Notes outstanding and (ii) it shall have been indemnified and/or secured and/or pre-
funded to its satisfaction. No Noteholder may proceed directly against the Issuer or any Surety 
Provider unless the Trustee, having become bound so to proceed, fails to do so within a reasonable 
time and such failure is continuing. 

ULF Trust Deed at 6-7, § 2.5 (emphasis added).10 The No-Action clause in the AVG Trust Deed similarly 
provides: 

Only the Trustee may enforce the provisions of these presents. No Noteholder shall be entitled (i) 
to take any steps or action against the Issuer or the Surety Provider to enforce the performance of 
any of the provisions of these presents and/or the Surety Agreement or (ii) take [*25]  any other 
proceedings (including lodging an appeal in any proceedings) in respect of or concerning the Issuer 
or the Surety Providers, in each case unless the Trustee having become bound as aforesaid to 
take any such action, steps or proceedings fails to do so within a reasonable period and such failure 
is continuing. 

AVG Trust Deed at 14, § 8.3 (emphasis added). The complaint does not allege compliance with the 
pre-suit procedures of the No-Action clauses, and Defendants argue compliance was required in order 
for Plaintiffs to state claims. 

This argument fares no better for Defendants than the arbitration clause. Defendants are not parties to 
the Trust Deed to be able to enforce the No-Action clauses. Defendants do not point to any language 
in the No-Action clauses that would give them the right to enforce those provisions. Nor does the Court 
see any. 

In reply, Defendants do not address this argument head-on. ECF No. 53 at 5-7. They assert that 
Plaintiffs argue one of the Defendants, SP Capital is a Noteholder. Defendants assert that SP Capital 
therefore has as much right to enforce the Trust Deeds as Plaintiffs do. But Defendants do not cite any 
language in the Trust Deeds or authority [*26]  in English law suggesting the No-Action clause protects 
Noteholders from being sued by other Noteholders. By their express terms, these clauses only restrict 
Noteholders from suing the Issuers and Security Providers.11 

In short, because Defendants are not parties to the Trust Deeds, they cannot enforce the No-Action 
clauses. This is the first reason the Court denies this part of their motion. 

The second reason the Court rejects Defendants' argument is that the No-Action clauses 
unambiguously restrict the trustee and Noteholders in bringing claims against the Issuer or Surety 

 
10 The referenced Condition 14 (Enforcement) is identical to Section 2.5. ECF No. 44-26 at 22 § 14. 

11 Defendants also overstate Plaintiffs' argument. Plaintiffs argue Defendant SP Capital was directly involved in the 
fraudulent scheme, but they do not allege it is a Noteholder. ECF No. 50 at 47 (citing Complaint ¶ 102). Rather, 
they allege that according to a former Noteholder, Ashmore Investment Management Limited, "an investor named 
Beaufort" bought Notes previously held by Ashmore. They further allege that Beaufort is "partially owned by S. 
Pierce Advisors, which is, upon information and belief, part of SP Advisors, Piazza's network of related companies 
under the umbrella of [Defendant] SP Capital." Complaint ¶¶ 101, 102. A letter of the US-Ukraine Business Council 
indicated that Piazza controls the Notes through SP Capital. Id. ¶¶ 96, 102. But the Complaint does not allege that 
Defendants Piazza or SP Capital themselves are actually Noteholders. 



Provider. Plaintiffs are not suing the Issuers (AVG and ULF) or any Surety Provider. Defendants argue 
that Plaintiffs are in effect bringing a derivative claim on behalf of the Issuers, but the No-Action clauses 
do not regard derivative claims brought on behalf of the Issuers. 

Rather, Defendants point to English law restricting derivative claims to the trustee. ECF No. 44 at 24-
25. They cite In the matter of Colt Telecom Group plc [2002] EWHC 2815 (Ch) ¶ 62 (ECF No. 44-47 
(Ex. 11)) for the proposition that this restriction does not harm the public. They also cite the case for 
finding a claim for administration was [*27]  a "remedy with respect to [the] Indenture or the Notes" and 
was therefore barred by the no-action clause. Id. ¶¶ 56-61. But that holding is based on the language 
of the no-action clause for Colt Telecom Group: "[a] holder may not pursue any remedy with respect to 
this Indenture or the Notes unless" certain conditions are met. The noteholder also did not seek 
damages unique to itself, but rather sought an "administration order." The nearest equivalent in New 
York law (which governed) was the appointment of a receiver. Id. ¶ 32. The Court accordingly does not 
find Colt Telecom persuasive. 

Defendants further cite the U.K. Companies Act 2006, Part 11, "Derivative claims and proceedings by 
members." ECF No. 44-45. But the statute limits its application to the United Kingdom. Chapter 1 applies 
only to "proceedings in England and Wales or Northern Ireland." Chapter 1 § 260(1).12 In addition, this 
chapter regards only shareholders of a company, not debt holders. It regards causes of action "vested 
in the company, and seeking relief on behalf of the company." Id. Part 11, Chapter 1 § 260(1)(a), (b). 
Even assuming arguendo Plaintiffs' claims were vested in the Company, they do not seek relief on its 
behalf. Rather, Plaintiffs seek damages for themselves. Their [*28]  damages are a loss in value of the 
Notes they hold, but they allege that Defendant Bakhmatyuk uniquely targeted his scheme against 
Plaintiffs (and perhaps for a time, Ashmore) to suffer greater losses than other Noteholders. The U.K. 
Companies Act 2006 does not support Defendants' argument. 

Finally, Defendants cite Elektrim SA v. Vivendi Holdings 1 Corp., [2008] EWCA Civ 1178, ¶ 101. ECF 
No. 44-46. In that case, Vivendi Holdings ("Vivendi") held bonds in Elektrim Finance BV ("Elektrim 
Finance"), guaranteed by its parent or affiliate, Elektrim SA ("Elektrim"). Vivendi acquired the Elektrim 
Finance bonds after Vivendi's parent was involved in unrelated disputes with Elektrim. Vivendi then 
sued the bond trustee and Elektrim (as the guarantor) in Florida, alleging among other things fraud. 
Elektrim and the trustee sought and obtained an anti-suit injunction from an English court because the 
trust deed contained a no-action clause,13 and although styled as a tort, the Florida action alleged only 
conduct that would equally affect all bondholders. 

The Elektrim opinion noted that "in consenting to no-action clauses by purchasing bonds, bondholders 
waive their rights to bring claims that are common to all bondholders [*29] , and thus can be prosecuted 
by the trustee, unless they first comply with the procedures in the instrument constituting the bonds." 
Id. ¶ 3 (emphasis added). "The commercial purpose of the no-action clause leads me to conclude that 
the no-action clause applies to claims which are in substance claims to enforce the trust deed or the 
bonds, as well as to claims which are in terms claims to enforce them." Id. ¶ 100 (emphasis added). 
Thus, the "no action clause should be construed, to the extent reasonably possible, as an effective bar 
to individual bondholders pursuing, for their own account, what are in substance class claims," i.e., 
applicable to all bondholders treated as a class. Id. ¶ 101. 

However, Vivendi's claims were in substance class claims because the only loss it asserted was a 
contractual benefit ("contingent payment/equity kicker") that applied equally to all bondholders. ECF 
No. 44-46 ¶ 102. The allegedly fraudulent conduct was also not unique to Vivendi: "if Elektrim defrauded 
or deceived anybody by the ... press release, then it was the entire class of bondholders. The statements 

 
12 The second of two chapters applies only to proceedings in Scotland, and likewise applies only to shareholders 
bringing a claim "to protect the interests of the company and obtain a remedy on its behalf." Chapter 2, § 265(1). 

13 The opinion in Elektrim does not appear to recite the no-action clause in question. 



in the press release were not made to ... [Vivendi] alone in some private capacity." Id. ¶ [*30]  103. On 
these facts, Elektrim is easily distinguishable from this case. Again, Plaintiffs allege that Bakhmatyuk 
singled them out (and perhaps one other investor, Ashmore) among the Noteholders.14 

Furthermore, although Elektrim also found the bondholder's breach of fiduciary duty claim in substance 
alleged breaches of the issuer's obligations (and thus was barred by the no-action clause), id. ¶ 106, 
the bondholder was suing the trustee and guarantor. The opinion does not appear to state whether the 
guarantor was a signatory to the trust deed or signed only a separate guaranty agreement. But either 
way, the guarantor was one of the central actors involved in and necessary for the bond issuance. 
Defendants did nothing of the sort here. The Court does not find Elektrim persuasive. 

Thus, under English law, Piazza Defendant's "No-Action" argument fails because as nonsignatories to 
the Trust Deeds, they do not have the right to enforce those clauses. Those clauses also only regard 
litigation against the issuers and sureties. This part of the motion to dismiss is therefore denied. 

 
D. Failure to Join Indispensable Parties 

Defendants argue this case must be dismissed under Rule 12(b)(7) for failure to join parties [*31]  under 
Rule 19. Defendants argue that AVG and ULF are required and indispensable parties under that rule 
who cannot be joined because of the No-Action clauses and probable lack of personal jurisdiction in 
this Court. Thus, Defendants argue the Court should dismiss this action. 

Federal Rule of Civil Procedure 19 provides: 
(a) Persons Required to Be Joined if Feasible. 
(1) Required Party. A person who is subject to service of process and whose joinder will not deprive 
the court of subject-matter jurisdiction must be joined as a party if: 
(A) in that person's absence, the court cannot accord complete relief among existing parties; or 
(B) that person claims an interest relating to the subject of the action and is so situated that 
disposing of the action in the person's absence may: 

(i) as a practical matter impair or impede the person's ability to protect the interest; or 
(ii) leave an existing party subject to a substantial risk of incurring double, multiple, or otherwise 
inconsistent obligations because of the interest. 

A district court's decision that a party is a required party under Rule 19(a) or an indispensable party 
under Rule 19(b) is reviewed for an abuse of discretion. N. Arapaho Tribe v. Harnsberger, 697 F.3d 
1272, 1277 (10th Cir. 2012). "[T]he standards set out in Rule 19 for assessing whether an absent party 
is indispensable [*32]  are to be applied in a practical and pragmatic but equitable manner." Symes v. 
Harris, 472 F.3d 754, 760 (10th Cir. 2006) (internal quotation marks omitted). 

Defendants attempt to argue both prongs of Rule 19(a), but in truth rely only on the second. They 
believe that if Plaintiffs win a judgment here against them, Plaintiffs "could stand to collect on the debt 
from ULF and AVG, while [also] recovering here," thus exposing Defendants to a substantial risk of 
double or inconsistent obligations. This argument asks the Court to disbelieve Plaintiffs' allegations that 
Defendants have drained the Company of all or nearly all of its assets ("[t]hese asset transfers left little 
or no value in the Company," Complaint ¶ 10(c)). Moreover, even if Plaintiffs win a judgment against 
Defendants and nonetheless pursue duplicative damages against the Company in a separate suit, this 
does not show a substantial risk of double or inconsistent obligations for Defendants. Defendants 

 

14 The Court cannot consider Defendants' contentions that Plaintiffs have refused to negotiate reasonably with the 
Company, have only beneficial ownership of the Notes, or the materials Defendants cite characterizing Plaintiffs 
as "vulture funds." Defendants both contradict and go beyond the Complaint in this regard, which is inappropriate 
on a Rule 12(b)(6) motion. 



appear to assume that the Company would in turn sue them, but this likewise asks the Court to 
disbelieve Plaintiffs' allegations that Defendants have in effect covertly taken control of the Company. 

Defendants also argue that allowing this case to go forward without AVG and ULF would [*33]  "deprive 
them of their rights to have disputes related to the Notes litigated in the manner described in those 
agreements." Plaintiffs' claims do rely in part on terms in the Trust Deeds — for instance restrictions on 
the Company's ability to transfer its assets — but the claims are not premised on the Company itself 
transferring its assets through its officers acting within lawful corporate authority. Rather, they allege 
that Bakhmatyuk, Yaremenko, and Piazza wrongfully abused Bakhmatyuk's control of the Company to 
siphon out its assets to SP Capital and TNA for Bakhmatyuk's personal benefit. 

Defendants also ignore the practical reality that is reasonably inferred from Plaintiffs' allegations. 
Plaintiffs allege that Bakhmatyuk and Defendants have left the Company an empty shell with "little or 
no value." Complaint ¶ 10(c). At the time the complaint was filed (December 7, 2021), the Company 
apparently continued operations.15 But having no significant assets to fund litigation costs, practically 
speaking the Company would not be able to pursue or defend litigation. And having no significant assets 
from which to collect a judgment against the Company, it is also difficult to imagine the [*34]  Trustee 
deciding to pursue any legal action against the Company on behalf of the Noteholders. The Trustee 
has the right to demand adequate pre-suit funding before bringing any litigation. 

In light of these fact allegations, it is difficult to see how allowing Plaintiffs to pursue their claims against 
Defendants would "as a practical matter" (Rule 19(a)(1)(A)) impair or impede the Company's protection 
of any interests under the Trust Deeds or otherwise. 

Even assuming the Company were in a position to pursue or respond to litigation, the Court is not 
persuaded that any finding in this case would impair or impede its ability to protect its interests. 
Defendants argue that the claims here will require Plaintiffs to show the Issuers breached the 
Subscription Agreements or Trust Deeds. ECF No. 44 at 28. But Defendants do not argue any law to 
suggest that a judgment in this action would be claim or issue preclusive in any present or future 
litigation against the Company. 

Defendants argue that preclusive effect is not required to show an interest is impaired or impeded, citing 
a case from the District of Puerto Rico. Puerto Rico Med. Emergency Grp., Inc. v. Iglesia Episcopal 
Puertorriquena, Inc., 321 F.R.D. 475, 480 (D.P.R. 2017). In that case, the court found all claims 
(including a RICO claim) stemmed from a contract [*35]  between the plaintiff ("PRMEG") and a 
hospital, Saint Luke's. The allegations surrounding the contract are complex and involve several 
defendants but regard double-billing of insurance companies in violation of the contract. Saint Luke's 
was not a party to the action. The court found that it could "potentially [be] prejudice[d] in future litigation" 
if the court found it had breached the contract, apparently because the insurance companies might then 
sue St. Luke's regarding the same set of transactions. But again, in this case, there is no suggestion 
that future litigation regarding these claims is actually likely against the Company. 

Defendants also cite Symes, 472 F.3d at 760, for the proposition that when a party's claims are 
premised on rights against a corporation, but brought against an individual, the corporation is a 
necessary party. In Symes, the plaintiffs brought claims that were premised in substantial part on the 
rights of a company they had formed as a joint venture with the defendants. The joint venture was not 
a party in the lawsuit. This left the defendants open to a substantial risk of being sued again by the joint 
venture for the same claims. Id. But again, this case is distinguishable for [*36]  the same reason: 
Defendants do not show any risk that they could later be sued by the Company on the same claims that 

 

15 Plaintiffs allege for instance that Igor Petrashko "returned to ULF in an unofficial capacity" sometime after his 
dismissal from a Ukrainian government post in May 2021. Complaint ¶ 24. They also allege that Oleksiy Yergiyev 
"appears to have a broader role within the Company" than his former position as Head of Investments at AVG. Id. 
¶ 158. 



Plaintiffs bring. 

In their reply, Defendants also argue prejudice to holders of senior debt and to other Noteholders 
because Plaintiffs are attempting to obtain a judgment ahead of them. ECF No. 53 at 14. But again, 
Plaintiffs are not suing the Company. They're suing Defendants, who are nonsignatories to the Trust 
Deeds, and they're suing them for unique damages. Nor do Defendants indicate that other Noteholders 
have sued Defendants for the same conduct, or are likely to do so in the future. Accordingly, the Court 
finds AVG and ULF are not required parties under Rule 19(a). The motion to dismiss on this basis is 
denied. 

 
E. Forum Non Conveniens 

Defendants next argue the case must be dismissed under the doctrine of forum non-conveniens in favor 
of the London Court of International Arbitration ("LCIA"). They argue there are only two threshold 
requirements. First, there must be an "adequate alternative forum where the defendant is amenable to 
process." Archangel Diamond Corp. Liquidating Trust v. Lukoil, 812 F.3d 799, 804 (10th Cir. 2016) 
(quoting Fireman's Fund Ins. Co. v. Thyssen Mining Constr. of Can., Ltd., 703 F.3d 488, 495 (10th Cir. 
2012)). "Second, 'the court must confirm that foreign law is applicable.'" Id. "[I]f both threshold 
requirements are met, the court [*37]  weighs the private and public interests to determine whether to 
dismiss" the case. Id. 

But "there is ordinarily a strong presumption in favor of the plaintiff's choice of forum, which may be 
overcome only when the private and public interest factors clearly point towards dismissal and trial in 
the alternative forum." Piper Aircraft Co. v. Reyno, 454 U.S. 235, 255, 102 S. Ct. 252, 70 L. Ed. 2d 419 
(1981). Defendants contend that they are "amenable to process in England," but provide no facts in 
support. ECF No. 44 at 29. Notably, they do not provide declarations or any form of consent to personal 
jurisdiction in England. In their reply, Defendants argue that 

English jurisdiction rules are far-reaching[,] including where a claim 'is made in respect of' a contract 
'that is governed by English law' or 'a breach of contract committed within the jurisdiction,' or where 
the alleged damages result from a tort 'committed ... within the jurisdiction.' 

ECF No. 53 at 16 (citing ECF No. 53-2, Civil Procedure Rule 6.36 and ECF No. 53-3, Practice Direction 
6B.3.1(6)(c), (7)(a), (9)(b)). 

Even if Defendants are correct in interpreting the English rules of civil procedure and practice direction, 
the Court is not persuaded. Defendants contend that the LCIA is the adequate alternative forum. ECF 
No. 44 at 29. They [*38]  do not explain, however, whether the English civil procedure rules or practice 
direction even apply in the LCIA. Nothing in the exhibits that Defendants attach suggests that they do.16 
LCIA presents itself as a non-profit company, not part of the Ministry of Justice. See, e.g., 
https://www.lcia.org/LCIA/organisation.aspx . 

In addition, the Court is not persuaded that any of Defendants are clearly subject to jurisdiction in either 
LCIA or the courts of England. Other than as to Bakhmatyuk (who allegedly had or was invited to 
meetings in London, but who is not a movant), the complaint does not appear to allege that any 
Defendants engaged in any conduct in England or otherwise have significant business or personal 
connections to England. The forum non conveniens motion is denied. 

 
16 Rule 6.36 states: "In any proceedings to which rule 6.32 [service in Scotland and Northern Ireland] or 6.33 
[service in the United Kingdom] does not apply, the claimant may serve a claim form out of the jurisdiction with the 
permission of the court if any of the grounds set out in paragraph 3.1 of Practice Direction 6B apply." Practice 
Direction 6B(3.1) provides a "claimant may serve a claim form out of the jurisdiction with the permission of the court 
under rule 6.36 where" certain conditions are met. Most of those conditions plainly would not apply to Defendants 
if Plaintiffs attempted to arbitrate or sue them in England, and none appear certain. 



 
F. Rule 12(b)(6) Motion on RICO Claims 

 
1. Standard of Review 

To survive a motion to dismiss asserting a claim fails for plausibility, a "complaint must contain sufficient 
factual matter, accepted as true, to 'state a claim to relief that is plausible on its face.'" Ashcroft v. Iqbal, 
556 U.S. 662, 678, 129 S. Ct. 1937, 173 L. Ed. 2d 868 (2009) (quoting Bell Atl. Corp v. Twombly, 550 
U.S. 544, 570, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007)). The claim must allege "factual content that 
allows the court to draw the reasonable inference that the defendant is liable for the misconduct 
alleged." [*39]  Id. This standard is "not akin to a 'probability requirement,' but it asks for more than a 
sheer possibility that a defendant has acted unlawfully." Id. 

Thus, "the pleading standard Rule 8 announces does not require 'detailed factual allegations,' but it 
demands more than an unadorned, the-defendant-unlawfully-harmed-me accusation." Id. "'[L]abels and 
conclusions' and 'a formulaic recitation of the elements of a cause of action' will not suffice." Khalik v. 
United Air Lines, 671 F.3d 1188, 1191 (10th Cir. 2012) (quoting Twombly, 550 U.S. at 555). The Court 
does not accept legal conclusions as true. Berneike v. CitiMortgage, 708 F.3d 1141, 1144 (10th Cir. 
2013). But "[d]etermining whether a complaint states a plausible claim for relief will ... be a context-
specific task that requires the reviewing court to draw on its judicial experience and common sense." 
Iqbal, 556 U.S. at 679. 

Allegations of fraud, meanwhile, must be pled "with particularity." Fed. R. Civ. P. 9(b). This pleading 
standard applies not only to Gramercy's common law fraud claim but also to mail and wire fraud for its 
RICO claims. See, e.g., George v. Urb. Settlement Servs., 833 F.3d 1242, 1254 (10th Cir. 2016) (for 
mail and wire fraud in RICO claim, plaintiffs must "set forth the time, place and contents of the false 
representation, the identity of the party making the false statements and the consequences thereof"). 

 
2. Elements of Civil RICO 

"Any person injured in his business or property [*40]  by reason of a violation" of the Racketeer 
Influenced and Corrupt Organizations Act (RICO)'s four criminal offenses involving the activities of 
organized criminal groups in relation to an enterprise (18 U.S.C. §§ 1962(a)-(d)) "may sue therefor in 
any appropriate United States district court and shall recover threefold the damages he sustains and 
the cost of the suit, including a reasonable attorney's fee, can bring a civil cause of action for damages." 
18 U.S.C. § 1964(c). "RICO is founded on the concept of racketeering activity. The statute defines 
'racketeering activity' to encompass dozens of state and federal offenses, known in RICO parlance as 
predicates." RJR Nabisco, Inc. v. European Community, 579 U.S. 325, 329-30, 136 S. Ct. 2090, 195 L. 
Ed. 2d 476 (2016). Interstate mail fraud (18 U.S.C. § 1341), interstate or foreign wire fraud (18 U.S.C. 
§ 1343) and inducing interstate or foreign travel (18 U.S.C. § 2314) are among them. 18 U.S.C. § 
1961(1)(B). 

"A predicate offense implicates RICO when it is part of a 'pattern of racketeering activity'—a series of 
related predicates that together demonstrate the existence or threat of continued criminal activity." RJR 
Nabisco, 579 U.S. at 330 (citing inter alia 18 U.S.C. § 1961(5), specifying that a "pattern of racketeering 
activity" requires at least two predicates committed within 10 years of each other). Stated concisely, 
"RICO's § 1962 sets forth four specific prohibitions aimed at different ways in [*41]  which a pattern of 
racketeering activity may be used to infiltrate, control, or operate 'a[n] enterprise which is engaged in, 
or the activities of which affect, interstate or foreign commerce." Id. Three of them are pertinent in 
Plaintiffs' complaint: 

Section 1962(b) makes it unlawful to acquire or maintain an interest in an enterprise through a 



pattern of racketeering activity. Section 1962(c) makes it unlawful for a person employed by or 
associated with an enterprise to conduct the enterprise's affairs through a pattern of racketeering 
activity. Finally, § 1962(d) makes it unlawful to conspire to violate any of the other three prohibitions. 

Id. Plaintiff's first cause of action pleads a § 1962(c) claim against all Defendants; the second cause of 
action pleads § 1962(b) against Bakhmatyuk (and hence, that claim is not involved in Defendants' 
present motion); and the third cause of action pleads § 1962(d) against all Defendants. 

 
3. Extraterritorial Application of RICO 

Defendants argue that the RICO claims fail because Plaintiffs rely on extraterritorial conduct for the 
predicate acts. In RJR Nabisco, the Court held a two-step framework is required for extraterritoriality 
issues: 

At the first step, we ask whether the presumption against extraterritoriality has 
been [*42]  rebutted—that is, whether the statute gives a clear, affirmative indication that it applies 
extraterritorially. ... If the statute is not extraterritorial, then at the second step we determine whether 
the case involves a domestic application of the statute, and we do this by looking to the statute's 
"focus." If the conduct relevant to the statute's focus occurred in the United States, then the case 
involves a permissible domestic application even if other conduct occurred abroad; but if the 
conduct relevant to the focus occurred in a foreign country, then the case involves an impermissible 
extraterritorial application regardless of any other conduct that occurred in U.S. territory. 

579 U.S. at 337 (following Morrison v. Nat'l Austl. Bank Ltd., 561 U.S. 247, 130 S. Ct. 2869, 177 L. Ed. 
2d 535 (2010) and Kiobel v. Royal Dutch Petroleum Co., 569 U.S. 108, 133 S. Ct. 1659, 185 L. Ed. 2d 
671 (2013)). 

With respect to RICO § 1962(b) and (c), the general "presumption against extraterritoriality [for federal 
statutes] has been rebutted—but only with respect to certain applications of the statute." RJR Nabisco, 
579 U.S. at 338. "RICO defines racketeering activity to include a number of predicates that plainly apply 
to at least some foreign conduct." Id. "Congress's incorporation of these (and other) extraterritorial 
predicates into RICO gives a clear, affirmative indication that § 1962 applies to foreign racketeering 
activity—but only to [*43]  the extent that the predicates alleged in a particular case themselves apply 
extraterritorially." Id. at 339. Thus, "a pattern of racketeering activity may include or consist of offenses 
committed abroad in violation of a predicate statute for which the presumption against extraterritoriality 
has been overcome." Id. 

"[A] RICO enterprise must engage in, or affect in some significant way, commerce directly involving the 
United States—e.g., commerce between the United States and a foreign country." Id. at 344. In addition, 
because § 1964(c) (the private right of action) does not overcome the presumption against 
extraterritoriality, "[a] private RICO plaintiff ... must allege and prove a domestic injury to its business or 
property." Id. at 346. 

In this case, Plaintiffs allege three predicate offenses for each of the RICO claims: mail fraud, wire fraud 
and inducement of interstate or foreign travel. 18 U.S.C. §§ 1341, 1343 and 2314. The latter two 
predicates expressly refer to "interstate or foreign" commerce or travel, respectively, but this in itself 
does not suffice to rebut the presumption against extraterritoriality. RJR Nabisco, 579 U.S. at 344. In 
that case, the Supreme Court did not reach whether mail and wire fraud (and the Travel Act, 18 U.S.C. 
§ 1952)17 were extraterritorial. The court below had [*44]  concluded that they were not, and the 

 

17 Section 1952 regards interstate or foreign travel of oneself, not inducing another to such travel or the 
transportation of goods as in § 2314. 



appellant did not dispute those conclusions. Id. at 345. 

It appears the Tenth Circuit has not yet decided after RJR Nabisco whether any of these predicates are 
extraterritorial. Cases outside this circuit reflect a growing consensus that they are not. See, e.g., United 
States v. Elbaz,     F.4th    , 2022 WL 2348691 (4th Cir. June 30, 2022) (wire fraud); United States v. 
Napout, 963 F.3d 163, 178 (2d Cir. 2020); Skillern v. United States, No. 20-13380-H, 2021 WL 3047004, 
at *7-8 (11th Cir. Apr. 16, 2021) (mail and wire fraud); United States v. All Assets Held at Bank Julius, 
Baer & Co., 251 F. Supp. 3d 82, 98-99 (D.D.C. 2017) (Section 2314 transportation of goods), recon. in 
part on other issues, 315 F. Supp. 3d 90 (D.D.C. 2018). Thus, the Court looks to the second step — 
the "focus" of each predicate and whether Plaintiffs allege a domestic violation thereunder. The circuits 
that have addressed the focus of mail and wire fraud appear to agree that it is the misuse of the 
instrumentality — domestic mails and domestic wires, respectively. See, e.g., United States v. Hussain, 
972 F.3d 1138, 1143-44 (9th Cir. 2020) (misuse of the instrumentality in furtherance of the scheme to 
defraud); Elbaz, 2022 WL 2348691, at *1. "Wires" include the internet. United States v. Kieffer, 681 
F.3d 1143, 1153-54 (10th Cir. 2012). Therefore, "a claim predicated on mail or wire fraud involves 
sufficient domestic conduct when (1) the defendant used domestic mail or wires in furtherance of a 
scheme to defraud, and (2) the use of the mail or wires was a core component of the scheme." 
Bascuñán v. Elsaca, 927 F.3d 108, 122 (2d Cir. 2019). 

In this case, Plaintiffs specifically allege Defendants (Bakhmatyuk, Piazza, and other agents of 
Bakhmatyuk) sent several mailings [*45]  and emails to Gramercy and its representatives in the United 
States. The "Count 1 Defendants" caused "false and material representations by means of U.S. ... mail 
communications directly to representatives of Gramercy and its agents, knowing that Gramercy is 
located in the United States, and specifically in the state of Connecticut." Complaint ¶ 178. They also 
allege specific mailings and emails to Gramercy in Connecticut. See, e.g., Id. As for Yaremenko, SP 
Capital and TNA, Plaintiffs allege the transfers in Section V(D) of the Complaint (¶¶ 122-123, 138-140) 
took place over the wires to TNA in Wyoming. Id. ¶ 178(7). Plaintiffs allege facts that plausibly support 
these communications and transfers were core components of Defendants' scheme to defraud. The 
communications allegedly were intended to deceive or string along Plaintiffs with a false hope that the 
Company was negotiating in good faith but in the meanwhile, Defendants were carrying out the scheme 
to drain the Company's assets into SP Capital and TNA. Plaintiffs therefore allege sufficient domestic 
conduct within the focus of the mail and wire frauds, regardless that other conduct occurred 
extraterritorially. 

As for the § 2314 predicate, [*46]  it does not appear that any court has yet addressed the focus of this 
part of § 2314. This portion of the statute focuses on inducing another person to travel in interstate or 
foreign commerce in furtherance of a scheme to defraud. Plaintiffs allege the Defendants caused 
Gramercy representatives to travel from the United States to Europe for meetings with Bakhmatyuk and 
his agents in the scheme. They allege Defendants' purpose of the meetings was to deceive and string 
Plaintiffs along. These facts plausibly allege that the inducement of Gramercy representatives to foreign 
travel was a core component of the scheme. 

Finally, the third cause of action alleges conspiracy to conduct the scheme alleged in Count 1, and 
thereby involves the same predicate acts as Count 1. Id. ¶ 202. RJR Nabisco assumed without deciding 
that "§ 1962(d)'s extraterritoriality tracks that of the provision underlying the alleged conspiracy." 579 
U.S. at 341. 

Accordingly, this part of the motion to dismiss is denied. 

 
4. Are the RICO Claims Barred as Securities Fraud? 

Defendants next argue that Plaintiffs RICO claims are barred because "any conduct that would have 
been actionable as fraud in the purchase or sale of securities" is excluded from the RICO 



private [*47]  right of action. ECF No. 44 at 37 (citing the Private Securities Litigation Reform Act 1995 
amendment of RICO, Pub. L. No. 104-67 § 107, 109 Stat. 737, 758 (1995)). 

Any person injured in his business or property by reason of a violation of section 1962 of this 
chapter may sue therefor..., except that no person may rely upon any conduct that would have 
been actionable as fraud in the purchase or sale of securities to establish a violation of section 
1962. 

18 U.S.C. § 1964(c) (in relevant part, emphasis added). By the express language of § 1964, only claims 
alleging fraud in the purchase or sale of a security are subject to this bar. 

Defendants cite for instance the Tenth Circuit's decision in Bixler v. Foster, 596 F.3d 751, 760 (10th Cir. 
2010) which applied the bar against a RICO claim brought by shareholders of Mineral Energy and 
Technology Corp. (METCO), who was also a plaintiff. The shareholders alleged that in return for their 
shares in METCO, they were to receive shares from the surviving entity in a planned merger, UKL. 
They alleged the defendants defrauded them from receiving the UKL stock as provided in the 
transaction, and thus the subsequent merger was a fraud. The stock swap constituted a purchase or 
sale of security, and thus the claim was barred. 

But here, Plaintiffs do not allege Defendants defrauded them in the purchase [*48]  or sale of the Notes. 
Plaintiffs purchased the Notes before the allegedly fraudulent scheme, and they allege they still hold 
them. Defendants' motion recognizes Plaintiffs allege they were attempting to restructure or otherwise 
collect on the Notes, and they do not attempt to explain how this would constitute a sale or purchase. 
ECF No. 44 at 40-41. This part of Defendants' motion is denied. 

 
5. Pattern of Racketeering Activity 

Defendants next challenge the RICO claims because in their view, Plaintiffs do not allege a pattern of 
racketeering activity inferring continuing criminal activity but just "past transfers of corporate assets in 
violation of corporate documents." ECF No. 44 at 40-41. As noted above, a "'pattern of racketeering 
activity" requires at least two predicates committed within 10 years of each other. 18 U.S.C. § 1961(5). 
It also requires at least two "related predicates that together demonstrate the existence or threat of 
continued criminal activity." RJR Nabisco, 579 U.S. at 330. This "continuity" requirement precludes 
claims that regard only "closed-ended" conduct, a single scheme to accomplish a discrete goal directed 
at a finite group of individuals, in which there is not even a potential to extend to other persons [*49]  nor 
threat of future criminal conduct. See, e.g., Boone v. Carlsbad Bancorporation, Inc., 972 F.2d 1545, 
1556 (10th Cir. 1992). 

But here, Plaintiffs' allegations reasonably infer the potential that Piazza, Yaremenko, SP Capital and 
TNA will engage in future mail and wire fraud, and/or inducement to foreign travel, as they allegedly 
specialize in sheltering Eastern European assets in Wyoming LLCs. Even if TNA exists solely to hold 
the Company's assets for Bakhmatyuk's benefit, the allegations also reasonably infer that Bakhmatyuk 
will engage in further fraudulent schemes and could use TNA to shelter other assets. He also allegedly 
was under official investigation in Ukraine in 2016 for "embezzlement of government relief funds from 
a Ukrainian bank he owned." Complaint ¶ 3. Taking all of these facts together, Plaintiffs plead a plausible 
pattern of racketeering activity involving all Defendants. This part of the motion to dismiss is denied. 

 
6. RICO Damages and Fraud Allegations 

Finally, Defendants argue that Plaintiffs' "RICO damages are unworkable and unprovable because 
Gramercy could still recover on its Notes," and that they fail to allege fraud with particularity. Both 
arguments either ignore or misconstrue the allegations. Plaintiffs allege that Defendants [*50]  have left 



the Company with little to no value for paying amounts due on the Notes, having purposefully transferred 
all assets to SP Capital and TNA to avoid paying Plaintiffs on the Notes. The allegations leave no room 
for doubt that Plaintiffs plausibly allege damages resulting from the alleged scheme to defraud under 
RICO.18 

Plaintiffs also plead fraud with more than sufficient particularity, with one exception as to Yaremenko. 
As noted, the complaint runs over 100 pages. Plaintiffs allege the who, what, where and when of specific 
communications, meetings, and transfers. 

Defendants argue that the complaint does not allege any of the Defendants themselves committed 
RICO predicate acts, and they further argue that the conspiracy claim (Count 3) cannot save the primary 
claim (Count 1). This ignores many allegations of specific communications by Piazza (Complaint ¶¶ 
178(4), (6), (8)) and specific communications by others acting as agents of Bakhmatyuk and Piazza. Id. 
¶¶ 178(1), (3). Plaintiffs further allege that SP Advisors and TNA committed these same predicate acts 
through Piazza, who controlled them, and by way of their relationship with Bakhmatyuk. Id. ¶¶ 170(5), 
176. These allegations [*51]  support Plaintiffs' claims that Piazza, SP Advisors and TNA committed 
RICO predicate acts. 

However, as for Yaremenko, the analysis is different. Plaintiffs allege he was "closely involved in SP 
Advisors' efforts to further the Count 1 Enterprise's scheme," including by signing the annual accounts 
for TNA, helping to establish TNA as a "dummy" company to receive Company assets in transfers 
lacking consideration in order to shield those assets from Plaintiff, and managing TNA with Piazza. 
Complaint ¶¶ 8, 18, 20, 138, 143, 144, 167, 170(4). These allegations do not suffice for Count 1.19 But 
they do plausibly support Count 3, that Yaremenko agreed to further the other Defendants' (including 
Bakhmatyuk)'s enterprise. CGC Holding Co., LLC v. Broad and Cassel, 773 F.3d 1076, 1088 (10th Cir. 
2014) ("Pursuant to § 1962(d), conspiracy to commit a RICO violation also constitutes a violation of the 
Act when a conspirator adopts the goal of furthering the enterprise, even if the conspirator does not 
commit a predicate act"). Thus, this part of the motion to dismiss is granted in part only with respect to 
Yaremenko on Count 1. It is otherwise denied. 

 
III. Conclusion 

Consistent with the foregoing, Defendants' Piazza, Yaremenko, SP Capital, and TNA's motion to 
dismiss (ECF No. [*52]  43) is DENIED IN PART and GRANTED IN PART. Count 1 is dismissed with 
respect to Yaremenko only. If they can remedy the deficiency noted on that claim, Plaintiffs may amend 
the complaint by August 5, 2022. Absent a timely amended claim, the dismissal of Count 1 as to 
Yaremenko will become with prejudice without further action by the Court. 

IT IS SO ORDERED this 7th day of July, 2022. 

/s/ Nancy D. Freudenthal 

NANCY D. FREUDENTHAL 

UNITED STATES SENIOR DISTRICT JUDGE 

 
18 In a footnote, Defendants postulate that Plaintiffs will either have problems with indefinite damages or with the 
statute of limitations. The Court does not address this argument, as it is raised only in a footnote and the statute of 
limitations is generally an affirmative defense. 

19 For Count 1, Plaintiffs allege the Count 1 Defendants (including Piazza, SP Capital, TNA, and Yaremenko) 
committed predicate acts themselves and aided and abetted those of Bakhmatyuk and his agents. See, e.g., 
Complaint ¶¶ 170, 175, 176. In their response, Plaintiffs do not appear to argue aiding and abetting liability for civil 
RICO. The Court therefore does not reach that issue. 



 


