1368

playee of the U'nited States or any agen-
¢y thercof to perform a duty owed to the
plaiptiff.” Before mandamus relief
would be available, the Court would have
to hold that the FHA owed plaintiffa
the duty to perform & proper inspection
and appraisal, Since we have held that
such a duty does not exist, plaintiffs
have failed to state a clabm upon which
mandamus relief could be F.:'nh'ted-

[8] Injunctive relief aslao s not
available in this action®® The difficulty
in providing an injunction drawn so that
it will provide relief to plaintiffsa hos
been recognized by the United States
Court of Appeals for the Third Circuit

381 FEDERAL

(3rd Cir, 1974). Assuming the facts 5
leged in the complaint to be trae,
tiffs may be entitled to secure
trative compliance with the
Houslng Act and HUD-FH

in Davia v. Romney, 490 F 24 1360, 1!TQ

by injunction, but the inj must
be framed o remedy © plain-
tiffs. The harm o s in this in-
stance cannot be r ¥ injunetion
heeause it s & coptracia for
insuranee  havw dy hesn  (ssued,
The Court been whaolly umable to
CoRncEiveE itjunction, mamdatory or
pn:thlh at would be of the slight-

to Inmtlifrt. Plintif{s, there-
fniled to state a claim upon

junetive relief can be pFranted.3”

For the reasons stated, [t (s i

Ordered that plaintiffs’ metion to re-
consider the partial summary judgment
entered April & 1953, la denbed ;

Chrderesd that the parties’ motlons for
summary judgment are denled as moot;
and

Ordered that the complaint is dis-
missed for failure to state & cloim upon
which relief can be granted.

38, Plalneiffs hove nof  peguesial Ju.,lu.lﬂhn;
relief.

7. By metion flsl May 2, 1004, plaiotiffs re-
jwmstisl leave 0 pmens their comgileing by
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Suit to reduce & foreign arbitration %]

awnard to judgment. ﬂunnﬁmn!‘phh-.“ AL
Liff for summary judgment, the District - '

Court, Whitman Knapp, J., beld that . -
parties to time charter agreement, hav- gy

ing umdmtrhiunﬂmknlnhdmma R
as to carefully veplace standard charter - © =
language which would have required ar-

bitration to take place in New Yark’ ' " R
implicitly agreed that British law should . - e
apply to arbitration, and were thus re= = Ll

guired to aceept award of arbitrators o
made in Lendon purssant to British Ar-

bitration Act, mnu.hmnm:m.-' ‘;:'
preas language providing for eniry. of, &k
judgment in arbitratbon agresmest, did did = '-'_-.-."-'

not have jurisdiction to enter jodgment

based on award of arbitrators when it- ool

had nnun%:rubmredmﬂhjtﬂrml ' v
tn Lomdom. .~ : T
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striking the “Fourth Ceoss of Action™ spd =~ + wEl
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erns unbess the parties to soch arbiten-

. tion agree to the adoption of laws of a
E- different jurisdiction.
:.‘:f " i, SBhipplng <=38(7)
gl r:;_,' Parties to time charter agreement,

having agreed to arbiteation in London
r. : 20 as 1o earefully replace standord char-
as ter language which would have required
arbitration to itake place in New York,
implicitly agreed that British low should
epply to arbiteation, and were thua
required to accept award of arbitrators
made in London pursaant to British Ar-
hitration Act. though ecourt, withoot ex-
presa language providing for entry of
judgment in arbitration agreement, did

L A e
S R
®
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Fi g
not have jurisdiction to enter judgment @'
based on award of arbitrators when it : -

Plaintiff, Splosna Plovba of Piram .
(Sploena)l  and defendant, Agrelak
Steamship Corporation (Agrelak), em- .
tered into a New York Ex- -
change Time Charter dated
February 24, 1968, Under
clause 17 of the
ngreed, that should

endunt Gemini Shipping J "
Inc. (Gemini) entered into
charter, nccording to which
anderteok lo operate the same

Bubsequedly, certalin disputes - : - .
v had not as yet beon reduced to judgme between Sploana and Gemini, and - A
. ' in London. 8 USC.A. §§ 9, 201 et NoT: Erlbmh demanded mmmwﬁmﬂ S | gy i
. .7 to clause 17 of , R it
: = uhﬂ"’?m""r:“ -l . Agrelak only, Gemini agreed to prose- , ' . .
m“n""in]“-".ﬂ"-’n ::;rf; ;:;u:f : th; cute the arbitration in the nume of :
Agrelak and to indemmify Agrelak. for
forum must be “"?"d*\k"“ short-  Liobility ns determined in the arbites-
cutting of appropri ure 4o : L
must b discowrn : o t
On August 23, 1973 the arbitrators o
7 a awnrded Splosna the principal-sum of °
3 : Clehanow “allan, New York City, $162.487.75, plus interest thervon at the s
- for plain Hyron King Collan, ang '8t of 7.5% per annum from Jume L. % b
Tk - ; 1972 until August 20, 1973, which infer- .
oy : Mich it, New York City, of i -y
i3 ! ikt eat amodsls to $14.840. The arbiteater « "
=3
9 . Denovan, Maloof & Walsh, 2180 warded costs of §$3,497.36, for a to-
. tal award of $180,755.11. Splosna claims - -
I ark City, for defendant and third : , i
plaintiff by Richard E. tto, that Agrelak has paid it Iﬁ'_E..lBH.-II- pir= "o
‘uwj"t'nrk City. of counael Repe suant to the award, still owing $94.571.- - =
x ! i3 for which amount Splosna haa R -,
brought this litigation, Defendant as- — T
MEMORANDUM AN et
— serts in its affidavit in opposition to the L
WHITMAN ENAPP, Dstrict Judge. motion for summary judpment, that . L
This motion for summury judgment Payments have been made to plaintiff .I.I:I. : ;
by plaintiff, pursuant to Rule 56(a) of the amount of $126,183.48.~ 4 4
the Federal Rules of Civil Procedure, Plaintiff , in moving for sum= j:‘]' et
- raises the question of whether this court mary judgment asserts that, since the - A, :,
can enter judgment based on an mward clause pursuant to which both parties . J.,_""'
of arbitrators in London, where that agreed to arbitration, provides that the i
award has pot been reduced to judgment award “shall be final, and for the pur-- . '-‘H
in London. pose of enforcing any award, this agree-, = i
L. 17, "Thnt should sny dispute arise be- that of wmy twe of them. shall be-fioal, | 44
vween UDwiers amad Clharterers, tlie msttes amd for the parposs of eofercing amy- = g "':
i dispuie shall be referrsl to three per- ward, this sgreemest may bs mids & rols L & S
sone in Lemdem, oma to e appoioted by of the Court. The Arbitrators shall be | T an
each of the partles bereta, and the third commereinl men™, P T
by the two so chosen: their decision ar -5k B
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menl muy be made & rule of the Court™,
: it 4 not necesaary for 8 London Court
to enter judgment on the London mrbi-

J81 FEDERAL SUPPLEMENT

LN ﬂwurfl' -l-'ll"l

provides that ‘an arbitration agresment

mhﬂmﬂ%%hﬂﬂm
pursuant to which may en=

- s tration pward before plaintiff is entitled  tered in terma of the awapd® sk,
L to & judgment of enforcement from this  in the case of & Japanese =
’)5}'.5“5'! ' Caourt. been held that such a fi ’ B
-'-"'-'if-‘r'.' y A Defendant Agrelak on the other hand, oward, where & .:I'I-li o ;_
Ly <o “—  argues that, since paragraph 17 of the ‘tered in the f ‘s _'n-i
_.J:’. . eharter dous not r:;!ﬂ:'ﬂml]!r provide that a the award was made, P
# court shall have jurisdiclion to emter o_Umit In re Foto-" - -
R judgment wpon an award pursuant (ED.NY.157T4).* © ! A
e thereto, this court does not have juris- mﬁ“‘ PR b "
¥ i diction to enter summary judgment. X AL ihe —arhiiration ‘5(‘ -~
. 4 GrE [1] In signing the charter agree- clanag phovidin sdgment of the | A -
E 4 ment, both parties agresd to arbitration i entered upon the award. | ¢ N
e in London, carefully replacing the stand- B the pariies agreed LHaL .che. #
'f" ard printed charter Inguage which . “shall be final, and for the pyre’ <" o
L would have required arbitration to % vée of enforcing any award, this agrees - 00
1"_ place in New® York, Hy so doing, mlmrh-ln:hlmhntﬁiﬂmt.";' b s
.. ; mrun implicitly a Under Section 16 (supro) of the Act, by, ' "%«
.::"'u'_ ' : apply to “final™ is meant that the award.is *:un-r, : * RIALK
S - since it is o recognized pring the appealable” subject only to the power of 7 "« :‘,-i:;
s lnw of the country in whjcl the arbitra-  the court to remit or set aside the avenrd wi
;5:'_- tion proceeding tnkes r.ru, un- pursuant to Sections #1-23. L _he ;1-.'4_'- o . -
B less the parties to s e b
i o the-udloption m‘ dl!fzrml. o ";‘;l e wﬂm m& o
& rindiction. l.i‘ L { Becond) of . . b et
g s - Conflicts § ]_ Shlﬂ.. in "l’lﬂ-l_'!r ¥, Tarrytown Assos. | & | &
-4; ; ciatea, Inc. (2d Cir. 1971) 477 F.2d 208, ‘ e g
> - : , by agresing to necept the Second Cireuit hold that even though Tat:
- i i the rules of the Amecrican Arbitratiom ' -;-
:':' & award of the arbitrators Association were incorporated by refer;’ +1
”‘. ritish ence into the arbitration agreement’ | . ,?
S - (heretofore re- mpre reference to the rules was not suf-. - i
; s to as “the Act”) ficient to act as a consent to the entry }
- - Y ' 1 of the Act provides that the of judgment by the Court ?ll:ﬂ the, \ '."I_"I-
J_E: s : ® authority of the arbitrator shall be irrev- PI-I'HH- did not further explicitly s et EE
gt ' ocable except by leave of the High that judgment should be sntered upem, .. 2174 %a
-1 Court? and Section 16 provides that, un. the award, the Court asserted that the ° wE
iy loas otherwise agreed, the decision of the district court did not have jurisdiction. - ° "¢

arbitrators shall be final and binding on

hglll the partiesd  Furthermore, Section 26
Ly

e L The Act cumsolllated withowt amendment
‘:P_-‘i'-f-_- Vh the Arhitration Aects of 1588 1 TR,

R

Ao L e = 1. Bectios 1. “The authority of ss orbitrator
' £ or amples appaisted by or by virue of an
e s Cp - arbiteation agresment chall, unbess 8 oo-
il *l._' "__ IFasy Mivtemtion s expessssil im the agres-
-_':_L,;_- 5 A ment. b ireevorable seent by lEnve  of
3 A . the Llieh Cowre of Jmiligs & ereal™,

i T

i .l"-. 4, Section 14 "Unless & conirary imbention b

'.I'..:".;-:."-'I_ e expressel lereln, every schlirmtion agree-
; ment shall, where such & proviskon is sp-

to confirm the sward. Congistently, in : Z
Island Territory of Curpeso v. Solitron ;
P x B %

plicalile te the sofecence. be desmed tor e

to the sams sflect, sl

given. jodgment may be soiesmd [n termas ok ':'
of the sward”, ot e 4 nhied . ‘Q-_L_'
j iy = -:I- P fr
L
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Devices, [ne. (2d Cir. 1973) 489 F.2d4
1313, 1319, the Court stated:

“It 1= not insignificant that the Fed-

eral Arbitration Act itseli makes o

very clear distinction between action

on an award and action on & judgment
enforcing the award, painting out that
application for an order confirming
the award may be made only when

‘the parties in their agreement have

agreed that & judgment of the coort

shall be entered upon the awsrd'

k "8 USC §S,

Furthermore, Section 28 of the Brit-
ish Act explicitly provides for enforce-
ment procedures for an  arbitration
award, As the comments to that Sec-
tion indicate, the purpose is to enfore
an award only*where the rights and
hilities of the parties have been d
Iy setiled and enmnnot be furths
ed. In the insiant case, i

has been an nward, thes s b no
the Act, the lpp]Nt%'l.n enforce the
award should ﬁu by originating
summons in 8 Bench Diviaion
befare o j§ in chambera or o master,
and no rance need e entered.
This n done,

' in the instant situation, the
ors have made a final award to

iff but plaintiff bas failed to have

t entored upon that award in

TUntil such judgment iz entered

in I.l:m.d.l:rl:l.. without express language

providing for entry of judgment in the

arbitration agreement. this court does

not have jurisdiction to enter judgment
of this arbitration sward.

It should be noted that England is not
& signatory to the Convention on the
Recopnition and Enforcement of For-
elgn Arbitral Awards, 9 U500, § 200 &t
meg. (1970},

[3] The arhitration award has not
attained finality as to enforcement ae-
cording to British law, In such a situa-
tiom, law and publie policy suppart deni-
al of n motion for summary judgment.
With international commerce growing

, putes through arh

constantly, and the interaction of natlon-
nl economica with political conventions: .
increasing, stability of expectation im

the resolution and dine
itra .3
two Dt

in & fareign. - ATy

Under such circa

ﬁ

E

hie court will allow plaintiff twanty . ;
(20) days frnmthuujﬂﬂilwdn*: R
to submit memorands on the issue of t'h.l ;LS

sufficiency of the complaint. l:H.hn-—~ '1' it
wise, the complaint will be dismissed. - & Db
Ifmmrlndl.l.nﬂh&.dufﬂlhlﬂllﬂ_ Seh T
be given ten (10) days to reply, and the 4 .-
question will be taken under advisement . o
So ondered. - :,"- -
et - SR
S
i 5 F
- 8 '\-I r .1.
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After remand, 472 F.2§ 96, the District - BT [
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