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transaction is a commercial transaction. then, according to the learned Counsel
the award in question was a ‘foreign award® which the appellants were entitled
to enforce under the provisions of the 1961 Act.

19. What is argued before us by Mr. Kenia and Mr. S. Ganesh is that when
the definition of “foreign award’ uses the words ‘‘considered as commercial
under the law in force in India™, it contemplates that there is some provision
somewhere specifically enacted, which gives some guidelines as to which legal
relationships are to be considered as commercial. Mr. Kenia's argument was
that there is no provision in the Act either defining or indicating what legal
relationship is considered as commercial nor can this be found under any other
law in force in India. The learned counsel contended that though the use of.the
word ‘considered’ may not be equated with the word ‘defining’, ultiately while
determining the scope ot the concept of foreign award, it would _beCeme” neces-
sary to find whether there is any definition anvwhere to indicate that a parti-
cular legal relationship has to be considered as commercial.

20. Mr. S. Ganesh appearing for the intervener hasefusther argued that a
legal relationship is different from the antecedent framsaction which gives rise
to that legal relationship and if the argument of gheNearned Counsel for the
appellants is accepted that no special emactmént Or provision is necessary,
which specifically defines or indicates what legal relationships can be considered
as commercial, the Court will not be giving,effect to the words ‘‘under the
law for the time being in force.”” Our aftemtion has been invited to the defini-
tion of ““Indian law"" in Sec. 3 (29) ©f jthe® General Clauses Act and to the
definition of “-existing law™ in Arpticle"366 (10) of the Constitution of India.
Cl.  (10) of Art. 366 of the Censtitution defines ‘‘existing law’ as meaning
any law, Ordinance, bye-lawsule or regulation passed or made before the com-
mencement of this Constitution by any Legislature, authority or person having
power to make such aslaw,“Ordinance, Order, bye-law, rule or regulation.
Now, the argumen{ before us appears to be that the words “‘considered as
commercial under the faw in force in India’” would mean that the law must be
one within Sec. 329y of the General Clauses Act and it must clearly and
unequivocally tegard a particular legal relationship as a commercial one and
that this,«he saidd Act must do for the purposes of the 1961 Act alone. It was
argued.that there was nothing in the Sale of Goods Act which regards a re-
lationship“between a buyer and seller as commercial: that it only regulates the
rights of buyers and sellers.

2V. We are unable to see the relevancy of the definition of ‘‘existing law™
made in Art. 366 (10) of the Constitution which is intended to give the meaning
of those words which have been used in the Constitution at different places.
It refers to law made before the commencement of the Constitution. The
1961 Act is a post-Constitution Act and though it is possible to appreciate the
argument that there has to be some provision which must specifically indicate
what legal relationship should be considered as commercial. when the definition
of foreign award used the words ‘“legal relationship............... considered as
commercial under the law in force in India”, any reference to existing law
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in Art. 366 (10) of the Constitution appears to be inapposite. Now, so far
as the definition of **Indian law™ is concerned also it is difficult to appreciate
how that definition is of any assistance to the respondents. A law in force in
India™ contemplated by the definition of forcign award could be Indian law
u/s. 3 (29) of the General Clauses Aci because the definition itself states that
the words mean any Act, Ordinance, regulation which had the force of law.
The reference to Indian law in Sec. 2 (29) of the Generdl )Clauses Act has
however, rcally nothing to do with the contention @Which TS now sought to be
raised on the requirement of the definition of ‘forgrem award.’

22. Now, for the purposes of this case, it is not decessary to go into the
width of the meaning of the word ‘commegce’ because admittedly, a trading
activity like buying and selling, which is invel¥ed» in the instant case, will be
covered by commerce. ‘Commercial’(willl mean pertaining to commerce, on
which there can hardly be any dispute N I'n.Blick’s Law Dictionary, ‘commercial’
is delined as “‘relates to or is connécted with trade and traffic or commerce in
general™ and it is stated that “Sconimercial’™ is a “generic term for almost all
aspects of buving and selling?™

23. There is also no dispute phat between the appellants and the respon-
dents in this case there\is ¥ legal relationship wiich is contractual. We are,
therefore. not concernéd with any legul relationship which is not contractual,
though we may peintout’that Mr. Nariman had invited our attention to certain
passages from Mullals Contract Act and Mulla’s Sale of Goods Act which deal
wtih the cgncept=0f a quasi-contract and what was argued was that when the
definition{ used /the words ‘‘legal relationship. whether contractual or not”,
reference, was intended to be made to a relationship which could be brought
abofit by the concept of a quasi-contract as contemplated by the principle
embodied in Sce. 70 of the Concract Act. In Mulla’s Contract Act, 9th edition,
page 497, quoting the decision in Craven-Ellis v. Canons Limited, (1936) 2 K. B.
403, it is observed that **The rendering of services under a void agreement is
a tvpical situation leading to a quasi-contractual remedy.”™ [In that decision
Greer L. J. has pat the proposition thus at page 412 :

“In my judgment the obligation to pay reasonable remuneration for the
work done when there is no binding contract between the parties is imposed by
a rule of law and not by an inference of fact arising from the acceptance of
services or woods. It is one of the cases referred to in books on contracts as
obligations arisinx quasi ¢x contractu, of which a well known instance is a claim
based on waoney had and received.™

24, Now, when the definition of foreign award refers to -‘legal relarionship
........ considered as commercial under the law in force in India’ we cannot
overlook the fact that the 1961 Act was intended to vive effect to the New
York Convention. The New York Convention made reference to the national
law and the declaration of accession to the New York Convention by India
made reference to the law of India. Now, the words **national law™ or ““the
law of India’ no doubt will take in a particular statute, but these words are
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of such wide import that they will envelope the entire body of laws which arc
effective or operative in India. Indeed when the statute uses the words ‘‘law in
force in India,” such use of words could never have contemplated a refercnce
to any particular law and while it may in 2 given case in the context refer to 2
law on that particular subject, generally such words are used when reference is
made to the general body of laws operative in India. We have repeatedly asked
the learned Counsel for the intervener and the respondents as o what kind of
provision they contemplated which they argued that there has to be a law which
deals with contractual legal relationships and declares them to be commercial.
We were, however. unable to clicit any satisfactory answer. With several kinds
of transactions which may be considered as commercial on the facts of each
case, it is obvious that when the Parliament referred to the legal relationship
considered as commercial under the law in force in India, it had in mind the
general body of laws with reference to which the nature of the transaction would
be considered. The definition clearly did not contemplate any special enacyment
dealing with a commercial transaction as such only for purposcs of the \9CK
Act. While it may be true that a legal relationship may ot be cquatgd, with, the
antecedent transaction which creates that legal relationship, it is diffteult or us
to appreciate how for the purposes of ascertaining the nature of relitienship we
can exclude from consideration the nature of the transactigffom which the
relationship flows or out of which the relationship is creaged.\ If¥the transaction
between the parties is one which partakes of commerce OF whith is in the nature
of commerce. then inevitably the relationship betwgen We partics to the contract
or parlies to the transaction will be clearly a domnjercial relationship. The
nature of the relationship will depend on‘the fature of the transaction and
whether the nature of the {ransaction is commergial or not will have to be
determined with reference generally to the taw in torce in the country inclusive
of what the learned Judge. who decidéd/the® Indian Organic Chemicals Ltd.’s
case (AIR 1978 Bom 106) referrgd to s an operative legal principle in force in
India. The mere use of the wdrdyupder . preceding the words **law in force in
India’ would not, in our vigWenecessarily mean that you have to find a statu-
tory provision or 2 proVision of law which specifically deals with the subject
of particular legal relatidnship being commercial in naturc.

24A. It is no, dodbt, true that the use of the word "under’ in a given case
may require a refercncd 1o a particular provision of law. but the meaning of the
word ‘underjalsons -according to.”” (See Black's Law Dictionary.) If the word
‘under’ is omstrifed in the sense of meaning **according to the law of India™ or
“accordifig.to the law in force in India’ or in the sense of a legal relationship
bein® ‘regarded as commercial by the law in force in India, such a construction
cannel mean, as was contended, that the Court is not giving a meaning to all
the\ words used in S. 2 or thatany part of that section 1s hcing-ignorcd. It is
not, therefore, necessary to refer to the two decisions of the Supreme Court on
which reliance was placed by Mr. Ganesh in Aswini Kumar v. Arbinda Bose,
AIR 1952 SC 369, in which the Supreme Court has held that it is not 2 sound
principle of construction to brush aside words in a statute as being inapposite if

@ India
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they can have appropriate application in circumstances conceivably within the
contemplation of the statute. and the decision in Shiv Bahadur Singh v. State of
Vindhya Pradesh, AIR 1953 SC 394, in which the Supreme Court pointed out that
it is incumbent on the Court to avoid a construction, if reasonably permissible
on the language which would render a part of a statute devoid of apy meaning
or application.

25. Mr. Nariman has brought to our notice two decisions™of the United
States District Court in which the same phrascology( used the New York
Convention and in the American statute giving effect  to “that Convention was
construed. We have been supplied with a photostat_extract from the Federal
Supplement, Vol. 365, containing the judgment in the case of the Island Terri-
| tory of Curacao v. Solitron Devices, Inc. given by, the United States District
. ' Court on l14th. Feb. 1973. The disputg {n that case was between the Govern-
ment of Curacao and Solitron Devices Ihe.. \which was a manufacturer in the
United States and one of the contéftians was that the award given by the
Arbitrators in Curacao did not arise6ut of *legal relationship™ . .. .. which is
considered as commercial includinghastransaction, contract or agreement descri-
bed in Section 2 of the relevant statute and thus did not fall under the Conven-
tion. The dispute had afier=éut of an agreement between Curacao and the
Solitron Devices Inc. funder®which Curacao had agreed to construct factory
buildings in Curagd® dt.ihit expense of Curacao and in those factories, Solitron
Devices Inc. had, agfeed to put its electronic manufacturing industry into
operation within.l2 months of the delivery of the larger building and the
manufactufing fmdustries were such as to provide employment for at least
3000 persofis born in the Netherlands Antilles. The objection to the award

raised on behalf of Solitron Co. was negatived in the following words :—
y+(0YSolitron objects (Memo, pp. 10, 11) that the award did not arise out of
: a ‘légal rclationship...... which is considered as commercial, including 2
fransaction, contract or agreement described in Section 2 of this title.......

.

(9 U.S. C.[s] 202) and thus did not fall under the Convention (9 U.S.C. [s.] 202)
The reference to Scc. 2 is to any maritime transaction or a contract evidencing a
transaction involving commerce.’

[he Convention. which s enforced by Chapter 2 of Title 9 of the Code,
was adopted in 1938 by the United Nations Conference on International
Commercial Arbitration. It was provided that each -Contracting State’ (and
both the United States and the Netherlands became such) could declare that it
would apply the Convention only to awards arising from ‘legal relationships. . .
which are considered as commercial . . . . The United States so declared and
9 U.S.C.[s.] 20250 provides.

Research has developed nothing to show what the purposc of the ‘commer-
cial’ limitation was. We may logically speculate that it was to exclude matri-
monial and other domestic relations awards. political awards, and the like.

Judged by any test, however the contract, of January 12, 1968 seems clearly
to be ‘commerical’. It has been said in this connection (Quigley, Convention on
Foreign Arbitral Awards, 58 A. B. A, J. 821, 823 (1972)): *In the case of the

§
1
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United States reservation it seems clear that the full scope of ‘commerce’
and ‘foreign commerce.” as those terms have been broadly interpreted, is
available for arbitral agreements and awards.™

The United States Court thus pointed out that the agreement between the
parties was clearly commercial and that the word ‘commercial® was put in order
to exclude matrimonial and other domestic relations awards, political awards
and the like. The other decision is also of the United States District Court, South
District of New York and the extract is taken out of the Year Book of Com-
mercial Arbitration, Vol. 5. 1980, page 271. The dispute in that case was
between two Corporations. one from Chile and the other from New York, and
the Arbitration award was made in Chile. 1t held that a dispute arose out of 2
classic commercial relationship involving purchase and sale of goods bystwo
Corporations and, therefore, the arbitration agreement was within the meaning
of the New York Convention. We quote the extract below :—

““After having referred to Art. II, Para 1, of the New York Cenvention,
and having observed that the *United States has limited thé&seepe of Art. II,
Para 1, by adopting the reservation that the Convention apgligs ouly to arbitra-
tion agreements -arising out of legal relationships . . . .\ whi¢h are considered
as commercial,””. . . ... Art 1, Para 3", the Court conclirded that the submission
agreement provided for arbitration of the dispute asgte-the quality and condition
of goods purchased. Since the dispute arose owt™of\ & classic commercial rela-
tionship—one involving the purchase and salg.of\goods by two corporations the
submission agreement was an arbitration ggfeemgnt within the meaning of the
Convention.”” (Undcrlining ours.) We have alredidy pointed out above that Para3
of Art. I of the New York Conyentiop refers to ‘‘legal relationships . . . .
Which are considered as commerciahunder the national law of the State making
such declaration’. The United(States*District Court has thus understood the
declaration to mean that if undemthé general law a relationship can be consi-
dered as commercial, thetCOhyention on the Recognition and Enforcement of
Foreign Arbitral Awards'will be attracted.

26. Mr. Narimaw haskclied upon the Rules of the Bombay, Calcutta, Delhi
and Madras High Gofirgs which refer to commercial causes or suits in support of
his argument that thos¢ Rules contemplate that transactions which are generally
understood wndar the law and not any particular law as commercial are the
basis of the\provisions defining commercial causes. The Rules are more or less
identicdhan’ we may merely refer to the Rules of this High Court on the

Original Side where under Rule 228 commercial causes are defined as
foltayus: —

“Commercial causes include causes arising out of the ordinary transactions of
merchants, bankers and traders whether of a simple or complicated nature and
others, causes relating to the construction of mercantile documents, export or
amongst import of merchandise, affreightment, carriage of goods by land,
insurance, banking and mercantile agency and mercantile usages. Suits relating
to infringement of trade marks, patents and designs and passing of actions shall
be treated as commercial causes.
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Suits relating to purchase and sales between merchants or traders on the
one hand and manufacturers on the other hand in respect of goods which are
normally purchased and sold by the manufacturers in the ordinrysourse of
their business as manufacturers shall also be treated as comumereials/causes.”
Reference was also made to the Commercial Documents Evidencer Act, 1939,
This Act has a schedule which enumerates a large number of ‘documents and
S. 2 provides that notwithstanding anything contained, in “the Indian Evidence
Act. 1872. statement of facts in issue or of relevant_facts made in any docu-
ment included in the Schedule as to matters usually stated in such document
shall be themselves relevant facts within the meaning of that Act. How
obviously the Rules and the Act relied spon proceed on the footing that the
causes or the documents referred to therein, arise out of commercial transactions.
They may give some indication as to what-ate commercial transactions, but when
the causes or the documents are reférred to as commercial in the context of the
transactions. that is only for th§ pusposes of those Rules or Acts, but those
definitions will not be of any dSgistance for the purposes of construction of the
definition of *forcign awdfd™=Nn the 1961 Act. It has. however, to be noted
that even in the Rules afid theMct concerned. the definition is based only on
the general concept pf-comaierce under the general law of the land.

27. Now, coming to the decision of Mrudul J. which Mody J., has followed
in the judgment, which is the subject-matter of the appeal, it is impossible to
find any infirmity with that part of the judgment of the learned Judge which
describeswht gencrelly commercial relationship means. After making a
referende to the 1937 Act and the 1961 Act and pointing out that provisions of
these ActsWere calculated and designed to subserve the cause of facilitating
international trade or prcmotion thereof. the learned Judge observed as follows
in para 39.-—

**An expression occurring in such statutes therefore, must receive, consistent
{vith its literal and grammatical sense, a liberal construction. 1, therefore, take
the view that the concept of commercial relationship in S. 2 of the 1961 Act
takes within its ambit all relationships which arise out of or are ancillary, and
incidental to the business dealings between citizens of two States. The concept
takes within its fold all legal relationships pertaining to the international trade
in all its forms between the citizens of different States.”

The proposition laid down by the learned Judge cannot be disputed. How-
ever, when the learned Judge proceeded to construe the provision in S. 2 of the
1961 Act he emphasised the use of the words --under the law in force in India”
and then observed as follows in para 42:—

«“The expression occurring in S. 2 is “legal relationships, whether contractual
or not, considered as commercial under the law in force in Indic” (emphasis sup-
plied). It, therefore, follows that not only should the relationship be com-
mercial but such a relationship should be -considered as commercial under the
law in force in India’. The use of the word “under” in my opinion, is deliberate
and predicates coverage. It posits a cloak enveloping an act. In legal
parlance the word -under’ connotes ‘by virtue of". Itis sometimes also trans-
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lated as ‘pursuant to’. The expression ‘under the law®, therefore, must
mean by virtue of a law for the time being in force”. In other words, before
provisions of S. 3 can be invoked. the agreement must be an agreement
embodying a relationship considered commercial under a provision of law. In
my opinion. in order to invoke the provisions of S. 3 it is not enough to
establish that an agreement is commercial. It must also be established that it
is commercial by virtue of a provision of law or an operative legal principle in
force in India™.

Later in para 43, in which a specific argument was raised before the learned
Judge that it is not necessary to identify the provisions under which a relation-
ship is considered commercial and that it was enough to show that the relation®
ship is commercial as normally understood in legal parlance. the learned
Judge rejected those contentions in the following words. —

“I am unable to appreciate the contentions. The question is not as t6 the
import of the word ‘commercial’. The question is what effect should be given
to the cxpression “considered commercial under the law im=force in India’.
There is no running away from the fact that the commercigl’ relitionship u's. 2
must be a relationship considered commercial under the prd¥isibns of a law in
force in India. The interpretation sought to be given Bw.fhe learned counsel,
if accepted. will render the words *under the law indorchin India’ otiose. Such
an interpretation will have to be eschewed™

With great respect to the learned Judge. not only are we unable to agree
with the view taken by him. but it appeary to W that the observations made
by the learned Judge that the relationship [ must/be “*considered as commercial
under the provisions of a law (emphaSis “Sepplied) in force in India™ seem to
run counter to what the learned Judoe/ himself observed in the earlier para-
graph when he took the view thae=sh®, legal relationship must be commercial
“by virtue of a provision af \law) or an operative legal principle in force in
India”. (Emphasis suppliedet Now. an operative legal principle in force in
India would also bz a priagiple Mowing from any law already in force. In any
case, it is not possible far Ws'tH accopt the construction that the words “‘law in
force in India™ weredingend®d to mean a particular law specifically enacted for
the purposes of th&prayisions of the 1961 Act.

23. One of thfarguments advanced by Mr. Kenia was that the enactment ol
such a law was nccessary in order to avoid any controversy with regard to the
construction, diithe words in S, 2 or a contrary view being taken as in the case
of Kamanpi “Enginecring Corporation Ltd. v, Society De Traction Et D Elec-
tricite ®delete Anonyme. (1954) 06 Bom LR 758: (AIR 1965 Bom 114). In
that case, the learned Judge was dealing with the contract with a collaboration
agreement for the sale of the know-how or technical assistance and the question

was whether such a contract created legal relationship considered as commer-
cial under the law in force in India and the learned Judge took the view that
the contract was of a professional character and did not involve any business
or commerce at all.  No other facts about the contract are available from the
judgment and the contract was held to be not a commercial contract because it

PR
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was more like a retainer or contract that is made between a solicitor, a counsel
and an advocate on the one hand and a client on the other, We are not
called upon in this case to go into the correctness of the view of the learned
single Judge, but it is difficult for us to accept the argument that’in order to
avoid any controversy about the determination of the question as to whether
a particular legal relationship is commercial or not it\was necessary to make
a statutory provision enumerating such legal relationship.

29. We have no doubt that the contract in thg“mstant case, which was for
the sale and purchase of a commodity, was ¢learlyva contract which brought
about legal relationship which was commercial i nature under the Indian law.

30. The respondents have filed crosssobjections which have been argued by
the learned counsel for the respondents, One of the arguments was that no
copies of the GAFTA contract No.~119 “hiaving been given to the respondents,
the agreement for arbitration could sot,be fastened upon them. It is difficult

for us to accept the contention, The” contract which is admittedly signed by .

the respondents, clearly makes a“reference to the GAFTA contract No. 119.
Not only that, the parties_have”agreed to delete a particular clause from the
GAFTA agreement. When the respondents have signed this agreement and
have specifically agfeed thdt one of the parts of the GAFTA agreement must
be deleted, it is difficult to accept the statement that they were not aware of
the terms of the GAFTA agreement. Whether they were in possession of the
GAFTA agreement or not is hardly relevant for the determination of the ques-
tion asAOwhether the original agreement was binding and once the original
agreement /was binding, the terms of the GAFTA agreement, which were
incenporated, would automatically bind the respondents.

31" It was then contended that under the terms of the GAFTA agreement,
artificially a provision was made with regard to domicile and according to that
term, the arbitration agreement must be ‘‘deemed to have been made in
England by the buyers and sellers and to have been performed there and any
correspondence with reference to the offer, the acceptance, the place of appoint-
ment or otherwise notwithstanding, the Courts of England or arbitrators
appointed in England, as the case may be, shall, except for the purpose of
enforcing any award made in pursuance of the clause hereof, have exclusive
jurisdiction over all disputes which may arise under this contract’. The argu-
ment was that in view of this clause relating to domicile, the award ceased to
be a foreign award. The argument must be rejected in view of the definition
of foreign award in S. 2 of the Act which is a complete answer to this conten-
tion and we need not elaborate on this any further.

32. It was also argued before us that the modification of the award made by
the arbitrators at the instance of the appellants by their letter dt. 27th Oct,
1977 was without authority. It is difficult for us to see how the respondents
can make any grievance with regard to this modification whereby their liability
has been reduced. The original award of the arbitrators required the respon-
dents to pay the damages of £ 12,000/-. According to the appellants, the
actual amount should have come to £ 11,750/- and they, therefore, wrote t0 the




DECISIONS OF INDIAN COURTS 281

arbitrators on 27th Oct. 1977 and accordingly, the award was rectified and the
liability was reduced by £ 250/- against which the respondents cannot make
any grievance.

33. In the view which we have taken the appeal filed by the appellants
must be allowed and the cross-objections field by the respondents must be
rejected. Accordingly, the appeal is allowed, cross-objections are rejected and
the order of the trial Court is set aside. It is ordered that the award of the
arbitrators dated 9th Nov. 1977 be filed and it is held that the appellants-plain-
tiffs are entitled to a decree in terms of the award for £ 11,750/~ on account of
damages and U.S. Dollars 4.812.50 on account of dead freight and theftare
also entitled to interest at 8 per cent p.a. from 27th April 1977 to 9¢th Nowv.
1977. The appellants will be entitled to the costs of this appeal as, well.as/the
petition in the trial Court from the respondents. There will be mo,order as to
costs of the cross-objections.

34. Leave to appeal to Supreme Court asked for bysthe Tespondents is
rejected.

35. The decree will not be executed for a period of six weekS from today.

Appeal allowed.






