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KWONGKAM 

FILED 
DEC::! :) "J:J~ 

UNITED STATES DISTRICT COURT 
DISTRICT OF HEW JERSEY Ar.~ N 

'"lW.t I. WAUl! 
ClERK 

~OHG KAH TAT TRADING 
CO"PANY. LTD •• 

Plaintiff, 
I CIVIL ACTION HO: 91 - J29'(JCL) 

v. 

COH5UP COKHODITIES. IN C • • 
Defendant . 

LJrL'HD, pi.trial Judo' 

KBMOAAlfDUH 

Thl •• att.r co ••• bafor. th. Court on aotion by pl.lntiff 

Kwong Ka. Tat Trading Co . , Ltd . ,-KIT-) for an Order conllr.lnq a 

foreig" arbitration award .nt,r.d 1n it. favor by • Chin ••• 

arbitral tribunal with r.qard to • breach ot contract action 

•••• cted by plaintiff pur.ulnt to the Cony'ntlon on the 

Rlcoqnlt lon and Enforc •• ,nt of Foreign Arbitral Award., 9 U. S.C . 

'101. Defendant co •• up Co .. oditi •• , Inc, ha. aB.ertad • 

countercl.l. baled upon I.v.ral "plrate tran •• ctiona involvinq 

.ale. of goods batwaan the partie. . Plaintiff has further .oved 

to dl •• l •• defendant'. countarclala, or, In tha altarnative , to 

ra.it defendant to erbitration in Oeljing, China . 

BACKGROUND 

This •• ttar concern. at lea.t one, if not .everal, 

co •• arcial contract. entarad Into between plaintiff KKT and 80Mar 

Ra.ources, Inc .. Defend.nt •••• rt. th.t, "(f Jor purpo •• s of this 

di.pute, Idefendant) Co •• up 1. tha succe.sor to 80.ar Resources, 

(nc. and Bo.ar Co •• oditle., Inc . ,"Soaar",." Defendant'. 8rief 

at 2. While plaintiff ha. challenged this •••• rtlon during the 

cour.e of the proceeding., the Court viII accapt it a. true lor 

purpo.e. of deciding tha i n.tant .otion.. Plaintiff i. a 

corporation organiled .nd extating under the lava of Hong Kong 

vith it. principal place of bu.ine •• in Hong Kong . Defendant i. 

a Delavare corporation vith it. principal place or bu.ine •• In 

Fort Le., H.w Jer.ey . 

pl.intlff raque.t. an order confiralnq an arbitral aw.rd 

entarad by the China International Econo.ic and Trada Arbitration 

co .. l •• ion under the Conv.ntion on the RacQ9nition of poreign 

Arbitral Award. of June 10, 1951, , U. S.C. I 201 at~. The 

award , dated Augu.t 21, 1991, ra l ate. to tha .a1e of a quantity 

of tin ingot. under a .ingl. contract antered into batween 

plaintiff and 8o.arl undar tht. contract , Bo.ar apparantly took 

delIvery of a quantity of tin ingota and failed to .ake pay.ant 

to plaintiff. The award wa. ent.red by a Chine •• arbitrel 

tribun.l in favor of platntlff KKT and agatn.t 80 •• r tn the 

•• ount ot $144,110.51, plus lntere.t .t the rate of eight (I" 

percent fro. Dace.b.r 19, 19.19 . 

Oefend.nt do.s not oppoe. confir •• tlon of the arbitration 

.ward; however, defendant •••• rt. that "any judq.ent entered on 

the arbitration aw.rd .U&t be etayed pend i ng the adjudic.tion or 

resolution of Co •• up'. countercl.t • . " Defend.nt'. Brief .t 2 . 

This countercl.i. i. predic.ted on four contract. for the .a18 01 

tin concentrate that Bo.ar alleqedly enterad into with plaintiff 

KKT during the •••• year •• the afore.entioned contract for the 
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•• 1. of tin ingot.. Defendant al1eg •• that ~kT wa. obliged to 

deliver tin concentrate at • apecified .101.u. tin contant, but 

that the lot. actually dellverad contained 1 ••• than the 

contractually-required .101.u. tin content. a.. Defendant'. 

count.relat. at " 5-1. 

Bo.ar apparently att •• pted to •••• rt th ••• count.re lat •• 

betore the Chin ••• arbitral tribunal. The tribunal, however , 

expresaly declined to con81dar the count_relat •• , no~ln9 that 

"(t)h. contract In que.tion (ralating to the tin ingota) 1. an 

independent one and ha. nothing to do with other contracts 

Ire lating to tin concentrata). and accordingly the Defendant'. 

allegatIon a. to it. f.ilure to pay the .onay tor the contrac tual 

goods Is totally without support . " Arbit r ation Award 

Translation. £~hibit C to Petition . 

Detendant objects to entorce.ent at the arbitr~l award 

pendJng "adjudic.tion or re.olutlon" ot it. counterclal • . 

Detendant argue. that the a.ount awarded to plaintiff In the 

tor. ign arbitration, while indl.putably valld, .u.t be .et - oft by 

certain a.ount. ell.gedly owed by M~T to detendant tor br. ac h o r 

the tour tin concentrate contracta. ~ Defendant'. 8riet at 4 . 

In tact, the a.aunt •••• rt.d by defendant In ita count.rclal. , 

$196 , 979 . 15, exc •• d. the $144,110 . 7' cl.i.ed by plaintiff ~~T. 

Plaintiff argu •• that thl. Court l.ck. jurIsdiction in theee 

entorce.ent proceeding. to entertain defend.nt'. countercla' •• 

and ha •• oved to dl •• i •• the countercl.'a, or, in the 

) 

• 
alt.rnative, to .tay the counterclai. and re.it defendant to 

arbitration in 8aij1ng. China. ~ Petitioner'. Brief at 1. 

PISCUSSION 

Defendant contend. that it i •• ntitled to bring a 

counterclal. In an .ction •• eklng contiraation of a foreign 

arbitr.l award under the Convention on the Recognition of ForeIgn 

Arbitral Award. of ~une 10. 1958, 9 U. S.C . t 201 tt~. In 

eupport of this contentIon. defendant relie. pri.arily upon the 

decision in Jugo.etal y. Sa.lncorD .. Inc .• 7' F . R.D. 504. 501 

(S . D.H . Y. 1978) . In ~ugo.etal, plaintitf brought an ac tion 

•• eklng c ontlr.atlon of a foreign arbitration award. The 

defend.nt counterclai.ed, all.ging that it wa. the ••• igne. ot 

two arbitral award. again.t plaintift .nd the holder of another 

arbitral .ward agalnet plaintiff. The dl.triet court peraitted 

defendant to· .et off the a.ount. due under the .rbitral awards . 

.tating in relevant part that 

no internal inflr.Jty ha. been .hown with respect to 
any of the aw.rds . The intere.t. ot ju.tlce require 
that the Court exerei •• ite power. over the count_rclal.s. 
and .trlke • net balance. notwith. tandlng the fact that 
the arbitral tribunal, becau •• of It. own procedure •• 
wa. unable to do .0 . Jt would be in.quitable to per.it 
this plaintiff to recover a jUdg.ent here agains t the 
defendant on the conc.dedly valid arbitral award in it. 
favor. and .t the •••• ti •• to withhold enforce.ent of 
the three countercl.J •• here, requiring (defendant) to 
seek their entorc •• ent •• parately In a foreign tribunal 
or wherever ~u90.etal can b. found . The Convention doe. 
not prevent this Court Iro •• ntertaining e.t-ott. or 
count.relal •• in a prop.r ca •• where authoriZed by Rule 1) . 

lygo'atal y. Sa.incorp Inc .• 7. F.R.D. 504 , 506-501 (S . D. N.Y . 

197.) . 
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• 
~yqQ •• t.l 1. dl.tlnqulahable trol th_ in.tant ca.. in 

•• veral re'pecte . Initially , the Court not •• that the 

MCQunterclat •• - •••• ct.d In Jygol.t.} related to prlvloully-

l •• uad arbitral Iward. Iqolnat the plaJntltf, and vIr. th,.aelvea 

in the nature of .otiona to .ntore. foreign arbitral Iwarda; 

additionally, the · arbitral IVlrd. at 1.eul In both the 

enforc"ent Ictlon and the count,rclat. in that ca •• vIr. i •• ued 

by the a ••• French tribunal. The countecc lal. in the Instant 

ca •• hI. not b •• n the lubject ot • pr,viaue arbitral dlcla10n, 

and the partie. vigoroully dlaputt whether it 1. for I liquidated 

a.punt. 

Hocloyer , the dietrlct court In Juqol.t.l, ptrhapt 

anvieloning exactly the tort of count.rclaia a ••• rted by 

def.ndant in the in.t.nt c •••• not.d that 

(t)his is not a situation tn which a lengthy hearing 
on an unliquidated clai. would defer the trial of the 
aaln case. or fru .trate the fair and speedy adainistrati on 
of justice as required by the Convention. No purpose 
would be .erved to require d.f.ndant. to bring or 
file separate proceeding. her. to enforce their awards. 
and then to .ov. to con.olid.t. their lawauit • • 

Jygo.ata' y. Sa.incorR .. Inc . • 18 f . R.o . 504. 501 (S . o . N.Y. 

1918). A •• uch. Jygo,.tll do •• not .upport the po.ition that 

d.fendant 18 unequivocallY entitled to aaalrt a counterc1al. in 

the context of an entorceaent proc.eding under 9 U. S . C. I 201 . 

A aore recent ca •• involving the .s •• rtion of a counterelai. 

und.r the Convention r.ach.d the conclusion that count.rclal.s 

ar. not appropriate in proc •• dinga of t hl •• ort. ~ farttlt,sr 

Corp. of India V. 101 Hanage •• ot. Inc .• 511 r.supp. 948. 96) 

5 

• 
(S.D.Ohio 1981,_ recon.lderatign 4An1td 530 F . Supp. 542 (S .D.Ohio 

1981). In f.rtilil.r Cgrp .• the dietrict court d.clined to 

con.id.r • counterclai ••••• rt.d by d.fend.nt. noting . 

w. find th.t • count.rcl.i. i. in.ppropriat. In a 
confir.atlon proc.eding. In Chaptar One of the 
Arbitration Act. 9 U.S.C . I 6. it i. provided that. 
confir.ation proc •• ding i. to follow the rul •• for 
.otion pr.ctlc •••• • Thl •• att.r i. in fact be for. u. 
on pl.intiff', .otion for confir.ation. and • 
count.rel.l •• ay not b. lnt.rpo.ed in r.epone. to • 
.otion. Furth.r.ore. a conflr.ation proc.eding i. 
not an original act ton, It la. rather, in the nature 
of a poat-judg.ent .nforc •• ent proceeding. In auch a 
proc •• ding I countarcl,l. 1. cle.r1y in.ppropriate. 

Fertilizer CorD of India y. 101 ",nag ••• ot Inc . • 511 f . SUpp . at 

96). ~ I/H/O Arbitratlgn B.tw •• n bydl USO Auto Union 

bktl.ogc •• ll lcb,ft V. 0V.r •••• Motor. loc .• No . 6-11054 

(E.D.Hlch . • Harch 15, 1971), ~. 595 F.2d 1222 (6th Cir. 1919) 

(di •• t •• ing count.rclai. •• inappropriate in .n enforc •• ent 

proce.d lng) . Th. Court th.r.for. conclud •• that d.f.ndant'. 

countercl.i ••• y not prop.rly b ••••• rted in an .nforc ... nt 

proc •• dlng co ••• nced under 9 U.S .C. I 207. 

In furth.r aupport of it •• rgua.nt that thi. Court ha. 

juriadlctlon to entertain th. count.rclai., how.ver . d.fendant 

a ••• rt. th,t it -h •• the rtght to •••• rt • counterclai. pursuant 

to ~ ~ ~ ~ 13 tn re.pon •• to ~~T·. cl.i •. - n •• pond.nt·. 

Bri.f at 2. Def.ndant note. in thi. r.gard that pl.intltf ha. 

flied. four-count co_plaint in thl •• atter. Count I of the 

Co.pl.l nt ••• k •• nforc •• ent of the for.ign Irbitr,tlon award in 

the •• aunt of $144.110 . 18 . pur.uant to 9 U. S.C. I 201, Count 11 

[ep.,ta the .ll.gatlons Included in paragraph. 1 to 16. but 
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• 
all.g •• further that re.pondent ow •• the idantical 8UM, 

$144,110 . 18, under an "account,· count III rep.at. the 

allegationa includad in paragraph. 1 to II, and al1eg •• that 

re.pondent owe. the •••• au. under - . certaIn book account, · 

Count IV rap.at. the al18gatlona included In paragraphs 1 to 20, 

and a11lgs. that re.pondent ow •• the •••••• ount ·for goode Bold 

and dalivered . - a.. Coaplaint at 1t 1- 22 . 

Darandant argu •• that - (tlh •• are fact that KKT elected to 

tile. coaplaint that advanced dittarant lagal ground. for relief 

thoroughly under.in •• It. argu •• nt that Co •• up 1. not entitled t o 

fll. an Answer and Counter clal •• - Detendant'. Br ief at 5. 

Oafendant conclude. that plaintiff "ha. voluntarily invoked this 

Court'. juri.diction end ell clei •• ari., fro •• continuing 

coura. of busIn ••• b,twe.n the two partie,," and that defendant 

I, entitled to file e counterclat. unde r ~ ~ ~ ~ 1). ~ 

Defendant'. Bri.r et 4 . 

In relevant pert, ~ ~ ~ ~ IJ provide. : 

coynt.rclaiM and cro,. - Cl.i.: 

(b) Petai.tiy. Coynt'rclai... A ple.ding .ay .tate as 
a counterclai. any clal. against an oppo.ing party not 
ari8Ing out of the tran •• cti on or occurrence that i. 
the tubj,ct .atter of the opposIng party's cia i • . 

(c) Coynt.rclai. Exceeding opposing Claia . A countercla i . 
.ay Dr .ay not di.inish Dr defeat the rec ov.ry Bought 
by the opposing party. It .ay cl.l. relief exc eeding 
in •• ount or dirferent in kind fro. that aought in the 
pl.ading of the opposing party . 

~ ~ ~ ~ lJCbl and (c)J ... &lAg Defendant's Anewer , 

Affir.ative Defense. and CounterclaiM at 5 . 

1 

• 
The Court note. that the coaplaint In thi •• atter 1. ~ot. in 

fact, de.ignated a ·coaplaint,· inetead, it wae d •• ignated by 

"petitioner· KKT a. ·CIvil Action Docket No . 92- J299(JCL), 

PETITION UNDER' U.S.C . I 201.- ... Petition at 1. "oreover, 

the Court note. that the contract relating to the .ale of tin 

ingote Which foraed the ba.i. tor the underlying clai. in thie 

aatter contained a broad arbitration clau •• which provided a. 

follow. l 

(1) ARBITRATION I All di.pute. arl.ing in connec tion 
with thia Sale. Contract or the e •• cution th.r.of 
ahall b •• ettled a.icably by negotiation. In ca •• 
no aettle.ent can be reached, the ce.e under dl.pute 
ahall then b •• ub.ittad to arbitration to the Foreign 
Trade Arbitration co .. l •• ion of the ChIna CouncIl for 
the proaotlon of International trade in accordance 
with the Provisional Rule. of Procedure of the ForeIgn 
Trade Arbitration Co •• i •• ion of the China Council for 
the Pro.otion of Intern.tlonel Trade. The deci.ion of 
the co •• I •• ion .hall be rinal and binding upon both 
partie • • 

s.. £.hiblt A to Petition . Thu., the cl.ia ••••• rt.d in Count. 

II, III and IV of plaintiff'. coaplaint are th •••• lv •• barred by 

the e.pre •• tar •• of the contract, which refer tho.e clela. 

e.clu.ively to arbitration . They will therefore be di •• I.sed 

without prejudice for failure to .tate a clala upon whic h reliel 

can be granted . 

Tha only r.aaining count of plaintiff ' . co.plaint, Count I , 

.aek. confir.ation of the arbitral award dated August 21, 1991 . 

As di.cua.ed in d.tail, ~, as.ertion of a counterelai. i. 

inappropriate in the conte.t of a proc eeding to confirM a foreign 

arbitral award under' U.S . C •• 201 . The partie. are to .ubait 

an order con •• nted to a. to fora . 

c= _._- _ .. -
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