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UNITED STATES DISTRICT COURT 440
DISTHRICT OF NEW JERBEY

CLERK
WO EAM TAT TRADING

OONPANY, LTD. , CIWIL KCTIOM WO $3-3399{JdCL)
Flalmt LEE,
LI MERDRAHDLUH

CORSUF COMMODITIES, IMC.

Defapdant .

B N Y L

LIFLAND. Distirick Judas

This matter cosss bafors tha Cowrt on sotlon by plesinbifr
Evong Kam Tat Trading Co., Ltd. ["KET®] for sn Ovdar conflrming o
forslgn arbitration sward sntared Is It favor by & Chlness
arbltral tribunal with regard te & bresch of contract acklion
sssarted by plaintlff pursusst Lo tha Convention on the
Recognitlon and Enforcesant of Foralgn Arbltral Awards, & U.8.€.
§ 207. Defendant Comsup Cosscdities, Inc. has sassaried s
cosntarclals bassd upon several ssparates Lramssctlons invedying
anlon of goods Datwesn the partlas. Flalnklft Basdfurthet moved
to dismiss dafendant's countsrcisis, or, in the slteveicive, to
famlt dafandant o arbltration in Baljing, Ehines
BALHGEUNU

This matter concerns &t lesst one, \If Wot ssveral,
commareinl contracts entered |nto Géedesn plaintiff KET and Bosar
Easources, Imo.. Befendant l“llzii- hak, "[fjof purposas of this
dispute, |(dafsndant) Comsup le the sucosasor Lo Bomar Rescurces,

pefendant*s Briaef

I, ol Bosar Comscdlties, Ins, ["Domar™)."

WA

st 3, Whils pleintiff has challsnged this wsssrtlon during the
courss of ths procssdimgs, ths Court wilV-socept It s trus for
pirposss of declding the Instant Eotlens. PFlainkife ls »
corparstion organiced snd anlating andar tha lees of Homg Eong
with Lte principal place of basiness In Hong Mong. Defendant is
& Deiswars corporstlon with Lts prinelpsl plecs of business In
Fort Lss, Wew Jearssy. ¥

Flalntiff raguastd s order confirming an arbltral svard
gntarsd by tha Chips Intarnatloss]l Ecomomic and Trads Arbltration
Coss s lon wnd#r the Conventlion en the Recegnition of Forslgn
§f 101 mi mEg.. The

1991, relaten to the sale of & guamiiby

Arblitra]l Aegrds of Jums 10, L1958, ¥ U.§.C.

svakd, dated August 28,
ol tin ingots under s single contract emtered Into batwean
plaincifl ard Bosar) under this contract, Domar apparemtly Look
delivary af & guantlty of &in Ilngots and Ffalled to maks pajyeant
to plaintiff, The svard was sptered by & Chiness arbitral
tribunal In favoer of plaintiff KET snd againet Bomar In the
sspunt of $i44,710.58, plus Interest at the rate of alght [EL)
parceanl [ros Decasber 19, 1989,

Defendant doss not opposs confirsstlon of the arblivation
adard; howsvar, dalendant aEsErlS LHEL "mny jodgeent sstarsd om
tha arbitration award sust be stayed pandling the adjudicestion or
resolut lon of Cossup's countsrclesie.® bDofendant's Bilal &b 7.
This countarclals is predicated on four contracts for the ssls of

tin concentrate that Domsr allsgedly sntarsd Inta with plalncifd

EET disrimg the samss yesr as Lhe aforesantionsd costract for Che
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gala of Eln Ingots. Defandsnt allsgas that EET was obllged Lo
dallver tin concantrete of & specified mimisus tin content, but
that tha lote sctusally delliverssd contslned less tham the
contractuslly=requlred mlnlesus Cin content. Gaa Defendant®ae
Countarclale at 11 5-8.

Bosar spparsntly attespisd to assart thass countarclsiss
befors the Chiness arbitral tribamel, Ths tribunsl, howvever,
auprassly declined to consider the counterclalms, metlng that
“jt)he comtract In guastlon |[relsting to the tim Imgots) is an
independent ons and has mothing te do Witk othar contracts
jrelating to tin ooncemtrate). and scoordingly the Defandant's
mllegation ss o e fallure to pay Uhe monsy for Che conbtractesl
goods |s totally without support.® Arbitrstion Avsrd
Translatlion, Edhiblt C Eo Pebitlon,

Defendant objscts to ssforcessnt of ths srbltral sward
parding "sdjudication ar resclution® of its countercisis.
Defandsnt argueas thet the ssount sverdesd to plaintlff 1A ehe
faraign arbitration, whille Indisputably walld, sust/be seb-afl Ly
cartaln amounles allepedly owsd by ENT o dsfandsnit, for brssch of
Gam Dmfandahi s Brief st 4.
In feot, tha asount sassrtsd by defsndsnt im s ‘countarciaim,
$I9E, 875,15, suoesds the G144, 710,70 claimeéd by plaintlir EET,

FlalnblfF argues that this Court lacks jurlsdictlon In these

the four tin comnceantrates contractks,

anforcesent precesdings to enterbshn defendant *s counterclsis,

and has soved to dissles ths counterclalm, or; In the

sltarnative, to stay the countsrclals and remlt dafendsst to
arboltration In Bsljling, China.

DISCUSSIoH
Dafandant contends Bhabl® s sntitled to bring &

Ean Patitionsr’s Brief sk 1,

cosintarciails ln sn set o “-I:qu conflreation of & Forelgm
arbltral sward undar the Cenventlon on Lhe Recogrlilon of Foreign
Arbltral Ausrds al'.n'.‘h.’n WO, i9%E. 9 OU.8.8. § 300 gk pma.: Im
support of this coaptspticn, dafendant relles primarily upom Che
decision in Jubgmstel v. Samincorm.. Inc., 78 F.A.D. %04, 307
(80 YT - In Jugceatal, pislntlief brosght an scklon
seeking sonflreation of a forsign arbitration award. Tha
dafandant countarclslissd, sllaglng that It vas ths sssignes of
ih_l Erbitral avards sgeinest plaintiff and Ehs holdsr of snocihar

srisltral sward sgainst plsintdff. The district court persibbed

dafendant o sat off Ehe ssounts des wndear bthe srbltrel swvards,
stating In rFelavant part That

mo Intarnal inflrmity has been shosn with respect to

any of thea swarde. The Iintarests of justios Teguire

that Ehe Court sssrcles Ites poders aver Ehe counterclisiss,
aid stplhs & net balance, notwlthstanding the Fect that
the arbltesl tribunal, beacsuss af ItE own procedieres,

was unabls to do so. It would be insquitable to persic
EEild plalRel il to recavar & IIHTI-nl haia agalnat the
defandant on the concededly walld arbltral award In lis
favar, aml at the sams Eims to withhold enforcessnt of
tha thres countercisles hers, requiring [defendamt] to
saak thalr splorcesant separstely Imn & fereslgn tribamal
of wharever Jugossis] can ba found. Tha Conventlon doss
mot preaveant this Court fros sntertainisg sst-offs or
countercisiss In & propsr csss wvhers subthorlesd by Buls 13.

Jugemskal ¥. Samlncocp. Ing.. 78 F.R.D. S04, SO6-507 [S.D.M.¥.
I9TE) .
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dugosstal le distinguishsbis from the Instant cass In
asvaral respects. Inltislly, ths Court motes Chat Chs
=gpuntercliales® asssrtsd in Jugossial relsted to previously-
imsusd srbitral svards sgalnet the plalnElff, & wais Ehemaslves
in tha nature of motlocns Eo snforce forelgm arblieal &verds)
sdditionsily, tha srbitral seards st issus in both the
affarcanant sctiocn amd the counterclisim in that cases wers [esweed
by the samse French tribunal,. The ccuntarclals In Che Instant
cass has not beem bthe subject of & previows arbitral decislon,
and the parties wigorouwsly disputs whathsr it ls for & liguidsted
ambunE .

Horsovar, the district court Im Jugsomstal. pesrhaps
envinloning sxsctly the sort of countarcials sessrted by
dafendant In Lhe Indtant ceas, naled LRt

jrihis im mot & siteation im which = ll-rrqth! fumar g

on &n unl iguldsted clals would defer the trisl of ths

saln cass, or frustrate the fair snd spesdy administration

of justice as reguired by the Convention. Ho purpose

wuld ba served Do Pegulre defendsnts to brinT or

alr swards,

fila ssparsts procesdings hers to snforos th
mmd than to sove o consolidsts thelr lewsults,

dugesstal ¥, SemlncorR.. Qne..
1978]. As such, Juoomstal doss not support the poslfion Ehat

TE OF.E.B. S04, 507 (8.0 H.0

dafendant is unequivocally snticied to sassart & countapdlaim in
the context of an anforcesent procesdling usder  BNG.C. § 287,

A more recant cass ievolving the ll-lllr"l.l:ld of & countarclaim
under the Conventlon resched the eonclusieos that cosnterclsiss
ars not appropriste in proceesdings afeihis sort. Ses Fartilicer

Corp. of Imdis ¥. 101 Manegeseni. Jhey. 517 F.8upp. 948, 843

is.0.omie 1981), reconmldecation denled 536 FSupp, 843 (8.0.0hie
is8i). OUn Fartilizer Corp., the district courf declined to
consider a coaunterciails assarted by defendant; noting,

wa flnd that a countercials is 0 popir lata li &
eonfilreat lon procesding. In ey Ona of Lhe
Arbltratiom hot, ® U.B.C. § 87 im previded that =
conflrmat lon procesdieg I8 ko 1low tha rulss for
ok lon practics....This satter As In fect before us
an plaincifF's motion Bor Mu'i:lru‘l:lllrl. and &
pountarolails say not b Anterpossd Im responss ta &
sokion. Furtharsars, s conflrestlon procesding s
ot &N orlglmsl It e, rethear, Im Ehe neturs
of & poEt-ju it spforcesant procssdlng. In mach &
procasdlng & cdunfearclais §s clasrly Inspproprists.

Fartll A\
%63, gliips LOWB Achltcatlon Bekwesn Auwdl HSO Aute Unlon
Akt ienoessllBehalt v. Oversena Motors. Ing.. Wo. 6-71054
(E.B.AdTh. o March 1%, 1977, aff'd, 593 F.34 1323 (6th Cir,

¢ BIT F.Sepp. at

iwiej
jdissinaing countarclale as |nappropelats i &f anforcessnt

I,I-'H'll.‘.lnlﬂ- The Court tharsfors concludes that dsfsndant’s

Countarclales may ot proaparly ba sssarted in an enforcessnt

procesding cossanced under 9 U.S.C. § 207.

In further suppart of iis argussnt that this Court has
jurisdiction to sntertain the counterclals, however, defemdant
amsarts that IL “hss the right Lo ssssrt s countercisls pursssnt
e Fed, K. Clyv. Fo 17 im responss to EET s clalw.® RAespondent®s
mrief st 3. Dafendant nobtes in Ehis regard that plaintiff ham
fllad & Four-count cosplaimt Im this satter. Count I of the
Cosplaint sseks snforcesent of the forelgn arblitratlon award in
the msount of 144, T10.7H, pursusnt to § W.§.C. § 307) Counkt 11

repasts Che allegations included In parsgraphs 1 o 14, but
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sllisgas further that respondsnt owsss the ldentlcs]l sum,
fla4,710.7H, undsr &n "scoocunt )™ Coumk IIT repssts Chs
plisgatione includesd in parsgraphs 1 to 18, and alleges that
respondent oves the sams sus under “a certaln book mecount;®
Count I¥ repssts the sllegations Iscluded In parsgraphs 1 to 20,
wnd mlleges that respondent owes the sass ssount "for goods sold
sl dslivarsd.® Sgy Complaint sk §q 1-23.
pefendant arguess that =[t]hes sars fact that EET alectsd to
flla & vosplaint Chabt sdvancsd different legel grounds for reller
thorosghly undarmines Its srgussnt that Cossug is not snticled o
flle sn Anssmr and Countercisls.® Deafendant‘s Brief ak &,
tefandant concludas that plalntiff ®"has woluntarlly Invoksd this
Court's Jurisdloticon amd sl] clealme aries from s ocomk |nelng
cosires af buslness betwsan the Ewa partles, ™ apd Ehat dafendant
Is sntitlsd to fils & countarclais weder Fad. B, Cly. P. 13. Ead
Defendant’'s Brief st 4.
In relsvant part, Ded. B Clv: Po 10 provides:
Cuiintarclals snd Cross-Clalmi
e uneeroials any clain sysinnt an opsealng pacevdet
arialng out af Lths tranasctlon afF scourrends Chat Le
tha subject satter of the opposim) party*s clidw,

N counBarcliais

ie] Eeuntesrclaim Cxcesdina Poecsina Claiwm.
may or may not diminish or deisat the r YAy, snsight
by tha oppsosl party., It may clalm relisf swcasding
In amaunk ofF dlfferest In Kind froe Whal, Boiight lm Che
plending of the opposing party.

Fad. B. Cl¥. Po 1306} and (e)i ges alis Dafendant's Answar,
Affirmative Defansss amd Countarcisls ap) 5

The Court motes that the cosplalst in bChis satter is not, in
fact, designatsd s "cosplaimt® imstead, It ulldl'l_-nltnd by
"patitionar® EET as *Civll Actlon Dockat Mo/ ;l‘l.-flfﬂ‘il-'lﬂ-i.
FETITION UMDER ® U.5.C. § 107.° @gaa I'I'I;M‘ill'-!-t 1.
the Court motes Lhat the oconktract “lllh b Ehe sale of Eln
ingots which formed Eha basls for “‘.“flrllﬂl clalsm imn this
mEttar contalned & brosd arbitestion clauss whilch provided as

fol lowe ¢

(7} AEBITRATION: &1l i‘llnﬂll arising In connactlon
with this Bslas Contrect ar the siescutlon Ehareol
shall ba setiled smicably by negotlation. In cess
e pettlasadt cop bes resched, Lhe casa undar dlspuls
shall then b submitisd to srblerstion to The Farelgm
Trads Arblirsiion Cossiaslon of tha Chims Coupcl) for
the peomatlon of Intermatlonal trade in sccordance
with tha Provislonsl Rulss of Procedurs of tha Foreign
Trafde-krbitrat ion Commission of tha China Counall far
e, Prosot ion of Internatlional Toads. The decislon of
tll!fnlul.lllun shall ba flnal and binding wpon bokh
partlem

Sas BehluiE A Lo Peblilon.

To, 191 and IV of plaistiff s cosplaint are themsslves barred by

Thus, ths clalss ssssrted in Counbs

Ehe sxpress Eerms of the contract, which refar thoas clelms
apcluslivaly to arbitration. Thaey will theralfors be olem|sEed
vithout prajudics fer fallure Lo stats & clals upom which relisf
can ba grambad,

Tha only ressining cosnt of pleaintiff*s compleink, Count 1.
sesks conflrmatlon of the arbitral sward dabted August I8, 199].

A digcusssd |A detall, g@pEs, ssssartion of & counterclsais 1s

inapprepristes In the context of a procesding Lo conflrm & Foreigm
Tha partlas are Eo submit

sroltrel swsrd undsr § U.8.6. § 287.

an ordsr conssntad to se to form.

a.
ited States Distriét Judgs
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