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which daily/hourly rates for workmen and
hourly rates for equipment rental shali apply
or on the unit rate for WORK executed shall
be derived by interpolation/extrapolation of
unit rates aiready existing in the CON-
TRACT. In all the matters pertaining to
applicability or rate and admittance or
otherwise of any extra WORK claim of
CONTRACTOR the decision of ENGI-

NEER shall be final and binding™.

134.
perative and decisive and explicitly provide

that in case the Consortium considers itself

entitled to any extra payment for any ex-
traj additional work or materiai change n
eriginal specihications carried out, it sh

forthwith give notice in writing to the ENG
NEER claiming extra payment givin
particulars and details of the naturg’™o

claims and amount, Besides the Gonsortium
1s required to notify in writingjﬁh&-mmn of
lodging a claim on GAIL within tert days of
the commencement of happenifigwof the event
dimedseontaining full

¢ of the claim with
Yount claimed, and

complete details ofithe
quantify the claj

which the C ium loses its right to claim
any com ion/ reimbursement/ damages
OR tor atter to arbitration, failure

{ the Consortium to notify the
{ lodging claim in the manner
d in the said Article will amount to
olute waiver thereof. These stipulations
have been made operative “irrespective of any
provision to the contraryv in the centract™
Any_cause of action for payment for ex-
tra/ additional work or material change in the
original specifications would arise under this
Article and will be subject to the compelling
time limit laid down therein. The clause
combines twin time barring stipulations : first

lays down a time limit of ten days within

which the contractor (Consortium) s requir-
ed to-give notice of its intention to lodge a
claim on GAIL and the second lays down a
time limit GF thirty days within which the
Consortium mustquantify its claim. Crossing
of the time lirits bars the arbitration and the
claim Therefore, this specific. sufficiently
clear and unambigous provision destrove the

Gas Authority of India Ltd. v. SPIE CAPAG, S.A, A.

The words of clause 5.7.1 are im-.

claim as well as the party’s right tc %e
arbitration with regard to the extra/addiio. |
nal payment over and above-the\contrac
price, if the fundamental requirements of 15
said Article are not fulfilled. e the righ
to claim and to refer thc&teﬁto arbitratiay
has been lost, the net effect would be that iy
party will not be laim arbitratioy
This is so becs jurisdiction of 14
arbitrators is o which 1s conferred nl
nt of the parties as rt:pui

b1
M
]

istinction, however, needs to t
with regard to a case, where a clause,
trac ~imply extinguishes the cliim of
théBronnd et it having been made beyond thé

rescribed time hmit but not the right to releg
the claim to arbitration. The consecquen
would be that in such a case the matter would
require reference toarbitration though thel
arbitrator may reject the claim on the ground
that the claim does not survive as having beend
made beyond the stipulated period. In the
instant case breach of the aforesaid time limas
defeats both the claim as well as the arbitri §
bility thereof and renders the provision for
arbitration in regard thereto intert and j§
lifeless.

136. If a claim for extra/additional puy-
ment is not raised in accordance with the
provisions of Article 5.7.1. the party will no!
have access to the arbitral mechanism. In
other words, until a claim is made in con
formity therewith, there would be no arbitr
tion agreement between the parties. Violation
of the prescribed time limit cannot be ignored
as the consequence for such a failure has been
stated clearly and precisely and does not leave
the court or the parties guessing. Thes
provisions have to be given the efficacy other
wise one would be doing violence to the
express language of the said clause. Lord
Denning MR in Agro Company of Canada®
Richmond Shipping Ltd., (1973) 1 Lloyd*
Rep. 392 observed that the courts regard
contractual time limit as a positively benc!!
cial feature of a commercial contract. "
object of which is:

1. To provide some limit 'o the uncer! Pa
ties and expense of arbitration and litigation:



he

il

2. To facilitate the obtaining of material
evidence ©

3. To facilitate the settling of accounts for
each transactions as and when they fall due. JI

136A. In M/s. Uttam Singh Duggal &
Co.(P) Ltd. v. Indian Oil Corporation Ltd.,
iLR (1985) 2 Delhi 131 the court was taced
with some what similar problem. Clause
6 6.1.5 of the agreement in that case was as

follows :

“$6.10 §;muld the contractor consider(
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there could be no dispute Which could be
referred te arbitration under“Clause 9.0.0.0.
At this stage it will be ddvantageous to quote
the analysis made p_w&l‘g court regarding the
provisions of C lj.\gt; 646.1.0 and allied pro-

visions. ¢

“That

.o ) . 3

Apite has to be raised in accor-
dunce v g,ﬁovision of the agreement to
attrag& plicability of the arbitration
clag . Mo such dispute exists, the arbitra-
116 1s¢ is not applicable and in fact there
Would be no arbitration agreement. In fact, if

1bat he is eniitied to any extra paymenjeor \ J::g_:l\-rcnce is made to the arbitration clause in

gempensation in respect of the works Quer

aid above the amounts duce in termy bt e’

gamtract us specified in Clause (mjnﬂkkl’f*ifc‘r'(:"(u
of should the Contractor disput walidity
af amy deductions made or thfedtened by the
Carporation from any Running Agcount Bills
af any payments due te n&%m terms of the
Cantract, the ( ontractor shatl forthwith give
natice in writing of his &aim in this behall to
the Engineer-in-Charge and the Site Engineer
within 10 (ten) dag's from Lhe date of the issue
of orders ori 1oms relative to any works
far which the, Contractor claims such addi-

ydyment or compensation, or on the
ing of other event upon which the
ttor bases such claim, and such notice
bgive full particulars of the nature of such
grounds on which it is based. and the

W

tlie \
{‘M\’EA amount claimed. The Contractor shall not be

on
o
oh
ired

=

eatitled to raise any claim. nor shall the

ion anywise be liable in respect of
wdum by the Contractor unless notice of
Sch claimi shall have been given by the
cm_orto the Enginecr-in-Charge and the
&_Mr in the manner and within the
¥z aforesaid, and the Contractor shall be
demed to have waived any or all claims and
ﬂ.hs rights in respect of any claim not
aﬁd to the Engincer-in-Charge and the
*“EMncg:r in writing in the manner and

the time aforesaid™

137, Clause 9.0.0.0 of the agreement dealt
appointment of an arbitrater. The
mﬁlmlﬁing Clause 6.6.1.0. observed that
the 'k’ld to be raised i accordaiwe with
.,_M_lons of the agresment to attract the
i_“)" of the arbiiration clawse and

“yrucabi
St a oy

am made in accordance therewith

§ the present ciase, no tme limit as such i5

prescribed for the appointment of the arbi-
trator. As I see Clause 6.6.1.0 exists inde-
pendently of Clause 9.0.0.0. Under Clause
6.6.1.0, (1) the contractor shall forthwith give
notee in writing of his ¢laim to the Engincer-
in-Charge and the Site Engineer within ten
days from the date of issue of order of
intructions relative to any works for which the
contractor claims such additional payment or
compensation, or on the happening of other
event upon which the contractor bases such
claim; (1i) such notice shall give full paru-
culars of the the nature of such claims;
(iii) grounds on whichit is based; and (iv) the
amount claimed. The contractor is debarred
from raising any claim unless notice of such

-¢laim has been given in the manner and within

the time prescribed, otherwise the contractor
“shall be deemed to have waived any or all
claims and all his rightsin respect of any claim
not notified to the Engipeer-in-Charge and
the Site Engineer in writing in the manner and
within the time aforesaid™ Under Clause
6.6.3.0. if any of the claims which has been
notified in accordance with Clause 6.6.1.0
still remains/ persists at the time of prepara-
tion of final bill, the contractor is to specify
the same in the form of a statement of claim
attached to the final bill. again giving the
particulars of the nature of the claims,
grounds on which the claims are based and
the amount claimed and this again is to be
supported by copy of the notice sent in respect

thereof to the Engineer-in-Charge and Site India
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Engineer:
Clause 6.6.3.0. that if the ciaim attached with
variance with *he claim
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notificd  under the provisions of clause “Mid?.:,—-t.u-xhom'.imclohmcarising :
6.0.1.0. it shall be decmed to be a claim of this contruct shall, unless the parties agmet
dificrent from the notified claim with con- torthwith on a single Arbitrator, be refemny
sequences that it shall stand waived as givenin to the final arbitrament of two Arbitrate
clause 6:6.1.0. However, under clause 6.6.3.1 carrving on business in London. who shalljs
any claim notified under clause 6.6.1.0 which  Members of The Baltic and engaged ip4
is not calculated in the final bill stands Shipping and or Grain trades. one to &
_ waived. Thus, the parties agreed that before appointed by each of the parties, with pa
any claim dispute could be subject matter of to such Arbitraters to appoint an Um 0
arbitration, certain formalities had to be gonc Any claim must be made in writing .
into.™ Claimant’s Arbitrator appointed wj k
twelve {12) months of final discharge
where this provision is not complied withi
claim shali be deemed (o be waived
absolutely barred™.

138. However, learned counsel appearing
for the Consortium referred to the decision of
this Court in Jai Chand Bhasin v. Union of
India, AIR 1983 Delhi 508 and contended on
the strength of this authority that the question 140. Commenting on the aforesaidelnta
whether or not the claim ‘was barred under their Lordships observed that the clalise %
clause 5.7.1 is not to be decided by the Court imperative and decisive as it
but by the arbitrators to be appointed in provided that unless the provisi
accordance with clause9.1. In Jai Chand plied with any claim shall be ice;
Bhasin’s case it was a term of the contract that  waived and absolutely barred. )

; if the contractors do not make any demand Sl A i tm_:’ i lol ;-
. for arbitration in respect of any claim within arisen' héfore the Kmenlchergi S
90 days of the receipt of the intimation from e e

the Government that the bill is ready ‘for Williams & Mo . H,‘ .Muller
payment, the claim of the contractors will be (I.pndon)‘l.td $ : b !‘l‘.“d." LRSD.
deemed to have been waived and absolutely also the Cou > ‘“'.Cd with a c]_:m.sc m
barred and the Government will stand '-Ch“””.'"' : "m"',:”my"hm” W'.Ihm ‘-
reheved of all liabilities under the contract in 't_hc‘ ATQENDT= “""]l,c o h* "P’Po"mfd‘
respect of the claim. As would be scen this I‘C_ltv ' l‘“"T ”‘ s ,t.]"u‘\'{ gt
clause did not touch the arbitration agree- clgm n l‘_\ o made in writing and clai
ment and i was still the arbitrator who had f’,"’b o “m‘”“”“‘r Pk e s
the final say i the matter in as much as it was -_ﬁlm:§ di""l,].""ill‘.' s “h'”.“' this provis
the arbitrator alone which could reject rmzﬂﬂ comyfied with the claim shall be de
claim of the contractor on the ground t

he, O be waived and absolutely barred”, ¢
arbitration was not claimed within the\ sidering the effect :.\f the peremptory of ig
lated period. It was not a cascfof N wse  amit, the Court held as follows : L
containing two different types offime rring “Itdoes not seem to me to matter whethsts
provisions; one dealing withdthelclaim itself 1s a question of the Statute of I.imitations o
and the other dealing with, the arbitrator’s contract limiting the time in which the claif§
right to adjudicate upon e, Iy the presentcase  ,pe to be made. Each one of them is equall
we are confronted ‘Qﬁﬂ ctause which not binding on both partiesto the contract.
only bars the claim 3 4190 arbitrator’s right 3 case in which the arbitration clause ap
. to adjudicate up ame on the expiry of and_ as it applies. I have very reluctantlye
the aforesaid time Bits. to the conclusion that the defendants’p

139. the i:m of Indiav. E. B. Aaby's right, and that, inasmuch as the pla

Rederi ANS"0974) 2 All ER 874, the House ~ failed to appoint their arbitrator at the ea
three months, the claim is barred: -

.

1

of L.Qr “Was dealing with a Centrocon g \
arﬁ@ik\s’ﬁ&n clause which was to the following 142. Again in H. Ford & Co. Ltdd%
@tm Compagnic Furness (France). (1922) 2: N

\ 3

e e

India
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! 797, the arbitration clause with which the
- Court was concerned also provided for
i appointment of the claimants’ arbitrator
within three months of the final discharge of
cargo and it was also provided that the claim
must be made in writing and if the provisionis
not complicd with the claim shall be deemed
to be waived and absolutely barred. The
laimants were the charterers of a steamship
of which the respondents were the agents for
the owners. Loss to cargo was suffered by the
aimants due to ship’s unscaworthiness. The

swners of the cargo claimed arbitration for

peoferring a claim for damages but tailed
appoint their o rbitrator within the stipulated
Wme frame. In the arbitration howeyeg, the=
Y

owners succecded and the award wis
mude in their tavour. On the shipfowners
move to have the award ser”adide, on the
ground that the arbitrator had\po jarisdiction
te make the award as N

2 \elaim should be
deemed 1o have beenwaivedband absolutely
barred for the c l':‘&sa'ners‘ failure 1o
appoint the arbifajorswithin the stipulated
lltnodoflimcﬁk Kimg's Bench Division held
o8 fallows (e,

O\Eﬁon dealing with the appoint-
bitrator is a matter of procedure,
ipplies in this case. Therefore as the
iction of the arbitrator was only that
to him by the consent of the parties. and
w8 the parties agreed that the arbitrator, if
3ppointed at all. should be appointed withina
fertain time, it seems to me to follow that as
MU!BF had elapsed neither party had power
10 appoint an arbitrator unless the other party
fonsented. Therefore the arbitrator had no
[ 10 make the award. I express no
on the point whether the applicants
ontracted as principals or agents. In the
®salt the applicants, the Compagnine Fur-
fexs (France), succeed, and this award must

32t aside™
[ m’ Where the arbitration clause pro-
\ Wfor_compelling time limit for notfving
\ ng a claim and also provides for the
oy uence of the failure to do so, the clause
%h‘ held to be of a mandatory character.
““t‘? lhf‘}"rcbcn[ca‘\c the parties bargained
f0oting that the cliim shall be notfied

Gas Authority of India Ltd. v. SPIE CAPAG. S.A. NS
and quantified within a specified od of

)

time they must abide by thesame&and cannot
be allowed to charter a course of action which
is contrary to the agreémend. As is evident
from the prepondegxh?&pfjudiciul authority
the claim for arPitratiod must be made in
accordance with the provisions of the agree-
ment and within the time limit prescribed
therein a less that is done, the arbitrator
will ha‘ggx risdiction in the matter as he
derives atthority only from the agreement of
thesparties.

P2

9 %

| 144, It is not claimed cither in the appli-

Jeation under S. 3 of the FARE Act or in the

Netter dated March 30, 1990 of the Con-
sortic m addressed to the International Court
of Aibitration of International Chamber of
Commerce, that the procedure prescribed
under Article 5.7.1 of the GCC for preferring
extra additional claim had been complied by
it. The claim of the Consortium to the tune of
US S forty tive hundred million is in addition
to the fixed contract price of USS five
hundred eighty four million. Consortium’s
claim for extra payment should be made in
accordance with Article 5.7.1 of the GCC. As
already seen Article 1.7, dealing with the
work, Article 1.11, relating to ‘Specifica-
tions”, and Articles 5.1.1 to 5.1.4, dealing with
the contract price. cover all kinds of activities
relating to the work in question and price of
all groups, sections and sub-scctions thereod.
As is apparent from clause B of the agree-
ment. the Consortium is deemed to have
foreseen the nature and extent of delays inthe
execution of the work. Fven according 0
Article 4.18.2 of the GCC delay in execution
of the work on account of its suspens:icn
stoppage/hindrance  does not entitle the
Consortium 1o claim compensation as su3
contingencics were deemed to have been i
considered in the contract price. This Artca
reads as under:

*4.18.2: It is also possible that work mas ™
required to  be temporarily suspencas
stopped | hindered for short duration(s} 22
various reasons/constraints. As such coziz-
gencies are foreseenand are likely to occzr o= Ind
various workfronts, locations and Rage:=31 of

these are deemed 1o have been . Z2
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considered in the contract price, controctor |
may be given extension of time provided such

reasons/constraints are not attributable to | under: %

contractor. No compensation whatsoever is
payable to contracior and no adjustment

in contractor price is envisaged on this
account™,
145.  Therefore it isto be assumed that the

Consortium quoted the price for the work in
Question after taking into consideration the
nature and the extent of the likely delays in
the execution of the work.[In face of the
stipulations made in the aforesaid articie, it
was for the Consortium to show as to how the
claim was arbitrabic. In this case the question
is not merely of determining the scope of the
arbitration clause but the question is of the
existence of the arbitration agreement qua the
claim of the Consortium for US $ 450 million,
which is not in conformity with Article 5.7.1.
Once the bar of Article5.7.1 comes into
operation, the arbitration agreement dis-
appears and no ionger exists in regard to the
claim for extra or additional payment as
consent of the partics for referring the matter
to arbitration stands withdrawn,

146. In my opinion in principle no dist-
inction can be drawn between a case where
time limit for survival of the claim and s
referability to arbitration is over and a case
where a certain matier 18 excepted from the
operation of the arbitration clause. Omnice the
tume limii as laid dowa in ciause 5,70 1Sover,
the matter for all intents und Purposes is
rendered as an ‘Excepted Mdtter” Since the
same no longer remains wighin the purview of
the arbitration clause and(s excluded from its
operation. There is u Jong string of authorities
Wwhich hold that it is for the court o determine
whether the matteétisan ‘Excepted Matter’ or
not) (See s, Prabastak Commercial Corpora-
:fChic;_; Administrator, Dandak-
aranya Projecth(f991) 1 Arbi LR 282 - (AIR
1991 SCR957); Sarvesh Chopra v. General
Manadger, Northern*Railway. (1989) 1 Arbi
LR?;%’&Deihi), C. T. Chacko v. Kerala State
Eleetgicity Board, (1590) | Arbi LR 43

“Rerala) and Y. M. Reddy v. Rashtriya Ispat

Wigam Ltd., (1992) | Arhi LR 460 (Andh
ra).

1d. v. SPIE CAPAG, .4, A LR

% A this stage it will be appositcﬁ
referto Article 9.1 of the GCC which readsg

“9.1. Unless otherwise specified all disputg
arising in conncction  with the presep
CONTRACT which cannot be settled b
mutual negotiations shall be finally settled
under the Rules of Conciliation and arbj.
ration of the International Chambers g
Commerce/ Paris by one or more a.rbilraff
appointed in accordance with the said Rujgg
The venue of any arbitration proceeding
shall be at New Delhi, India. ol

148.  Article 9.1 of the GCC dc&lmg.%

the appointment of arbitrators Has4obe

subject to clause 5.7.1. This [6Tlowsfrom the
opening words of the formenrarticle, namely,
“unless otherwise specifidd”, which limit ang
restrict its operation.“These words cut ﬁi
amplitude and width ofithe arlzitraticm claug;
and the same is rendered dependent upon an{|

subservient toother clauses of the agreemen
like Articled.7.\of the GCC. If the forma
lities laidmddwn in Asticle 5.7.] are o
fulfilled bWthe party it will lose its right g
claim adjughcation of its claim by arbitratiof
Besidgs Xrticle 5.7.1 prevails over Article j:
dud Sther provisions because it also contgis
amon-obstante clause which uses the fo!
ing expression :

“Irrespective of any provision in the
ract to the contrary ™.

149. A conjoint reading of Articles
and 9.1 of the GCC lcuve no manaer of d ol
that the latter provision is not widely worde
so as to fetter the jurisdiction of the Co it
determine the questions of existence, vali
and effect of the arbitration agreement.

150. Tt was furthe submitted on behalfd
the Consortium :hai onc should sim
consider whether in fact there are any dis
between the parties with regard to the mal
agreed ta 16 be referred to arbitration wi how
interpreting the contract. It was also sub it
ted that the words such as “unless otherw _
specified™ in an arbitration clause contaiige
in an underlying building contract are noti®
be given a restrictive meaning,

India
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These submissions of the learned
counsel lose sight of the fact that Article 5.7.1
of the GCC contains a non obstante clause
which restricts the application of Article 9.1

of the GCC.

152. It must be clarified that the basic
tion involved is whether or not the
arbitration agreement exists qua the claims of
the Consortium. This aspect of the matter
docs not require any further elaboration as
/he same has already been dealt with except
that the non obstante clause embodied in
Atticle 5.7.1 scems to be an exceptional one as

aotie of the cases cited by the lcarned coufisel o
¢ the Consostium contained a clause df this/”

asture and since the question relateS\foethe
existence of the arbitration aggtement the
same has to be decided by peferfing to the
selevant clauses of the agrecment which

- would also involve interpretation’of the same.
Ierefore none of the duthoities cited by the
igarned counsel are applicable to the facts of
the present case,/ W

183. While atefing into the agreement
the pmicﬁfpn‘bédcd on the basis that the
claim, if any)for extra and additional pay-
Be preferred in conformity with
7.1 of the GCC. This agreement has
{40 be respected. It needs to be mentioned that

n NN o
3.%:::91'0\%1011 read with Article9.1 of the

will also have sway over Article8.3 of

% the ICC Rules on which reliance has been

placed by the Consortium.

154. Learned counsel for the Consortium
submitted that  Article5.7.1 of the GCC
amnot be enforced as it is unconscionable
&d was incorporated because of Con-
sertum’s lack of bargaining power as com-
Pared to GAIL. It was also submitted that the
Parties were not ad idem in so far as this clause
% concerned.

. 158, As already seen the purpose of
"orporating a clause like Article 5.7.1 is to
asbity ‘uncertainties and save €Xpensc of
ation and litigation. It also facilitate the
elilin on of the material evidence and
< 8 of the accounts for cach transactions
3d when they fall due. This clause is
vely beneficial and cannot be said to be

-
.v. SPIE CAPAG, S.A. (Delhi 107

unconscionable. In any event ‘¥do not
consider that the Consortium’s bargaining
power did not match swith\the bargaining
power of GAIL. Therg i§ nothing to show that
the parties while enteripginto the agreement
were not ad idem‘in'so far as Article 5.7.1 was
concerned.

156. Anothér stand of the Consortium is
that no\Engifieer capable of performing
quasi-judicial functions was ever appointed
by~GAIL, thus preventing the Consortium
frot complying with Article 5.7.1.

. A57. A reference to Article 5.7.1 does not
indicate that Engineer having judicial back-
ground had to be appointed. It contemplates
an Fagineer as defined in Article 1.5 of the
GCCU. It is not the case that GAIL had not
appointed an Engineer inaccordance with
Article 1.5 of the GCC. In any event nothing
prevented the Consortium from giving the
requisite notices contemplated under Arti-
cle 5.7.1 directly to GAIL.

158. There is another infirmity in the case
of the Consortium which is reflected in para 6
of its application under Section3 of the
FARE Act. The relevant portion of para6
reads as under:

sy APl In addition the plea regarding
clause 5.7.1 would apply only to some among
the claims made by the applicants in the
request for arbitration and not to all of them.
In the premises the applicants submit that the
petition under Section 33 of the Arbitration
Act, 1940 is not maintainable.”

159. From the above it is apparent that
the Consortium does not dispute the position
that some of the claims made by it fall within
the purview of Article5.7.1. If that is the
position then the requirements of Article 5.7.1 ;
should have been satisfied before a request for
appointment of an arbitral tribunal could be
made. It is also not specified by the Con-
sortium as to which of the claims fall within or
outside the purview of Article 5.7.1.

160. Having regard to the above discus-
sion I am of the view that the conditions I1I, VI di
and VI laid down by the Supreme Court in IR
Renusagar Power Co. Lud. (_AlEagﬁ:ﬁtOf 35
1156) hase not been satisfied in the present
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case. Therefore, in so far as the claim of the
Consortium amounting to US$ forty five
hundred million are concerned, no case has
been made out for its reference to arbitration.
This 1ssue will not arise before the Court of
Arbitration of International Chamber of
Commerce.

161. However, there is one more aspect of
the matter which has to be gone into and that
is GAIL had levied liquidated damages
against the Consortium and for this purpoeseit
had invoked the bank guarantee. This matter
has also been raised in the letter of the
Consortium dated March 30, 1990. In so far
as that question is concerned, the same is

covered by the arbitration clause. This bemg\

the position, the matter in regard to the spsd
dispute can proceed  before the Arbitrak
Tribunal which may be consulule@%’i\ﬁ;
International Court of Arbitration of Inger-
national Chamber of (_ommc&;e fof this
purpose. A

162. Accordingly, the feurth respondent
is restrained from ref';_r%gi’fn No. | of the
Consortium contzined\intigs’letter of request
for arbitration di}é’a-» March 30, 1990,
. amounting to WS } Forty five hundred
million to itral Tribunal and at the
same time der of May 5, 1990, staying
the proceddings before the fourth respondent,
is 'nﬂcaibsolute to the extent indicated

3bm\\

16‘9 In the resuit both the suit and the [A
‘are disposed of in the light of the above
cbservations and directions.

Order accordingly.

AIR 1994 DELHI 108
FULL BENCH

B. N. KIRPAL. C. L. CHAUDHRY
AND P. K. BAHRI, JJ.
Dr. Veena Gupta, Petitioner v. University
of Delhi, Respoadent.

Civil Wit No. 3121 of 1993, D/ - [6-5-1533.

SK/LK D335 93 VVG

Dr. Veena Gupta v. University of Delhi (FB) l_inz;.‘

Wit listed candidate — Who is.

(A) Constitution of India, Art. 226\,‘ J
Education — Post Graduate Medac;lﬂguxsc b
— Admission — Time schedule laid. d6wn in £
AIR 1993 Delhi 40 within which admissionis |
to be closed — Relaxed foracademic year i
93-94 as time limit for filling AW India quota £
seats could not be adheredMto for reasons I
beyond control of > — Relaxation
limited only for{year A.Y. 93-94 — Time
schedule in AIR‘ﬂﬂéﬂelhl 40 to continue to

apply in fuuM (Paras 10, 19)

(B) tion of India, Art.226 —
Educﬂ:o‘i\—- Post Graduate Medical Course
m\'ﬂmmlon — Seat left out of firs:
‘Quns lling by mistake — To be filled from
st wait listed candidates as per merit —

Fducation — Admission — Medical
Course — Seat left out of first counselling —
Course to be adopted.

Any seat which is available and which has
not been included in any of the three counsel
ling by mistake should be filled in, in order ol
merit amongst the wait listed candidates
Normally, when a seat is available, the same
should be included in the initial counselling. 11
by mistake a seat is not included in the initial
counselling then the effect is that nobody opts
for the same. If now the said seat is sought to
be offered to all the candidates for counsel
ling. the result would be that all the cand
dates who took part in the first counselling.
should be given a chance, in order of merit, to
opt for the same seat. This will start a chain
reaction and ultimately there will be one seat
more which would become available for the
second counselling. There again a chain
reaction will start leading to the third
counselling. The effect of putting the sei
back for counselling for all candidates would
therefore. be to upset the entire counselling
which had already taken place. As such, ever
though 1t may seem unfair, there is nv |
alternative, apart from leaving the scal
unfilled. but to offer the said seat to the wal
listed candidates. (Paras L), 12

Trose candidates who have not beed India
offered any sear or who have not accepted thP 30e 34 of 35
allotment of any seat during the earlic!
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