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This application by the second defendant for a stay of proceedings 

is based on a contractual obligat ion to arbitrate, on a plea of forum non 

conveniens and a submission th at to allow the case to continue would 

amount to an abuse of process. 

BACKGROUND 

The plaintiff (Mobil), act ing by its agent Rhone Poulenc Chemie of 

France , made a contract of carriage by sea with th e ship "Stolt Sincerity" , 

the bill of lading No. cgo 012 dated 2 May 1992. The contract called for 

carr iage of bu lk li quid cargo , viz. 398 .830 metric tonnes of vi nyl acetate 

monomer (" the cargo" ). 

The charterer of the ship was Mobil's agent, Rhone Poulenc Chemie 

of France and t he charterparty was signed on 27 April 1992. The 

charterparty was in a standard form frequently used for tanker vessels, and 

clause 24 of that contract provided for arbitration as follows: 

"24. AR BITRATION . Any and all differences and dispures of whatsoever nature 

arising out of this Charter shall be put to arbitration in the City of New York or in 
the City of London whichever place is specified in Part I of this charrer pursuant (Q 

the laws relating to arbitration there in force. before a board of three persons. 

consisting of one arbitrator {Q be appointed by the Owner, one by me Charterer, and 
one by the twO so chosen . .... (Doc. 1) 

The bill of lading included a provision incorporating this arbitration clause by 

a sentence reading: 

"This shipment is carried under and pursuant to the terms of the Charter dated April 
24 Isic( , 992 at London between Stolt Tankers Inc. and Rhone Paulenc Chemle as 

Charterer, and all the terms whatsoever of the said charter . including the arbitration 

clause except tne rate and payment of freight specified herein apply to and govern 

the rights of the partIes concerned in this shipment ... " 
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It is common ground that Mobil was bound by this arbitration clause 

to submit any claim to arbitration in Lon don. 

The cargo was sh ipped fro m Belgium, transhipped at Rotterdam and 

the vessel arrived In Auckland on 21 June 1992 where the ca rg o was 

discovered on inspection to be contaminated . Mob il says it has ev idence 

that the contamination wa s caused by the zinc li ning of the ship's Tanks. 

The cargo w as pumped into STOrage and eventua lly so ld aT best 

value; Mob il claims as damages actual and consequ ent ial losses of 

$406 ,815. The STatement of c laim pleads three causes of act ion, breach of 

contract, brea ch of ba ilment and negligence . 

Mob il gave notice of claim after the cargo was t ested on 22 June 

1992 which caused a 12 month time limit to begin to run. On 18 June 

1993 Mob il 's solicitors wrote to the ship's agents notifying them that Mobil 

had commenced arb itrat ion proceed ings in London " in respect of all issues 

and disputes arising under the contract of carriage .. . " . The letter went on 

to urge that arbitrat ion should take place in Au cklan d or that the charterer 

should submit to the jurisdiction of t he High Court of New Zealand , and sa id: 

• 

"In any event Mobil is entitled to bring litigation against Columbus Maritime under • 
5. 11 of the New Zealand Sea Carnage of Goods ACt 1940. Columbus is not 
entitled to re ly on the arbitration clause." 

That letter set the scene because the second defendant Columbus 

Maritime Servic es Ltd ("Columbus" ) was the ship's New Zealand agent and 

is now be ing sued direct ly by Mobil for the whole of the plaint iff's loss . 
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In response Co lumbus has moved fo r a stay of proceed ings on any 

of th ree grounds : 

1. That the dispute is to be sett led by arbitrat ion in London under the 

terms of the contract of carriage and /or 

2. That the dispute w il l be more conveniently and proper ly tried in 

London and that New Zealand is forum non con veniens on the facts 

of the case, and /or 

3. That in the c ircumstances to cont inue w ith t his act ion in New 

Zealand is an abuse of process . 

ARBITRATION CLAUS E 

The terms of the arbitration clause quoted above leave no room for 

doubt but that this claim as between the cargo owner and the carrier should 

be sett led by arbitration in London. 

The plaintiff argues that it is entitled to sue both the ship and its 

ag ents in New Zealand and since the ship has long since left New Zeal and 

w at ers, the agents (Columbus) are liable for the loss and damages. 

Mobil relies on the Sea Carriage of Goods Act 1940, s. 11 of which 

makes the agents of any ship not registered in New Zea land (the ship in this 

case w as registered in Liberia) the legal representatives of the M aster and 

the owner after the departure of the ship from the port in which it 

discharged its cargo " for the purpose of ." paying claims for ." damage ." 
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and th e amount of any such claim may be recovered from th e agents in any 

Court of Competent Jurisd ict ion ... " . (s.ll (l)) 

A proviso to that subsect ion entitles the agents to disclaim liabili ty 

before the ship sets sail by giving not less th an 24 hours' no t ice before its 

departure. No such notice was given in this case and I understand it is not 

usual to give such notice because the shi p cannot then put to sea w ithout 

giving a bond for the value of the cargo. 5 . 11 (2) imposes a limitation period 

for commencing proceedings of 12 months from the date of delivery of the 

cargo, and s.l l (3) ent itles the agents to raise certain defences under the Bill 

of Lading Rules in the Schedule to the Act. 

5.11 A proh ibits any provision in a co ntract for carriage of goods by 

sea which ousts or restricts the ju r isdict ion of the Courts of New Zea land , 

but s.ll A (3) is a saving provision permitti ng a stipulat io n or agreement to 

submit t o arbitration in New Zealand or " .. . in any other country which is a 

party to an international convention o r protocol relating to arbitration to 

which New Zea land is also a party ." New Zea land and the United Kingdom 

are parties to such a convent ion. Arbitration in London is therefore covered 

by s.ll A (3 ). 

Columbus has moved to stay proceedings because it re lies on the 

provisions of the Arb itrat ion (Fore ign Agreements and Awards) Act 1982, 

which gives the Court power to stay Court proceedings in respect of matters 

that are subject to an arb itrat ion agreement. 

- 4 . Power of Court to stay Court proceedings in respect of matters subject to an 

arbitration agreement . (1) If any party to an arOltratlon agreement to whIch thiS 

section applies (or any person claiming through or under that person) commences 
any legal proceedings In any Court against any other party to tnat arbitration 
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agreement (or any person claiming tnrougn or under rnat ot ner party ) In resoect of 
any matter In d,scute between the parties which the cartles nave agreec to refer to 

arCmation oursuant to that arbitrat ion ag reement. any party to those proceed,ngs 
may at any time aoply to the Court to stay those proceedings: and [he Court shall, 
unless [he arbitration agreement IS null ana vOid, Inooera tlve, or Incaoacle Of being 
performea, make an ord er staYing the croceeclngs. 

121 
(31 Any order under subsection (l) or subsectIon 121 of th,S section may be 
mad e subleCt to sucn conditio ns as the Court thinks fit . 
(4 ) ThiS section ao plles to every aromatlon agreement which provlces. 
expressly or by ImplicatIon. for arbitration In any country orner man New Zea lanc. 

151 

Columbus c laims th e benefit of th is sect ion on twO grounds. In th e 

first place it argues th at Mobil is a "party to an arbitrat ion agreement" , 

contained in Clause 24 of th e Charterparty, and th at the f irst defendant is 

also a party t o th e same arb itrat ion agreement . Because Mobil has 

commenced legal proceed ings against another pa rty to the agreement " in 

respect of a matter in dispute between the part ies w hich the parties have 

agreed to refer to arbitration pursuant to t hat arbitration ag reeme nt " 

Columbus argues that th e Court is duty bound to stay such proceedings 

because the arbitrat ion agreement is not "null and vo id, inoperative or 

incapab le of be in g performed" . 

Faced w ith t his argument counsel fo r Mobil t endered a notice of 

discontinuance against the fi rst defendant afte r th e luncheon ad journment , 

and cont inued to argue aga inst the applicat ion for a stay. 

I doubt w hether that step in the proceedings was sufficient to 

overcome th e plaintiff's difficulty because th e obligation t o order a stay 

arises when the party "commences any legal proceedings" against another , 

as had happened here . 
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Mobil then argued that it was not a party ,0 an "arbitrat ion 

agreement" , w hich is defi ned by s.2 of the Act as meaning an "agreement in 

writ ing of the ki nd to wh ich Art ic le II of the Convention relates" . Art ic le 

11(2) prov ides t hat "the term "agreement in wr it ing" shall inc lude an arbitra l 

clause in a contract or arb itration agreement, signed by the part ies or 

conta ined in an exchange of letters or telegrams ". Mobil e argued t hat it had 

not signed the charterparty w hich contained t he arb itration clause, nor had 

Columbus, so s.4 had no app lication . 

do not accept that submission so far as Mob il is concerned 

because the charterparty w as signed by Mobi l ' s agent Rhone Pou lenc 

Chemie as Mobil alleges in paragraph 1 .3 of its statement of c laim . 

The other pany to the contract was the owner of t he vessel , Stolt 

Tankers Inc. of Monrovia, in the case of the chanerparty , and the ship's 

Master on behalf of the owners in the bill of lading. The latter document 

expressly incorporated t he terms of the charterparty " includ ing the 

arbitration clause" . 

The other ground on which Columbus claims the benefit of s.4 and 

the right to a stay of proceedings, is that it is a person who is be ing sued 

because of its relationship with the ship owner, being the owner's agent, 

and therefore the c laim is " t hrough or under" a party to the arbitration 

agreement. 

Mob il repl ies by say ing that its claim against Columbus has noth ing 

to do with the charterparty , nor with the bill of lading and therefore the 

arbitration c lause is irre levant. It claims aga inst Columbus because 
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Columbus is covered by s . 11 of th e Sea Carr iage of Goods Act, and its right 

to sue is statutory not contractua l. 

I do not accept that argument. The leg islature intended to protect 

the right to arbitration by the provisions of s.ll A(3 ) of the Act. Not all 

arbitration agreements, but those of a particular ki nd, of which the 

agreement in th is case is one. 

Columbus is drawn intO the orbit of s . 11 of the Act because it is the 

agent of a ship that is not registered in New Zealand. Its connect ion with 

Mobil is sole ly because it is the agent of the ship owner who contracted to 

carry Mobil's cargo. Mobil and the owner agreed to arbitrate their disputes 

in London , and their agreement does not infringe s . 11 A ( 1) or 11 A (2 ). 

Any claim by Mobi l under s.ll fo r damages calls into Question the 

contract made for carriage of the ca rgo . The claim depends upon that 

contract and expressly pleads it in paragraph 1.3 of the statement of claim. 

All three causes of action "are disputes or differences .. . arising out of the 

Chaner", hey fall within cl ause 24 of the charterpany and are subject 

therefore to the arbitration provision . 

In claiming aga inst Columbus, Mobil is c laiming "through" the ship 

owner , a party to the arb itration agreement, and the act ion must be stayed 

by the Court to allow the arbitration to proceed as the panies intended. As 

already mentioned Mobil commenced arbitration proceedings in London on 

18 June 1993, but has not pursued them. 

 
New Zealand 
Page 8 of 13

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



• 

• 

Mobil ch allenged the assert ion th at it was claiming " t hrough or 

under a party to the agreement" relying upon Mt Cook (Northland) Ltd v 

Swedish Motors Ltd [ 1986J 1 NZLR 720.but th at case is distinguishable on 

its facts. There w ere thre e separate companies. of which two w ere part ies 

to a distr ibutorship agreement which contained an arbitrat ion clau se . Those 

two were joined as third parties by th e third company which was The 

defendant. The claim against it w as that it had fitted eng ines and gearboxes 

to the plaintiff's ship that were unsu itable and had to be repl aced. The 

defendant all eged it had acted on the skilled advice of an employee of one 

of the parties to the distributorship agreement. It therefore claimed in tort 

and did no t rely upon. nor plead. the distributorShip agreement. It did not 

claim "through or under a party to an arbitration agreement" . 

By contrast in this case Mobil clai ms against Columbus because 

Columbus is the agent of the ship owner and in my view that claim is made 

"through a party to th e arbitrat ion agreement" wi thin the meaning of s.4 of 

the Arbitration (Foreign Agreements and Awards Act 1982. 

The statutory liability of a sh ip owner's agent created by s.ll of the 

Sea Carriage of Goods Act provide s a cargo owner with a defendant 

resident in New Zealand who can be sued if there is a breach of the contract 

of carriage. While th e agent may not be able to raise the arbitration 

agreement as a "defence" to such a claim (s ee: Air New Zealand v The 

Contship America [1992J 1 NZLR 425). yet if the claim is made "through a 

party to an arbitrat ion agreement" of the ki nd mentioned in 5.11 A (3) then 

the right to claim a stay of proceedings is enforceable. 
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The legal relationship between th e pla int iff as cargo owner and the 

fi rst defendant and its owner , arises out of the contract fo r carriage of 

goods evidenced by th e charterparty and the bill of lad ing taken together. 

The lega l relationshi p between the first defendant and Columbus arises out 

of a separate and d istinct contract of agency. Any legal liabi lity or 

relationsh ip between the plaintiff and the second defendant arises through 

th at contract of agency. Hence my conc lusion tha t Mob il 's c laim against 

Columbus is made through th e shi p owner, that is " through a party to the 

arbitrat ion agreement" in the w ords o f s.4 of th e Arbitrat ion (Foreign 

Agreements and Awards ) Act 1982. 

That section makes it mandatory for a New Zealand Court to order a 

stay of proceedi ngs if any party to which th e section applies is a party to 

the proceedings which have been commenced . Columb us is a party to the 

proceed ings , and the action has been commenced against it through a party 

to the arbitrat ion agreement. 

There will be an order accord ingly th at a stay of pro ceed ings do 

issue in respect of this act ion . 

FORU M NON CONV ENI ENS 

The rel evant cons iderations in evaluat ing a fo rum conven iens 

argument are fai rly w ell settled , (see: Longbeach Holding s Ltd v Bhanabhai 

& Co, Ltd [1 994J 2 NZLR 28, at 35. 
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T HE LAW OF TH E CONTRACT 

The charterparty agreement w as made in London. The part ies 

intended that any disputes under it would be arbirrated in London. The 

freight under th e charterparty was payable in London, and English law is the 

proper law of the contract. 

Any hearing in a New Zealand Court will require expert evidence in 

the usual w ay as to th e relevant principles of English law applicable to the 

case. 

CONVENI ENCE AND EX PENSE 

Proof of damage to th e cargo appears to be la rge ly a matter of 

scientific reports . Both cargo owner and ship owner appointed New Zealand 

experts to investigate th e complaints. The main facTUal is sue will be the 

state of the cargo wh en loaded in Belgium and when unloaded in New 

Zealand. Documentary evidence is likely to be central to those questions. 

From that aspect the case could be dealt with convenient ly in this counrry or 

in London . 

Proof of the law app licable to the case can be more conveniently 

and inexpens ively supplied in London, whi ch would make it unnecessary to 

meet the travelling and accommodation expenses of Eng lish legal experts if 

their evidence is necessary. From this aspect London is a mo re co nvenient 

p lace than New Zealand. 

The "natural fo rum " is probably London. Both part ies seem to have 

th ought so when the contract was made. The affidavit of Mrs Anne 
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Liversedge deposes as to the obv ious experience in shipp ing d ispuie matters 

that is available in London , both as to arbitrators in dec iding the facts and 

experts to offer scient i f ic opinions . The ship owner operates 80 to 90 

vessels internationa lly and it is not surprising that it w ou ld w ant its shipping 

disputes dea lt with in a cons istent w ay under the same law and in the same 

place. W hile the pla intiff is a New Zealand res ident, its underwriters are in 

France, and the ship is reg istered in Liber ia . The cargo w as loaded in 

Belgium and transh ipped in Holland. W hatever caused the damage to the 

cargo must have occurred in Holland or aboard sh ip during th e voyage, and 

witnesses as to any events relat ive to t hat cause wil l be out o f New Zealand 

in Europe or elsewhere. 

LEGITIMATE PERSONAL OR JURIDICAL ADVANTAGE 

There is nothing of great sign ificance under t his heading and Mob il 

will be as we ll serv ed in an arbitrat ion in London as in a Court hearing in 

New Zealand. Perhaps a dec ision will be reached by arbitrat ion more quickly 

th an by a full scale hearing in this country , which will be to the pla intiff's 

advantage . 

In trying " to identify the forum in which t he case can be suitably 

tried for the interests of all t he panies and for the ends of justice" (see : The 

Spiliada [1986] 3 A ll ER 843, 858) I conclude that the defendant has proved 

satisfactorily that the forum conveniens is London. 

If th is were the only ground for the applications I w ou ld order a stay 

of proceedings because New Zealand is a forum non conven iens in the 

context of th is case. 
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ABUSE OF PROCESS 

This action was commenced on 17 June 1993 when a writ of 

summons was sealed . On the following day the plaintiff notified the ship 

owner th at it had commenced arbitration proceedings in London naming its 

arbitrator and giv ing his address. Noth ing furth er was done about the Court 

proceed ings until 23 December 1993 wh en th e statement of claim was filed 

and served. 

Columbus complains th at this delay in serving the proceedings wa s 

an abuse of process by Mobil w hich had "disregarded its obligtion to serve 

the proceeding and progress it accordingly". I see noth ing in this point. The 

affidavit of Peter Donald Lawson, M ar ine Surv eyor, explains how frequently 

marine damage claims are negotiated and sett led after the amount of the 

loss has been quantified, a process that ca n take months , as in this case. 

Mobil did not serve the proceedings as soon as practicab le in one sense, but 

an understandable desire to lim it legal costs explains that delay . 

The application fo r a stay on this ground is declined . 

The second defendant is entitled to costs with disbursements , if 

any, to be fixed by the Reg istrar. 

If counsel cannot agree on costS they can file memoranda at any 

ti me. 
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