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This applicaton by the second defengant for a stay of proceedings
is based on & contractual obligation to arbitrate. on & plea of forum non

conveniens and a submission thet to asllow the case 10 conunue would

| O

The plamntiff {(Mobil), acting by its agent g gulenc Chemie aof

amount to an abuse of process.

France, made & contract of carriage by s2a w @ ship "Stolt Sincerity”,
the bill of lading No. cgo 012 dated 2 M k 2. The contract called for
carriage of bulk liguid cargo, viz, 33989 meatric tonnas af vinyl acetate

monamer ("the cargo”). A

The charterer of T C} was Mobil's agent, Ahone Poulenc Chemis
3]

aof France and the arty was signed on 27 April 1982, Tha

charterparty was | ndard form frequently used for tanker vessels, and

clause 24 of th iract provided for arbitration as follows:

&\Eﬁﬂhﬂﬂﬂ. Any ang all gifferences and disputes of whaisoever nans=e
put af this Charter shall be put to asbitration n tha Cipy of New York ar n
Clty of London whichawer place is specdied i Part | of thes chases pursuans ©o

the @ws rolating fo arbitration theére s fgroe, before a board af three persons,
¢ consisting of one arbetrator 10 be appdinted by the Owner, ane oy the Charmerer, and
ane by e two 5o chasen ..~ (Do 1§

$ The bill of lading included a provision ncorparating this arbitration clause oy

a sentence reading:

“This shipment is carriad vnder and gwrswant 10 e terms of the Chamer daved April
Z& imci 1882 ar London petween 3talt Tankers Inc. and Rhone Poulenc Chemie as
Charterer, ang all 1he terme whatsoever of the $xid charer. mcluding the ariration
clause exceat 1he rate and payment af freight specified herein apply 18 and govern
the nignes of tha parnes cancernad in s shipmant .7
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It is common ground that Mobil was bound by this arbitration clause

10 submit any claim 1o arpitraucn in Longon.

The cargo was snipped from Belgwum, transhipped a: Rotterdam and
the vessel arrivec in Auckland on 271 June 1382 wnere the cargo was
discovered on inspection 10 ba contaminatec. Maobil says i1 has swvidence

that the contamination was caused by the zinc imng of the ship’'s Tanks.

The cargo was pumped into siorage and Euentansalu a1 best
value; Mobil claims as camages actual and co 5e®mal losses of

*
$406.815. The statement of claim pleads three c@ T action, breach of

coniraci. breach ot bailment and negligence. \
Maobil gave notice of claim aft cargo was tested on 22 June
1992 which caused a 12 month @ imit to begin o run. On 18 June

1983 Mobil's solicitors wrote : ship's agents notifying them that Mobil

had commenced arbitratig eedings in London "in respect of all issues

and disputes arising u g contract of carriage ...". The letter went an
10 urge that arh% should take place in Auckland or that the charterer
th

should submit jurisdiction of the High Court of New Zealand, and said:

event Mabil 5 entitled o oring Ohganon agamst Columbus Martima under
11 ot the MNew Ipaland Sea Carmage of Goods Act 1940, Columbus 13 not
ertitied 1o rely on the arbration clause, ™
That letter set the scene because the second defendant Columbus
@ Maritime Services Lid {"Columbus") was the ship’s New Zealand agent and

is now being sued directly by Mobil for the whole of the plaintiff's loss.
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In response Columbus has moved for 3 stay of proceedings on any

af three grounds:

1. That thae dispute is to be settled by arbitration in London under the

terms of the contract of carnage and/or

2 That the dispute will be more conveniently @: roperly tried in

London and that New Zealand is forum n veniens an the facts

of the case, and/or ,QO
3. Thar v the CIrcumsIances %&ntlnue with 1his action in New

Zealana is an abusea of pr

T OO

The terms o arbitration clause guoted above leave no room for

doubt but that t m as betwesn the cargo owner and the carrier shouid

be serttled b {tration in London.

. e plaintuff argues that it is enttled to sue both the ship and Its

&

makes the agents of any ship not registered in New Zealand (the ship in this

% in New Zealand and since the ship has long since laft New Zealand

ters, the agents (Columbus) are liable for the loss and damages.

Maobil relies on the Sea Carriage of Goods Act 1940, 5.11 of which

case was registered in Liberia)l the legal representatives of the Master and

the owner after the departure of the ship from the port in which it

discharged its cargo “for the purpose of ... paying claims for ... damage ...
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s g

ana the amount of any such claim may be recovered from the agents in any

Court of Competent Jurisgiction ... (5.11(11)

A proviso to that subsection entitles the agents 1o disclaim liabilicy
before the ship sets sail by giving not less than 24 hours' z@uice before its
departure. f':«lll:l such notice was given in this case and Qﬂﬁd it IS not
usual to give such notice because the ship cannot '[|:l1.|I 10 sea without
giving a bond for the value of the cargo. S5.11{2 dses a limitation period
for commencing proceedings of 12 months he date of delivery of the

cargo, and §.17(3) entitles the agents 10 cartain defences under the Bill

of Lading Rules in the Schegule to

3.11A prohibits aﬁ»@isiun in a contract for carriage of goods by
sea which ousts or TEE@ the jurisdiction of the Courts of New Zeaiand.
L]

but 5.11A(3) is a provision permitting a stipulation or agresement 1o

submit to arbi n Mew Zealand ar "... in any other country which is 3

party to \g prnational convention or protocol relating ta arbitration 10
which galand is also a party.” New Zealand and the United Kingdom

ar g 10 such & convention. Arbitration in London is therefore covered

@5’.1 1A(3].

Columbus has moved 10 512y proceadings because i1 relies on the
provisions of the Arbitration (Foreign Agresments and Awards) Act 1982,
which gives the Court power 10 stay Couwrt proceedings in respect of matters

that are subject 1o an arpitration agreament,

"4, Power of Caurt t6 sty Couft proceedings in respect of matters subject 10 an
arbitration sgresment - (1] I any party 19 an arditration agresment to wRch ths
SEShaf ADHIES |3r 3Ny JErSon Claiming TAIOUQn oF cNOEr TRal DErSSn) COMMEnces
any legal procesdings i afy Cowrt agasnst any other party to that arbitratian
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agresmiant |af My PEFSER Sllrmung [NFoUQR OF under TRAT SIRer BEFtyl o FESoect of
arvy matter 0 dasgute between tha pamues wmen the parhed fdve agreed to refer ta
SFBitFAtGA SufBUBAT 1O IMET BFBILTALON JQFEEMERT, 3y BAFLY 10 IMG3E SroCesdings
may &t any time boply 1o M Court 10 518V INogs procesdings; ang the Cowurt shall,
wnigss the arbitraton agresment 5 Aigll and vosd, soDErative, of nCapabie of keang
performed. make an order staying e oroceegings.,

Fri | -

e i} Any prder under subsecton (1] of subsecuon (21 of this secion may Se
made subjast 1o such oandinong as the Cowrt thines fit,

[4] Thiz gEchion BgpieEs 10 Svery FDIFATION AQMESMENt wHCh, Brgwides,
EXpIESiy af Dy imahcaton, Tor arsimratign 1 @y COountry OTNEr TREn Mew d
i8]

Columbus claims the benefit of this section Q grounds. In the
first place it argues that Mobil is a "party m@%:itramn agreement”,
contained in Clause 24 of the Eharmrpartw(%& that the first defendant is
glsg a pary 10 the same arbitratio ement. Because Maobil has
commenced legal proceedings 3ggin other party to the agreemeant ~in
respect of a matter in dispute @een he parties which the parties have
dagreed 1o rafer o arbit i@ﬁurs-uam 10 that arbitration agreement”
Columbus argues that ourt 15 duty bDound 1o stay such procesdings

because the arbi n agreement is not “null and wvoid, inoperative or

incapabla of b@ ormed"”.
%pﬂ with this argument counse! for Mobil tendered a notice of
e

uance against the first defendant afrer the luncheon adjournment.
*

a
@ continued to argue agsinst the application for a stay.

| doubt whether that step in the proceedings was sufficient 10
overcome the plaintiff's difficulty because the obligation 1o order a stay
arises when the party "commeances any legal proceadings”™ against another,

as had happened here.
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Mobil then argued that it was not a party 10 an “arbitration
agreement”, which is gefinea by 5.2 of the Act as meaning an “agreement in
writing of the kind ta which Article |l of the Convention reiates”. Aricle

"

M2} provides that “the term “agreement in writing” shall inciude an arbitral
clause n a contract or arbitretion agreement, signed oy @ partias or
contained in an exchange of latrers or telegrams™. Maobil that it nad

not signed tha charterparty which contained the Erﬂlt@‘l clause, nor had

Columbus, so s.4 had no application. %’

| do not accept that submissio ,§ far as Mobil is concerned
because the charterparty was sig @ Mabil's agent Rhone Poulenc
Chemie as Mobil sllages in paraméfk

O

The other party Ic@ contract was the owner of the vessel, Stolt

in the case of the charterparty, and the ship's

.3 of its statement of claim.

Tankers Inc. of Mo

Mastar on bahal & owners in the bill of lading. Tha larter document
r

exnmssW\S rated the terms of the chamerparty “including the
arbitrati usa”.

D

* The other ground on which Columbus claims the benefit of 5.4 and

&ha right 1o a stay of proceedings, is that it is &8 person who is being sued
@ because of its refationship with the ship owner, being the owner's agent,
and therefore the claim is "through or under” a party to the arbitration

agreameant.

Mobil replies by saying that its claim against Columbus has nothing
to do with the charterparty, nor with the bill of lading and therefore the
arbitration clause is Iirrelevant, It claims against Columbus bDecause
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Columbus is covered by 5.11 of the Sea Carriage of Goods Act. and its right

10 sue is statutory not contractual.

| do not accept that argument. The (egisiatura intended to protect
the right to arbitration by the provisions of s.11A(3] of theict. Mot sl
arbitration agreements, out those of 3 particular k:‘nQ;@ which the
agreement in this case is ane, O
S
Columbus is drawn into the orbit of s.\ the Act because it is the
. agent of a ship that 5 not registared in /&ealanﬂ. Its connaction with
Maobil 15 solely because it is the agenr@%

carry Maobil's cargo. Mohbil and t% ner agreed to arpitrate their dispures

ship owner who contracted 1o
in London, and thetr Egm&mE@ 5 not infringa s.1TA{T] or T1A([Z].

O
Any claim b %undar 5.11 for camages calls into gquestion the
CONtract made .‘@ iage of the cargo. The claim depends upon thart
coniract and ssly pleads it in paragraph 1.3 of the statement of claim.
All thre gs of action "are disputes or differences ... arising out of the

1% fhey fall within clause 24 of the charerparty and are subject

;&
&

owner, a party 10 the arbitration agreement, and the action must be stayed

fare to the arbitration provision.
In claiming against Columbus, Mobil is claiming “through” the ship
by the Court 1o allow the arbitration 10 proceed as the parties intended. AS

glready mentioned Mobil commenced arbitration proceedings in London on

18 June 1983, but has not pursued them.
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D

Maobil challenged the assertion that it was claiming “through or
under 3 party 1o the agreement” relying upon Mt Cook (Northland) Lid v
Swedish Motors Lig [1286] 1 NZLR 720,.but that case is distinguishable on
its fagcts. There were three separate companies, of wnich two wera parties
to a distributorship agreement which contained an arbitration glause. Those
o Wwere j-:unleu as third parties by the third :amua@ﬁn was the
defendant. The claim against it was that it hag fitteg es and gearboxes
to the plantuff's ship that were unsuitabla ang %ﬁ be replaced. The

defendant slleged it had actegd on the skilleg \ of an amployee of one

of the parties 1o the distnbutorship agraést It therefora claimed in tort

and did not rely upon, nor pleaa, h butorship agreement. It did not

claim “through or unger a party g

By contrast in se Mobil cfaims against Columbus becsuse

rbitration agregment” .

Columbus is the .'aga thie smp owner and 10 my view that claim 15 made

"through a pa@ arbitration agreament” within the meaning of 5.4 of

the Arhiu’@

a8 siatutory liabihty of & ship owner' s sgent created Dy 5.11 of the

reign Agreements and Awards Act 1882,

Carriage of Goods Act provides d@ cargo owner with 3 defendant

@Esident in New Zealand who can be sued if there is a breach of the contract

of carriage. While the =sgent may not be zble to raise the arbitraton
agresment as a "defence" 1o such a claim |(see: Air New Zaaland v The
Cormship America [13992] 1 NZLR 428), yet if the claim is made "through a
garty to an arbitration agreement” of the kind mentioned in 5.11A(3] then

the right 1o claim a stay of proceedings is enforceable.
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The legal relationship berween the plaintiff as cargo owner ang the
first defendant and its ownaer, arises out of the contract for carnage of
goods swvidenced by the charterparty and the bill of lading taken together.
The legal relationship between the first defendant and Columbus arises out
of a separate and disunct contract of sgency. Any lagal liabiity or
relatonship between the plaintiff and the second defen@as through
that cantract of agency. Hence my conclusion that @:u ‘s claim against

Columbus is made through the ship owner, that tough & party 10 the

arbitration agreement” in the words uf,K\tha Arbitranion (Foreign

Agreements and Awarcs) Act 12824, s

That section makes it ma ry for a New Zealand Court 1o arder 3
stay of proceedings if any which the section applies 1§ a party 1o

the proceadings which a@)een commenced. Columbus is a party to the

proceedings, and th

to the arbitratms ment.

N nas been commenced against it through a party

&wm be an order accordingly that 3 sway of proceedings do

issu% spect of this action.
Q

@ The relevant considerations In evaluating a forum conveniens

NOMN

argument are fairly well settled. (see: Longbeach Holdings Lid v Bhanabhai
& Co. L1d [1994] 2 NZLR 28, at 35.
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W OF TH T

The charterparty agreament was made in London. The parties
intended that any disputes under it would be arbitrated in London. The

freight under the charterparty was payable in Landon, and Englsh law is the

propar law of the contract. Q~

Any hearing in a New Zealand Court will F%é BxXDEert avigence in

the usual way &5 1o the relavant principles f{@sn law applicable to the

case. A@%

MVEMIEN AN XPEM §
Proof of damage w0 @ rgo appears 10 be largely a martter of

scientific reports. Both caro dwner and ship owner appointed New Zealand
gxperts to ':mrasriga?&nmmamm. The main factual issue will be the
state of the ca@ gn lopaded in Belgium and when unioaded in New

Abntaw gvidence is likely to be central to thaose guestions.

Zesland. Do

From th@ﬁ: the case could be dealt with conveniently in this country or
in Ln@-

Q

@ Proof of the law applicable 0 the case can be mare conveniently
@ and inexpensively supplied in London, which would make it unnecassary 10
meeat the travelling ang accommaodarion expenses of English legal experts if

their evidence is necessary. From this aspect London |15 a more convenient

place than MNew Zealand.

The "natural forum" is probably Londan. Both pariies seem 10 have

thought so0 when the contract was made. The affidavit of Mrs Anne
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Liversedge deposes as to the cbvious experience in shipping dispute matters
that is available in Loncon, both as to arbitrators in deciding the facts ang
experts to offer scientific opinions. The ship owner gperates 80 to 90
vessels internationally ang it 15 NOT surprising that @ would want s shipping
disputes cealt with in a consistént way under the same law @gRg in The same
place. While the plaintiff is a New Zealand resident, Q‘rtttu are in
France, and the ship is registered in Liberia. Th&gn was |oaded in
Balgium and transhipped in Holland. Whatever %ﬁd the damage to the
cargo must have occurred in Hollang or &DJ& ip during the voyage, and

WITNESSES as to any events relative 1o 1 % se will oe out of New Zealand

in Europe or alsewnere. A@

MA ADV
There is nothin @ruat significance undar this heading and Mabil
will be as well se an arbitration in London as in 3 Court hearing in
New Zealand. % decision will be reached by arbitration mare guickly
than by a f%:ala hearing in this country, whigch will be 1o the plaintiff's

gdwvan

R\

*  In trying "to identify the forum in which the case can be suitably

wried for the interests of all the parties and for the ends of justice” (see: The
@ Spilfada [1986] 3 All ER 843, 858) | conclude that the defendant has proved

satisfactorily that the forum conveniens is London.

If this were the only ground for the applications | would order a stay
of proceedings becsuse New Zealand is a forum non conveniens in the

context of this case.
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ABUSE OF PROCESS

This action was commenced on 17 June 1983 when a writ of
summons was sealegd. On the following day the plaintiff notified the ship
gwner 1hat it had commenced arorration proceedings in London naming its
arbitrator and giving his address. Nothing further was dunegut the Court

proceedings until 23 December 1883 when the stateme

and served. O
%’
ving the procesdings was

an abuse of process by Mobil which ha ,"Skregaruen its obligtion to serve

aim was filed

Columbus complains that this delay

the proceeding and progress it 2CCO @ ", | see nothing in this point. The

affidavit of Peter Donald Lawso ine Surveyor, explaing how frequently

marineg damage claims are @%ﬁﬂd and setiled after the amount of the

loss has been quannia rocess that can take months, as in this case.
r

oceedings as soon &5 practicable in one sense, but

Maobil did not senr?e_
an understanui ire to limit legal costs explains that delay.

application for a stay an this ground is declined.

S

* The second defendan:t is entitled to costs with disbursements, if

@ any, 1o be fixed by the Registrar.

If counsel cannot agree on costs they can file memoranda at any

-1 Edannn

timea.
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