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speaking unnecessary., for reasons slready
given both by it and by s

[12] An appelant walves argaments not
made or only cursorily developed, ep., Greila
£ Sadem e Cemd Sor. Bank, 42 F.3d 36, 56
{15t Cir.1954), and in this nstanes the bank
can be reprosched on both grounds: it makes
me AFgUMeni sasuming contempt orpuendo
but challenging the computstion of damages;
and to the extent it discusses the priority
issuas, the discussion is episodic, incomplete
and (in certsin respects) quite unpersuasive,

Nevertheless, thers sre seattered frag-
ments oot of which one might well oy to
build & ense that the 1981 factor's les or the
16686 Hens and assignments gave the bank a
priority as to amounts owing to Gemeo. The
low in this sres—hoth as to the Puerto Rieo
fwctor’s lien statute and the assigmment of
sccounts recervable statute—iz al the same
time both sparse (in explamatory cass low)
and eomplex (in statutery langoage). See 10
LP.RA &5 551 & seg (Factor's Lien Act):
10 LPRA 5§ 581 # seqg (Assignment af
Appgunts Heceivable Apt). The security
transsctions in this ease are multipls, nterre-

lated and in eortain respects pesuliar

We have now spent an undue amount, of
time sesking & clear path through this-mo-
rass in & futile effort to determine sdhether
or not the bank possessed wilid\ priorities
that eould be used to reduocs or-@ven alimi-
nate the damage claims aguins® it Although
wi gpare the reader-a \léscription of false
starts and dead end§ afd remaining perplexd-
Hes, the conclusion s '¥lear: there @ oo way
th answer the central question, short af &
remand, gbghsive firther brisfing and prob.
sbly fucther ¥act-finding.

Gitenthe bank's effective walver of the
Hurmages argumsnt, no such remand can be
Jastified We cannot require the distriet
fotirt or Seilio to angage in further litigation
baged on & mere suspicion that the bank
mighi have an argument for curtailing dam-
ages. It &8 ronic that, kad the bank permit-
ted the fhnds ta be paid into court instend af
diverting them to its own oses, the snsulng

litigaton would Hkely have focused on its
prierity rights rather than its contempd.

AfFrmed

HEWLETT-PACEARD COMPANY,
INC.;, Plaintiff. Appellant,

¥,

Helge BERG, etc., et al., Defendants,
Appelless,

Mo, S4=-IZ51.

United States Court'of Appeals,
First Cireuit.

Heard( Apsil” 6, 1994
Defideds Aug. 3. 1586

Aftion, was brought seeldng  setof
sgminst an imtermatonal arbitration swasd
and\declarstion that sward was fully satis-
fiad, and ather party moved for confirmation.
The United States District Court for the
Distriet of Massachusetts, Joseph L. Tamrp,
Chief Judge, BST F.Bupp. 1126, confirmed
iwird, refused to stay confrmetion proceed-
ing pending outesme of second srhitration,
and rejected setoll claim, and appeal was
taken. The Court of Appeals, Boudin, Cir-
cuait Judge, bedd that (1) crder confirming
arbitradon sward was immediately appeal-
able despite lack of Enal judgment; (2 claim
that confirmation proceeding should have
bean stayed could be considersd at the same
time; (1) district court could not allow setol
where that claim was subject to the second
prbfiraton; but (4) distriet eourt had power
to stay confirmation procesedings pending the
second arbitraton.

Vacated and remanded.

1. Federal Courts @=ii1
Ahsent “fina] judgpment” set forth in sep-

irdte dociment. there B no basts far nppueal
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of “final decision™ even U coirt actaally re-
sofved all of the claims before & I8
CECA § 120); FedHuoles Civ.Proc.Rule
58, 28 US.CA
2. Arhitration ®=T73.2

Order confrming international arbitra-
ton awnrd was immedistely appealable de-
spite aheemce of final judgment, where re-
puested stay was desled so that arder was
immadintely effpctive, requiring onky filing of
specified papers with cleck to permit sntry of
judgment therson § USCA 5§ 13
18a1ND: FedRulea Civ.ProcRBule T,
M UECA

i Arhitration @=73.7(1)

(#ven that order confirming artotration
award was [mmedintely appealable fespite
gbeanes of final judgment, claim that wsonfir
puition procesding shonld have-bess stayed
was alsp proparly befors thel Court of Ap-
peals since underlying argiment ¥ stay was
also am objection to the sonfirmation order
itself; interiveutory Muling-made in the pro-
cess of approving/confirmeation request is re-
viewnhle st the-fme the confirmation order
ftaelf s brought 9p on appeal.

4. Foderil Courts &=T57

Whare district court did not make legal
PrTor, \Eatie a8 o ;'J.r,ml:in't_'an af upp:l.i. dad
not have to be decided

5. Arbiiration =T2.1

District court, in confirming internation-
al arbitration award, could not allow setoll,
where [saue of whether party had valid elalm
to setoff was subject of pending artitration,
st that judisisl setsfl wouald cirenmrvent con-
tract to arbitrate and the pending arbitra-
tom. 8 USCA § Z00-208

. Arbhitration =TL1

Diimtrict court had authority to lasue stay
of confirmation of intermational arbitration
award while losing party's clatm to setal¥ was
peading in a record arbitratdon, in csse in
which party seslfng setoff had mads reason-
able effort to have opposing party's claim and
|t& own counterclaim resolved i one FHH.T'Hd-
ing but sttempt was froseeated by arbitrs-
tors’ surprising interpretation of their man-
dats, and party whish won the inftal arbitra-

tion was nsalvent so that opposing party
woukd have no assurance of collecting any-
thing iff it won on its counterclaim after pay=
[ng the original arbitradon award In full: fect
that the New York Conventidn gn the Recog-
nition and Enforeement of Forsigm Arbitral
Avards did not specifitall-provide for stay
on that ground did/nof\preciode such tradi-
tional relief. Convegtigh on the Hecogmition
and Enforcemapt , of Forelgn Arbitral
Awards, At \VL'® USCA § 201 note; 9
UECALEE & B-11, 207.

1. Federal Courts 2=4]

Court, though obliged to dedde claim,
retaina diseretion to defer proceedings for
prucdentinl reasons, such =5 pendency of re-
lated procesding in another tribunal

4, Statntes =195

Principle of expressio unius est exciusio
alterins s an aid @ constructon and not an
inflexible rule

Richard Allam Horning with whom Hern-
ing, Janin & Hervey, Kevin P, Light, Choste,
Hall & Stewart and Robert W, Sutls wers on
brief, for appellsat

David A. Burman, for sppalless

BOUDIN, Cheult Jadge, BOWNES,
Sepior Cirendt Judge, snd STAHL, Ciremt
Judge.

BOUDIN, Cireuwit Judge.

Hewlett-Packard appeals from an order of
the district court confirming an arbibstion
gward pendered 5 o buslnsss du-pute with
appelless Helge Berg and Lars Skoog and
rejecing Hewlett-Packard's requests for a
stay of the confirmation proceeding or a dec-
luration that it is entitled to & set-off for the
geard. The case presents several diffieuls
legal izsnes which can be onderstood only
after a brief description of the facts and prior
procesdings.

. BACKGROUND

In March 1082 Apolle Computer, now
pemed by Hewlett-Paskard, entered oio a
tan-year distributorship contmaet with a

United States
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Bwedish company called Dhcoscan Distribut-
pd Computer Scandinavia to sell Hewloti-
Paclard produects in several Nordie eoun-
iries. The 1982 contract included an agres-
ment to submit any disputs under the con.
tract to binding arbitration. Inm Mareh 1584
the parties oecuted & new distributorship
paptract, which aleo contained an arhbitration
claunse.

[n the mesntims, during 1953 and 1984,
[Scoscan experienced finandsal problems. In
mid-1884, Apollo cladmed that Dicoscan was
far behind in lts payments. In September,
Apollo terminated the 1984 agreement. The
following month, Dieosean fled for bankrupt-
¢v. The bankruptey court assigned to Berg
and Skoog, directors and offieers of Dicosean,
the right to bring claims sgainst Apollo
based on the comoracts.

Berg snd Skoog filed o request for arbitra-
tion with the Internatonsl Chamber of Com-
meree Court of Arbitration, claiming millions
af dollars of demages arising out of Apodlo’s
umilsteral termination of the 1984 agresment.
Apolls eounterclaimed in the arbitrabion by
asserting that the Swedish company had
fulled %o pay about $10,000 dus on the 1984
contract and about 5207000 due under the
1082 pontract. After a dispute sbout Herg
and Skoog's right to ioveke arbltration, s
Apalln Computer, fne v Berg, 586 F.2d 460
473 (1st Cir.1989), an arbitration pragesding
wns hegun

The arbitrators were requiged by the par-
ties’ contracts to apply Massheffusetis low,
Ultimately, the arbitrators awarded around
$700, 00 phes imterestio\Berg and Skoog, but
allowed g set-off forthe $10,000 that [heos-
ein siill owed Apalionder the 15984 contraet.
To both parties™\surpriss, the tribunal held
that it warwithout jurisdiction to deside
Apollo’s ‘mbee substantial claim based on the
1083 ewntenct, ruling that the 1982 sontrset
i ‘oot within the Terma of Heference is-
®ad by the arbitrators st the beginning of
the proceeding.

Af @ resnit, Apollo was left with & sizahle
obligution to Berg and Skoog on the 15684
tootrast withoot & determinstion of its elaim
for more than $207,000 on the 1982 contruet.
Apolio unilaterally decided to pay the arbi-
Fatton award amoust but subtracted the

£207.000 plus interest (together, about $300,-
M) e & “setod] in recoupment™ which, it
gaid, |s & tme-honored commmon law doctrine
embraced in Massachusetia eourts. Apalln
alan fled & reguest with the tribonal for &
second arbitration regarding the 1982 con-
tract. That tribunsl has imdicated that [t wdill
hear the arbstration.

In January 159693, Apoflo (later soecesded
s the plaintdf by Hewlett-Packard) filed the
compiaint in this acton with the Massachu-
eetts «istrict comrt Hewlett-Packard re
quested that the distriet eoort (1) declars
that Hewleti-Packard wss entitlad to the
EOT.000 set-off and that the arbitration
gward is fully sat=fied, and (2} vacate the
tribunal's swnrd and correcto it Hewlett-
Packard later withdrew (s Sestind claim for
reliaf,

Berg and Skeog meved w dismiss the com-
plaint, arguing thet-ghich declaratory relief is
unsvallable as ¢o\foreign arbitraton awards,
Later, Berg/and ‘Skoog moved for confirmas-
tion of the arbitrstion sward, Hewlett-Pack-
ard opgestd confirmation af the swurd on the
groubdithdt, by failing to include its 1982 set-
aff,the award was contrary to pablic policy,
In-the slternative. Hewlett-Paekard moved
g0 stay confirmation, pending the outcoms of
the second arbitraton  Hewlstt-Packard
aleo asked the court to compel arbitration as
to = 1982 cladm

On Mowember 7, 1994, the district judge
filed & memorandom, logether with & aepa-
rate order, disposing of all of thess motions,
The court’s order compellsd arbitration un-
der the 1082 comtract but it confirmed the
award previously made by the tribunal on the
16984 econtract The ecomrt said that it was
without power to stay the confirmaton pro-
cesding, a5 Hewlett-Packard had requested,
and that the request for a set-off was an
improper sttempt o modify the tribunal's
Award.

Apparently ready to enforee the now-con-
firmed arbitration award, Berp and Skoog
moved the sourt for entry of final judgment,
and proffered & detailed judpment spesifying
the award, nterest and attormey's fees
Four days later. Hewlett—Packard filed its
potice of appeal and thereafter fled o re-
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sponae disputing certain sspecta of the pro-
posed judgment The distriet coort has mot
actad on the motion for entry of final judg-
ment; and no such jodgment has been en-
tered.

I. DISCUSSION

Hewlett—Packard purports to appeal all
three of the district coart’s adverse sctions:
the confirmation of the arbitration award, the
refusal to stay thet confirmation proceeding
pending the outeome of the second arbitra.
don: and the rejection of Hewlett-FPackard's
aet-off cladm  deslaradon. f.‘-:lrn:nrmd:hly.
Hewlett-Packurd has alerted os to o poasibbe
jurisdiction problem, which this courtois
chliged to comaider. We do so but afuthos
fature panels that the jurisdictional problems
have not hesn brisfed in this cofe.

[1] Nothing in the record in-this case
purports to be a “final jufgmesh™ set forth
in a separate document-as reguired by Fad.
R.Civ.P. 08, disposing of all claima. Thus, in
formal terma thepe i noBasds for appead of
“final decision®ander 28 US.C. § 1281, even
if the court actudlly resalved all of the claims
before it/ Indesd, as already noted, the de-
fendants ‘hawe pending & motion that re-
questE-eniry of a “firal jodgment™

[2}) Mevertheless, the November T order.
inmefar as it confirms the arbitration award,
ig sppealable now becsuse Congress dirested
in the statuts gpoverning arbebration-redated
appeals that such an “order™ confirming an
pward should be immediately appealabla. 9
EC. § 16aY1ND). The resson is & pro-
arbitration pollcy designed to expedite confir-
maton of arbitration awards. This is clear
from precedent and scholary COMMERLarTy.
See. ep. 16B C, Wright A. Miller & E.
Cooper, Federal Proctice ond Procedure
§ 351417, =t 512, 3234 (Bd ed 1563

There is one techniesl hitch. Seemingly,
the order confirming the award s not itself &
Jjudgment thet can be collected through court
processes until it & entered on the docket as
A judpoent. Ses 8 USC. § 18, This has
mothing to do with the flnal judgment rule;
rather, the sitatute that governs confirma-
Homs provides that aller & confirmation =
ordered, o separate “entry of judgment™

il FEDERAL REPORTER, 3d SERIES

mnast be made purszant to thet order, and j
5 only &t that stage that =[tThe judgment &
antarad may he anforeed a8 f & had
been rendered in an seton in the eourt &
which & b entered™ [d

Nevertheless, the Fagderal) Rules of Civi
Procedure do oot ady thaf“appeals can oaly
be taken from jwdgments; on the comtrary,
they contemplate tEat, subject to the complex
rales that (deiermine what iz immediately
appealable. thers may be such & thing 2s an
“appeglahls, order™ that & not a judgment
Fed B.Ciw P, T9hl. And as aleesdy notad,
Cosgresa has designated as immedistely ag-
paishle "zn order confirming an
[aridtradan] sward.” 9 USC. § 16aK1ND)

Qur position is oot at odds with Middisby
Corp. v Husemann Corp, 0682 F2d 614 (Tth
G 1958). Middlsby beld that oo immediste
appenl could be taken where the district
court issued an order of confirmation buot
deciined Lo enter judgment after maldng a
gpecifie determination to delay giving effect
to the confirmation order untll farther pro-
tl:ﬁhhg'u were conchided, Here, |:|'_|.' eonEasl.
the distriet sourt denied the requestad stay,
and the confirmation order i immedistely
effertive, requiring only the fling of specified
papers with the clerk to permit "the entry of
judgment thereon” 9 USC § 18

[3] Because the confirmation arder & ap-
pealable, we think thet there is also before us
Hewlstt-Packard's claim that the confirma-
Hon proceeding should hawe been stagmed
The reason is simply that the underbring
argument for & stay is also =n objecton o
the confrmation order iteelf To this ecent,
it & affecttvely an inlerlository riling made
in the process of approving the confirmation
request and Hks any other such Interlosutory
ruling it &5 reviewsble at the time thei the
conflrmation order itself ia brought sp on
appeal.  CF Siringellow v Concerned Neigi-
hera tn Action, 480 1S 870, 376, 107 S.CL
1177, 1151, W L E4%d 389 (1987 I5A
Wright, Miller & Cooper, supra, § 3906.1, at
2458461,

[4] A similar argument might also be
made to justify an appesl now based on the
distriet court's refusal to deciwre Hewlett-
Packard's right to the set-off |t asserted

United States
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problem &= complicated, but we e DO
need to resalve the complexdtes. Whether
ar not the refusal to allow the set-off = an
sppealable issus, the refusal st this dme
turns out mot to be a legul error, so the
jurisdictionsl issue need not be decided. See
Norviem v Mathewss, 427 115 524, BA0-32 6
S0t 771, ZT74-78, 49 L.Ed.2d 872 {1976}
In v Pionssr Ford Salssa T8 F24 27, 1
(st Cir.1984),

We twrn now to the merss. Hewlett-
Packard does not object to the sonfirmation
of the award in all respeets; it says it has
paid the award except the disputed amount
cluding bterest. Buot  Hewlett-Packard
says that the district court erred by confirm-
ing the award in full instead of either allow-
ing & set-off or granting a stay of the confir-
mation pending the results of the new arbi-

I

[3] We agres with the distebst sourt’s re-
jeetion st this time of the first alternathe,
Whether Hewleti-Packard has a valid claim
urider the 1982 contract is subject to arbitrs-
Hon: we apres with the distriet court—and
Hewlet:-Packard—that the tribanal has nev-
er repobved] the merits of that claim, What-
ever the Massachusetts low on set-offs, the
district pourt could not sllow the set-off st
present without determining that Hewleti=
Paciard had a valid claim, which is the very
mibject of the arhitration

It & hard to imagine a step that would be
more offersive to the pro-arbitratien policies
mliected in Congress’ endorsement of the
B Conventinn on the Bacognition and En-
Soreement. of Foreign Afbitral Awards, often
malled the New Yorke Convention. The New
:Tﬂfmtmﬁmmlppmedhyﬂm
= implemencioy legislation was codified at
YUSC 20108 The statute enbists the
84 of feieral courts to compel arhitration. 9
UEG. 208 By contrast, the judicial set-
W recuested bere would ciremmvent the 1982
Smtract to arbitrate and the now-pending

under that contract

] The request to defer conflrmation of
! Ward under the 1984 contract stands on
ifteren: footing. However the case might

: ibsent the bankruptey, Dicoscan’s
! pves Hewleti-—Packard a wery

sabstantial prodental argument. If the ex-
isting wward were confirmed In full and re-
duced to judgment, Hewleti-Packsrd would
have to pay the full award to the defendants
&5 successors-in-interest of an insolvent com-
pany. If in doe ecoorse Hewleti-Packard
then prevailed on its clsims sgainst the nsol-
vent company on & closely related transec-
ton, it would have mo sssuranse of colleeting
anything.

Further, Hewlett-Packsrd eannot be
blamed for the discrepant timing in the reso-
lution of its claim, or at least no argument to
thut effeet bas been made. After it was tobd
that the defendanis oid heve arbieton
rights despite an ant-aselgnment clause in
the comiracts, Hewleti-Packard apparenthy
made a ressonable affort to-have both the
defendants’ claim and fts own countercliaim
rasohved in one proceeding (el the same tme.
Only the arbitrators’ surprising interpesta-
tion of their mundsts frustrated this sttempt.

Under these| Srtumstances, the seemingly
falr salotine wadld be to confirm the awnrd
in its unfentésted part, reserving confirms-
tHon of Mhe balsnes oot the 1982 econtract
dispute & srhitrated. The district court re-
fuga to consider a stay of confirmation an
the ground that it was without power to do
s0, We folly undersiand the basis for the
district court's doabt about ita authority, bat
we conclude that it does have the power to
issue & stay in the peculiar circumstances of
this case.

[7] Ordinarily there could be no doubt
that & court, although obiged to decice a
claim, would retain discretion to defer pro-
ceedings for prodential ressons. Indeed, &
typical reason is the pendency of & related
proceeding in snother ribunel  “[The pow-
er to siay procesdings B incidental to the
power inherent in every court to control the
dispoaition of the canses on B8 dockes with
sconomy of tme and offort for itself far
counsel, and for litigants.” Landis v North
Amer. Co, 220 U5 248 254 57 B.Cr 163,
158, Bl L.Ed. 153 (1838

The question here B whether this tradi-
tional suthority &s curtailed by the New York
Convention and its implementing legialation.
The sisiutes provides that, upon o petition for
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sonfirmation, a district court “shall conflrm
the sward unless it finds one of the grounds
for refusal or deferral of recognition or en-
forcement of the sward specified in the said
Coovention."” 9 US.C. § 207 (emphaais add-
edl. Artiele V1 of the Convention i the only
provision that deals with staying conflrma-
tdon. Article VI states:
If an application for the setting aside or
suspension of the sward has been made to
a competent aothority [in the eountry
where the sward has been mmde), the au-
Lhm‘,jr hefare which the sward 18 .\-uug'hl'. Lo
b pedied upon may, if it considers it prop-
ar, adjourn the decision on the eafores
ment of the award [and require a security].
The circumstances ouilined in Artigh W da
pot appear to exist in this case (Thé ques
tes i85 whethsr a distriet sourt may prant a
stay in circumstances other thun Bross autho-
pized In Articls VL

[8] The fsct that(section 207 uses the
word “shall” is not/Hecitive] because a stay s
a deferral rather than refusal. But the fact
that the stabfte refars to the Convention and
the Convehtihn (lats a single ground for a
stay couldChe taken to exclode all other
grounds uader the principle of sspressio uni-
ux wof ‘ertiurio alisris. That was, in sab-
gtanes, the reasoning of the distriet court
However, espresrio anius 8 an akd o eon-
stroction and not an infledble role. S e
Uwited States v Messcchuastta Bay Traone-
pori Amth, 614 F.2d I7, 28 (lst Cir.1980)
Whatever we might think f the gquesdon
were encirely open, precedent informs our
dedsion in this case. Domestie srbitrations
are governad by the United States Arbitrs-
ton Act (chapter 1 of Titls §) but not by the
Convention (chapter 2 of Title 9. The Ast
stntes that, upan appliestion, “the court st
grant [a confirmation] order unless the
pward B vacated modified. or corrected as
prescribed in sections 10 and 11 of this dtle”
9 US.C. § 9 (emphsasis sdded). But courts
routinely grant staye in such cases for pro-
dential ressons naot Usted in sectons 10 and
1. Eg, Middleby %2 FId at 815-16.

Similarty, this eourt has beld that district
sourts have diseretion to stay an sctlon to
compel arbitration pending the ooteome of
related [Etigation, even thoogh the Ast states

§1 FEDERAL REPORTER, 3d SERIES

that on & motion to compel the court “shy
hesr the parties” ard “shall proceed sgg
marily to triel” 9 UBC. § & s dspy
Cerp. # Borden, Ine, 670 F2d 377, 352 (g
Cir1982). In Aciom, then-Judge Breyer ke
that, [n drafting the stangte, Congresa did nyg
“intend| | & majop-departtre from the ond.
nary rube allowingons federal court to say
lidgaton whin angther federal court s m
the process of deciding the same issue" Wy
take the warme view of Congress’ intantices
impleméfitng the Convention.

W pourse. & Etay af confirmation shoold
pgt be Hghtly granted. A contral pisrposs of
the Convention—an [nterpational agreemes:
o which the United States i= only ome o
spproximately one hundred signstories—way
to expedite the recognition of foreign arbitsl
swurds with a minirmem of judboel iSterfer
ence. But the risk that the power to sty
could be abused by disgruntled Gbgants—
real though that risk &=, ses Spier & Calzats-
rificis, 668 F.Sopp. 571 376 (BDMN.I
158T—argoes more for o csuthons asd pri-
dent exercse of the power than for its slimi-
nECiar.

Because the district court scted ander a
misapprebenaion of {8 authority, we wacste
the confirmation arder and remand for fur-
ther proceedings. Whether confirmation of
collection of the sward should be partally
daferred pending the reschrton of the 1882
pontraet arbitration 5 & matter for the dis-
trict court to determine in the frst instance.
5S4l we think & wonld require some explans-
tion {f, im the face of the squities of this case,
the district court conclided that the fol
pward should be conflrmed and collected
now,

The confirmaton order s vocaded and the
matter in remeondsd to the district eourt for
further procesdings consistent with this opin-

United States
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HELGE BEAG, ETC., ET AL,
Dialendamis. Appeians.

JUBGMENT

Enqered: August 1, 1595

Thes CAUSE CMME QN LD e heard an appenl fom e Liniced Spates Desiner Caury
for tha Destfict of Massachusells, and waa afgued by counsal

Upon conside sLon whseol, o 8 now nade srdered. adjedged and decreed as

follaws: The confiemation grder of the district cowt s vacated and 1he cause o
remangdad 10 (he distrion cowt for further procesdings consistant with the opiicn
iasend 1his dabe.
By 1he Cowrt;
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POR THE OISTRICT OF MASSACHUSETTS
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BOUDIN, Circuit Judge. Hewlsti-Packard appeals from an
order of the district court confipming am arbitration award
rendered in a business dispute with appelless Helge Berg and
Lacs Skoog and rejecting Hewlett-Packard's requasts for a stay
of tha conflemation proceeding or a declacation chat it is
entitled to a sec-off for the award. The case presents several
difficult legal issues which can be understood only after a
brief description of the facts and prior procesdings.

I. DBACEGROUND

in Harch 1983, Apollo Computer. now owned by Hewlactk-
Packard, entered into a two-year distributorship contrace with
a SHwedish company called Dicoscan Discribuced Computer
Scandinavia ca s=ll Hewlett-Packard products in several Mordic
COUREE LEs The 1982 contract ingluded an agresment to submik
ary dispute under the contract to binding acbitration. In
March 1984, the parties executsd a new dl.:t:.‘:-'hutnﬂhi_.g
coneract. which also containsd an arbitration clauvse

In the meantine, during 1983 and (984, DfEoacan
exparianced financial problems. 1In mid-1984, Apodld Blaimed
that Dicoscan was far behind in its paymencs. mspnt-mn
hpolla terminated the 1984 agresment. Tha* ;'H:I.wmq manth,
Dicoscan filed for bankrupcey. The uulmﬂ;:r court assigned
to Beryg and Skoog. directors and qulE“l pf Dicoscan, the

cight to bring Claims againsgt Hnﬂfhj;uind gfl the contracts.

Berg and Skoog filed a raguest for arbicration with the
Internaticnal Chamber of Commerce Court of Arbitration,
claiming millions of dollars of damsges agifing out of Apollo's
unilateral cearmination of the ;ﬁ.l’ T T Apalla
counterclaimed in che nrhltrlt:mcﬁr ;;ls.irtlnu that the Swedish
company had failed to pay -h&b -sln,n:m due on tha 1584
contract and about 5107, 080 ducsunder tha 1982 contrace. Aftar
a dispute about Berg #nd\3KBog's right to invoke arbitration,
ans Mﬂﬂﬂ.ﬁﬁkﬁ—’ Berg, 886 F.2d 469, 47) [lsc Cir.
1989), an arbyEcatlen procesding was begun.

The arbitrd¥ors were required by the parties' contracts to
apply Maagdchusects law, Ultimataly, the arbitrators awardad
lrnlﬁﬂijﬁﬂﬂ. 000 plus interest to Berg and Skoog, but allowed a
Ht—gf'f for che 510,000 chat Dicoscan still owed Apolle under
~the 1984 contract. Ta both parties’ surprise, the tribunal
"held that it was without jurisdiction to decide Apollo's more
substantial claim based on the 1981 contrace, ruling chac Ehe
1982 contract was not within the Terma of Eeference lasued by
Ehs arbitrators at the begimning of the procesding.

As a pesulc, Apollo was left wich a sitable cbligetion to
Berg and Skoog on the 1984 contract without a determination of
its claim for mors than 5207,000 on the 1982 contrackt. Apollo
unilacerally decided co pay the arbitration award amount but
subtracted cthe §307,000 plus intereat {together, about

SX00, 000) as & *"setsflf in recoupment,* which, it said, is &

Unif
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cima-honered common law doctrine embraced Lpn Massachusecis

courts Apollo alse Eiled & ceguest with the tribumal for a
gacond arbictration regacrding the 1902 concrect. THAE Ecibunal
has indicated thae it will hear the arbitration.
in Januacy 1993, Apollo |lacer succeedsd as the plaintiff
by Hewlett-Packacd]l CLiled che complaint in Ehis action with che
Massachusetts discrict court. Hewlett-Packard requested that

che diserice coure (1) declare that Hewlett-Packard was

encitled to che 5207,.000 sec-off and chac che arbitracion awarcd

award and

Hewletb-Packard lacer withdrew its second claim

im Eully sacisfied, and (3) wvacate tha Eribunal’'s
cocrect ikt.

for relief.

Berg and Skoog moved to dismiss the complaint, arguing
that such declaratory relief is unavailable as Eo fareign
acbhicracion awards. Lacer, Berg and S5Skoog wmoved for
confirmation of the arbitration award. .
confirmation of the awasd on Ehe ground that, by I'fl\.‘i!}iﬂ.";&
include lts 1582 sev-off, the award was contrapysia public
policy. In the alternative, Hewlect-Packard, Bofed to atay
confirmation, pending tha ocutcoms of the _ﬁl‘&:ﬂ’;hrhitutinn.
Hewlere-Packard also asked che court ko mll-llhllrll-lﬂﬂ ad
ta ats 1907 claim.
Gn Movesber 7. 1994, thé “district judge Elled a
mamat andies, togeather <ith 4 uﬂ.ﬂtinrﬂu disposing of all af

these mocions, The court’s order compelled arbitration under

) ﬂmﬁ judgment; and

Hewlatt-Packard opposed

tha 1982 contract but it confirmed the ln:js,nrﬂmnw made by

mpﬁq;[ﬁ said chae it was

Without powsat Eo dtay the :nﬂlimt,uﬂ'ﬁrn:tﬂlm.

the tribunal on the 1984 contract.
a5 Hewlett-
Packard had requested, and that the cequesc for a set-off was
an leproper attempt to -:-duﬂpnh Eribunal's award,

Apparently ready to mlﬂ:i the now-conficmed arbitracion
award, Barg and Skodg ﬁg..'nd the court for enkcy of Cinal
judgment, and pmﬁgﬂ a detailed judgment specifying the
award. mn:mgﬁ Bttorney's [ees. Pour days Later, Hewlett-
Packard r,;t-l‘q‘\;z. noctice of appeal and chereafter filed a
CERpOns s, disputing certain aspects of che proposed judgmsnt
1.11.- ﬂu&-mt court has not acced on tha motion for enmtry of
no such judgment has besn sptezed,

II. DIICOIIION

Hewlett-Packard purports to appeal all thiea of cthe

district court's adverse actions: the confirmacion of che

arbitration award, the refusal t©o Gtay that conficrmation
proceeding pending the outcoms of the sscond arbitration; and
the rejection of Hewlett-Packard's set-ofl clalm declaration.
Commendably, Hewlett-Packard has alerted us to a posasible
jurisdiceion problem, which this court is obliged to consider.
We do so but cawtion [uture panels that the jurlsdicelonal
problems have not been brialsd in this casa

Hothing in cha record in this cags purports to ba a *final

Jjudgmenc, © sat forth in a separace document as required by Fed.

P
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R, Civ. P. 58, disposing of all claims. Thus., in formal cerms
there is no basis for appeal of a *final decisicn” undar 28

0.5.C. § L1291, eaven if the court actually cesolved all of tha

clains before it. Indeed, a8 already noted, tha delandants
have pending a motlon that requests entry of 4 “Einal
judgment . *

Hevertheless, che Hovesber 7 order, lnsofar as it confliosa
the arbitration award. is appesalable now because Congress
directed in the statute governing arbitration-celated appaals
that such an "order® confirming an award should be immediately

appealable, % U.5.C. § L&6(alilliB). The Teason is a pEo-

arbitration policy designed to eaxpadite confirmacion of
arbitracion awards. This is clear from preacedent and scholarly
commentary. Ses, es.g.. L58 C. Weight., A. Hiller & E. Coopsr,
Pederal Practice apd Proceducs § 3914.17, ac 3-12, 32-34 (2d
od. 19932).

There is one technical hitch. Sesmingly. the i;llﬁ.:#l-'
confirming the award is not icrself a judgment chag“veg be
collecced through court processss wntil it is snteredvon tha
mhisad pothing eo

racher, “rha)statuce thac

dockst as a judgment, Seg 9 U.5.C, § L1,

do with the f(inal judgmant ruls;
governs confirmatlons provides chat atesb ao.confirmacion La
ordared, a ssparate “entrcy of ;iudq"gnﬂ."': muist be made pursuant
to that ordee, and LE 13 oAl “ab that stage Ehat *[t]h=

judgmant: 30 entered may ]:ilﬂ‘-\eﬂ!d:':ud a8 if 1 had beasn

rendered tm an sction in che court im which 1t is entered. "
ldo

NWevartheless, the Federal Rules of Cifll Procedure do not
say that appeals can only be takén /fvom judgmencs; on the
cantrary, they contesplate that, whjacl: o the complex crules
chat determine what i3 L'-qnd_]%t.lﬂ:r sppealable, thare may bae
such a thing as an 'n;q:‘iiih-f.i order” that is not a judgment.
Fed., R. Civ, P. 7T9{B Nfid, as already noted. Congress has
designaced as Immediacely appealabls ‘an order . . . confirming
= - + am [uh;t.;ii.i:mr award.* 9 U.5.C. § 16(aiili(m,
not at odda wich Hiddleby Corg, v.

ﬂ“w_., 962 F.2d 614 (Tth Cir. 19%3). MNiddlely held
I:h.n.t’ I'ﬂ immediate appeal could be taken where the district

Our poRilthén aa

cougt lssued an order of confirmation but declined to entec
judgment after making a specific determination to delay giving
effect to the confirmation order wntil Eurther proceedings were
concluded. Here, by contrast. the district court denied tha
requested stay,

affeccive,

and the confirmstion order is ismediately
requiring only the filing of specified papers with
the oclerk to parmic "the enctry of judgmant checeon.®
§ 11,

9 U.5.C,

Because che confirmacion order Ls appeslable, we think
that there is also before us Hewlett-Packard's claim thar cha
confirmacion procesding should have been stayed. The reaszon is

simply thate ctha underlying arguesnt for a scay is also an
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gbjection to the confirmation order itself. To this exkbent, it
Is sffectively an interlocutory tuling mads in the process of
approving the confirmation reguest and like any other such
that tha

(<
i,

interlocutory ruling iE is revieawabls at cha tima
confirmation order LEself
stringfellow v
175 (L9AT);

is brought up on appeal.

Concarned MHsjohbors in Actjon.
1%A Wrighe, Miller & Cooper. supra, § 1905.1, ac

480 U.5.

249-63

& aimilar argumant might also ba mads to juatbify an sppeal
now based o the district court's refusal to declars Hewlett-
Packard's cight to the set-off it asserted. The problem i3
complicated. but wa Ses fa need to resolve the complaxities.
Whether of to mllow tha set-off is an

not the refusal

appealable issue, the refusal at this time turns out not Eo be

a legal error, so the jurisdiccional issus need not be decided, °

e Mggsen v. Macthews, 427 U.S.

Pigngsr Ford Sales. 729 F.2d 27,

‘_::p. Wa turn now to the merikts.

J1 ijlse Cir. lulj-_
Hnlr:t-!i:lq.._;fq"-%"ii ok

object to the conflrmation of the award in aldhfespects; it

says it has paid the award except the -ﬂllﬂltl’tmt ingluding

interesst . But Hewlett-Packard says I'.ﬂi thé district court

erred by confirming the award ig NJII' instead of either

allowing a sec-off or granting \a“atay of thes confirmacion

pending the results of the m,'yf'ﬁhuunn-

524, 510-31 ([1976); m

We agres with the distriet coure‘s rejection at this cima
af the firsc alternative. Whathsr MH\-i'ﬁhlrd has a walid
claim under the 1982 dontract Ls m:t o arbitration: wa
agree with the districe court--and Hewlact-Packard--that the
Eribunal has nevsr resolwsd “iﬁil‘.l of that claim. Whatewver
Eha Hassachusaces law -nn qﬂ.—l*!tt. che districk court could nok
allow che set-off ar, mnm without detarmining chat Hewlstt-
Packard had a validNclaim, which is the wvery subject of the
arbitratlon. "

It 1;-:];5’@5!:. imagine 4 step cthat would ba nore offensive
to  chéQU“pep-arbitracion policies ceflsceed In Congress”
andidrsement of the 1958 Conventios on tha Recognicion and
E.“"“‘“"""“‘ of Forelgn Arbleral Mvards. often called the New
'!Hrk Convention, The Hew York Convention was approved by
Congress, and implementing legislacion was codified at 9 U.5.C,
§§ 201-08. The statuts anlists the aid of federal courcs to
compel arbitration, % U.5.C. § 308, By concrast, the judicial
set-olf requested here would circusvent che 1381 conkract to
arbitrates and the now-pending arbitration under that contract.

The reguest to defer confirmaclon of the award under the
1984 concract stands on a different footing. However the case
Dicoscan's bankruptey gives
If cha

exiating award were con{lemed in full and reduced co judgment,

might stand abgent the bankruptoy,
Hewlatt-Fackard a very substantial prudential srgqumsnt

Hewlett-Packard would have to pay the full award Eo the
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defendants as successors-in-intecrsst of an insolvent company.
ff in due course Hewlett-Fackard then prevailed on its claims
against cths ingolvent company on 4 closaly relaced cransaction,
it would have no assurances of collecting anything.

Further, Hewlett-Packard cannot be blamsd Eor ths
discrepant timing in the resolution of LEs cl_.ll.-. ar At lsast
ng argumenc to chat sffect has Deen mads. Afcer ic was cold
that the dafendants did have arbitration rights despite an
in the oontracts. Hewlestt-FPackard

have beth the

anci-assignment clause

spparencly made &4 reasonable effore to
defandancs’ claim and LEs own counterclaim resolved in one
proceeding at the same cime. Only the arbitratocrs’ surprising
incerpracation of their mandate frustrated this atfespt,
Under Cthese circumstances, the .lﬂﬂ.l.l'ﬂlf fair solutiom

would e co confirm the award im its unconcested part.
caserving confirmation of the balance until the 1982 contrack
dispute is arbicrated. The district court refused to mlgl-(ﬂl‘-l'
a stay of confirmation on the ground that it was withgue.power
We fully understand the basis for tha district

court's doubt about Lts authority, but we :mllﬂpthlf it doas

e do so.

have cthe power to Lesue a Ecay in che pmul.l.quhm:mu af
this case.

Ordinarily there could bes no ﬂiw'h & court, although
obliged to decide s claim, mlﬁ-g"‘tm discracion to dafer

proceedings for prudential rgasons, Indeed, a typical reason

=10=

is the pendency of a celaced proceading in another cribunal.
*"ITIhe powsr Eto stay procesdings la lI'H:J.-.ﬂ-HIT.lI. o tha powsr
inhersnt in every court Eo control t!t <ﬁ)npnn.um af the
causss on its docket with ecomnom 9‘11— and affort for
icself, for counsel. and for licigancy. Landis v. Mopth Ames.
Co.. 299 U.8. 248, 254 198N,

The question hece L@ ihu":ﬁr chis tradicional suthocicy ia
curtailed by the Hed Yorke Convencion and its isplemanting
legislation. ﬂlln’:;'tl'&:- provides that, wpon a petition for
tm!il-ntl.un,;‘--h :Ii.'ltf::fl.-at courkt *ghall confirm the aoward unless
it Einds onas of the grounds for refusal or deferral of
recoqniting or enforcement of the sward specified in the said
cu!irm'\;m § U.5.C, § 207 (emphasis added], Acticle V1 of

'iii-l-Ehﬂtntmn id cthe only provision chat deals with staying

confirmation., Article VI states:

It an application for the setting asida or
suspension of the award has been made to a compebent
authority |in the country where the award has been
made]. the suthority before which tha award ia
sought to be relied upon may, if it considers it
proper. &djourn the decision on ths enforcemsnt of
the award [and require a secarity].
The circumstances gutlined in Arelicle WI do not appear to =xiAT
in chis case. The question is whether a district court may
grant a stay in circumstances other than those authorized in
Article VI.
Tha fact that section 207 usss the word "shall® is not

decisive, because & stay is a deferral rather than refusal.

11
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But the fact that the scacuce refers co che Convention and the
Convention lists a single ground for a scay could be taken to
axclude all ochsr grounds under the principle of EXpreEssio
gniug est exclusio alterius. That was,

reasoning of the district courk.

in substance, thea
Howewer, SXQIESSLO unius is
an aid co construction and noc an inflexible mule. Se=. &.9.;

Upjted States v Hagsachusstbs Bay Transpore. Auth. .
27, 24 1384 think if the

Gld F.3d
(lse Cir. Whatever wa might
question ware sncirely open, precedent informa gur decision in
thig case. Domsseic arbitracions are governed by thes Uniced
Stetes Arbitracion Act |chapter 1 of Title 3} but not by the
Convencion (chaptear 1 of Tiele 9). The Act states that, upon

applicacion, "the court must grant [a confirmation] order

unless the award is wvacated, modified,
prescribed in sections 10 and 11 of this cicle.®

lemphasis added] .

or corrected as

But courts routinely grant atays in mh
cases for prudencial reasons not Lisced in sectlons :I.l:hﬂ N
Buog.. Middleby. %62 F.1d ar 615-16.

Similarly. this court has held that dllggﬁk’nﬁ‘i’u have
discrecion to Stay &n actlen e gompal lthi@;bl‘ pending the
outcons of related licigation, esven thowgh\the Act staces thag
on 4 motion Eo compsl the courk ':-nﬂ;‘l'#-': the parties® and
*shall procesd summarily to n:u;:hj@":i U.5.C. § & s=¢ Acton
Carp. . Popden, Inc.. 670 Fhﬂ’fﬁ 183 (ist Cir. 19%82). 1Im

Agton, then=-Judgs Areyer hsld that. in drafting the staktute,

=13 =

IIJI':.I!'-'

Congress did not “incend|| 4 major departure Erom the ordinacy
rule allowing one federal court to sy :I.(tfuinm when anather
federal court im on the process of w:'lq the sams |asus.
We take tha same view af l:nmul.ﬁ lﬂ:uum. in (mplementing
the Comvention

of courss, a scay of Sedfirmacion should mot be lighely
granted. A cencral Mﬁqﬂf Sf the Convention--an incarnational

Agre=ment Eo uﬂfap “he united Staces is anly ons of
Approsisacely/ qpi._rrundrln pignacoriem--was o0 expedice Che
recognition \ofN\Aoreign arbitral awards with a minimum of
judh::..e’l..;ﬂl:ﬁfl:ml
:ﬂu‘d.lh Rbused by disgruncled litigants--real though that risk
dee Spier v. Calepfuriflelo, Supp
A5.0.M.¥. 1987)--argues more cautiocus and prudent

exercise of cha power than for its elimination.

Buc the risk that the power to sEay

(is, BE1 F. g7, ATs

Bacause the district court scted under a misapprehension
of fes authoericy, we vacate the confirmation order and remand
for further procesdings. Wheather conficwation or collscclion of
the award should be partially deferred pending the resolue Lon
of che 1982 conctracc arbitracion is a matter for the discrice
court to degermine in the first instance. Still, we think it
would require some sxplanation iE. im the face of the aquitias
of this case, the district court concluded chat che full award

should be confirmed and colleceed now.

all=
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The confirmacion orcder La wvacaced

cemanded eto tha districc court

conalstent with this opinion

Ll

tar

and ctha macter is

fuccher

procesdings
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