
, , 
5 
It .. 
,e 4 
)- ~r. 

, 

~= -j 
!I'. ~ 

is. F 

/8-
il). 

Ibly 

·kG.. 

;biB. 

.ent. 
lere 
lea;> 

(5, 'f..~ \ / IJjC I us ZO'-f~qcr6 
- 1/ < 

HEWLE -PACKARD c~~cjV. BERG - , 

, 
'/ 

101 
Clte .. 6l F.Jd 101 ( hlClr. 199') 

speaking unnecessary, for reasons already litigation would likely have focused on its 
given both by it and by us. priority rights rather than its contempt. 

[12] An appellant waives arguments not 
made or only cursorily developed. e.g., GreUa 
v. Salem Five Cent Sav. Bank, 42 F .3d 26, 36 
(lst Cir.I994), and in this instance the bank 
can be reproached on both grounds: it makes 
no argument assuming contempt arguend..o 
but challenging the computstion of damages; 
and to the extent it discusses the priority 
issues, the discussion is episodic, incomplete 
and (in certain respects) quite unpersuasive. 

Nevertheless, there are scattered frag­
ments out of which one might well try to 
build a case that the 1981 factor's lien or the 
1986 liens and assignments gave the bank a 
priority as to amounts owing to Gemco. The 
law in this area-both as to the Puerto Rico 
factor's lien statute and the assignment of 
accounts receivable statute-is at the same 
time both sparse (in explanatory case law) 
and complex (in statutory language). See 10 
L.P.R.A. §§ 551 et seq. (Factor's Lien Act); 
10 L.P.R.A. §§ 581 et seq. (Assignment of 
Accounts Receivable Act). The security 
transactions in this case are multiple, interre­
lated and in certain respects peculiar. 

We have now spent an undue amount of 
time seeking a clear path througb this mo­
rass in a futile effort to determine whether 
or not the bank posseased valid priorities 
that could be used to reduce or even elimi­
nate the damage claims against it. Although 
we spare the reader a description of false 
starts and dead ends and remaining perplexi­
ties, the conclusion is clear: there is no way 
to answer the central question, short of a 
remand, extensive further briefing and prob­
ably further faclrfinding. 

Given the ban.k's effective waiver of the 
damages argument, no such remand can be 
justified. We cannot require the district 
court or Seiko to engage in further litigation 
based on a mere suspicion that the bank 
might have an argument for curtailing dam­
ages. It is ironic that, had the bank pennit­
ted the funds to be paid into court instead of 
diverting them to its own uses, the ensuing 

Affirmed.. 
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HEWLEIT-PACKARD COMPANY, 
INC~ Plaintiff, Appellant, 

v. 

Helge BERG, etc., et a1~ Defendants, 
Appellees. 

No. 94-2251. 

United States Court of Appeals, 
First Circuit. 

Heard April 6, 1993. 

Decided Aug. 3, 1995. 

Action was brougbt seeking setoff 
against an international arbitration award 
and declaration that award was fully satis­
fied, and other party moved for confirmation. 
The United States District Court for the 
District of Massschusetts, Joseph L. Tauro, 
Chief Judge, 867 F .Supp. 1126, confirmed 
award, refused to stay confirmation proceed­
ing pending outcome of second arbitration, 
and rejected setoff claim, and appeal was 
taken. The Court of Appeals, Boudin, Cir­
cuit Judge, held that: (1) order confirming 
arbitration award was immediately appeal­
able despite lack of final judgment; (2) claim 
that confirmation proceeding should have 
been stayed could be considered at the same 
time; (3) district court could not allow setoff 
where that claim was subject to the second 
arbitration; but (4) district court had power 
to stay confirmation proceedings pending the 
second arbitration. 

Vaeated and remanded. 

1. Federal Courts <:>562 

Absent "final judgment" set forth in sep.­
arate document. there is no basis for appeal 
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of "final decision" even if court actually re­
solved all of the claims before it. 28 
U.S.C.A. § 1291; Fed.Rules Civ.Proc.Rule 
58, 28 U.S.C.A. 

2. Arbitration ¢'>73.2 

Order confirming international arbitra­
tion award was immedi.ately appealable de­
spite absence of final judgment, where re­
quested stay was denied so that order was 
irnmedi.ately effective, requiring only filing of 
specified papers with clerk to permit entry of 
judgment thereon. 9 U.S.C.A. §§ 13, 
16(a)(1)(D); Fed.Rules Civ.Proc.Rule 79(b), 
28 U.S.C.A. 

3. Arbitration ¢'>73.7(l) 

Given that order confirming arbitration 
award was immedi.ately appealable despite 
absence of final judgment, claim that confir­
mation proceeding should have been stayed 
was also properly before the Court of Ai>­
peals since underlying argument for stay was 
also an objection to the confirmation order 
i!8elf; interlocutory ruling made in the pro­
cess of approving confirmation request is re­
viewable at the time the confirmation order 
itaelf is brought up on appeal. 

4. Federal Courts ¢'>757 

Where di.atrict court did not make legal 
error, issue aa to jurisdiction of appeal did 
not have to be decided. 

5. Arbitration ¢'>72.1 
District court, in confirming internation­

al arbitration award, could not allow setoff, 
where issue of whether party had valid claim 
to setoff was subject of pending arbitration, 
so that judicial setoff would circumvent con­
tract to arbitrate and the pending arbitra­
tion. 9 U.S.C.A. §§ 201-208. 

6. Arbitration ¢'>72.1 
District court had authority to issue stay 

of confirmation of international arbitration 
award while losing party's claim to setoff was 
pending in a record arbitration, in case in 
which party seeking setoff had made reason­
able effort to have opposing party's claim and 
its own counterclaim resolved in one proceed­
ing but attempt was frustrated by arbitra­
tors' surprising interpretation of their man­
date, and party which won the initial arbitra-

tion waa insolvent so that opposing party 
would have no assurance of collecting any­
thing ii it won on its counterclaim after pay­
ing the original arbitration award in full; fact 
that the New York Convention on the Recog­
nition and Enforcement of Foreign Arbitral 
Awards did not specifically provide for stay 
on that ground did not preclude such tradi­
tional relief. Convention on the Recognition 
and Enforcement of Foreign Arbitral 
Awards, Art. VI, 9 U.S.C.A. § 201 note; 9 
U.S.C.A. §§ 4, 9-11, 207. 

7. Federal Courts ¢'>41 

Court, though obliged to decide claim, 
retains discretion to defer proceedings for 
prudential reasons, such as pendency of re­
lated proceeding in another tribunal. 

8. Statutes ¢'>195 

Principle of expressio unius est exclusio 
a1terius is an aid to construction and not an 
inflexible rule. 

Richard Allan Horning with whom Horn­
ing, Janin & Harvey, Kevin P. Light, Choate, 
Hall & Stewart and Robert W. Sutis were on 
brief, for appellant. 

David A Burman, for appellees. 

BOUDIN, Circuit Judge, BOWNES, 
Senior Circuit Judge, and STAHL, Circuit 
Judge. 

BOUDIN, Circuit Judge. 

Hewlett-Pacl<ard appeals from an order of 
the district court confirming an arbitration 
award rendered in a business dispute with 
appellees Helge Berg and Lars Skoog and 
rejecting Hewlett-Packard's requests for a 
stay of the confirmation proceeding or a dec­
laration that it is entitled to a set-off for the 
award. The case presents several diflicult 
legal issues which can be understood only 
after a brief description of the facts and prior 
proceedings. 

1- BACKGROUND 

In March 1982, Apollo Computer, now 
owned by Hewlett-Packard, entered into a 
two-year distributorship contract with a 
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Swedish company called Olcoscan Distribut- $207,000 plus interest (together, about $300,­
ed Computer Scandinavia to sell Hewlett- 000) as a "setoff in recoupment," which, it 
Packard products in several Nordic coun- said, is a time-honored common law doctrine 
tries. The 1982 contract included an agree- embraced in Massachusetts courts. Apollo 
ment to submit any dispute under the con- also filed a request with the tribunal for a 
tract to binding arbitration. In March 1984, second arbitration regarding the 1982 con­
the parties executed a new distributorship tract. That tribunal has indicated that it will 
contract, which also contained an arbitration hear the arbitration. 
clause. 

In the meantime, during 1983 and 1984, 
Dicoscan experienced financial problems. In 
mid-I984, Apollo claimed that Olcosean was 
far behind in its payments. In September, 
Apollo terminated the 1984 agreement. The 
following month, Olcoscan filed for bankrupt­
cy. The bankruptcy court assigned to Berg 
and Skoog, directors and officers of Dicoscan, 
the right to bring claims against Apollo 
based on the contracts_ 

Berg and Skoog filed a request for arbitra­
tion with the International Chamber of Com­
merce Court of Arbitration, claiming millions 
of dollars of damages arising out of Apollo's 
unilateral termination of the 1984 agreement. 
Apollo counterclaimed in the arbitration by 
asserting that the Swedish company had 
failed to pay about $10,000 due on the 1984 
contract and about $207,000 due under the 
1982 contract. After a dispute about Berg 
and Skoog's right to invoke arbitration, see 
ApolUJ CIlmpui.er, Inc. v. Bery, 886 F .2d 469, 
473 (1st Cir.I989), an arbitration proceeding 
was begun. 

The arbitrators were required by the par­
ties' contracts to apply Massachusetts law. 
tntimately, the arbitrators awarded around 
$700,000 plus interest to Berg and Skoog, but 
allowed a se!.-off for the $10,000 that Oleos­
can still owed Apollo under the 1984 contract. 
To both parties' surprise, the tribunal held 
that it was without jurisdiction to decide 
Apollo's more substantial claim based on the 
1982 contract, ruling that the 1982 contract 
W3S not within the Terms of Reference is­
sued by the arbitrators at the beginning of 
the proceeding. 

As a result, Apollo was left with a sizable 
obligation to Berg and Skoog on the 1984 
contract without a determination of its claim 
for more than $207,000 on the 1982 contract. 
Apollo unilaterally decided to pay the arbi­
tration award amount but subtracted the 

In January 1993, Apollo Oster succeeded 
as the plaintiff by Hewlett-Packard) filed the 
complaint in this action with the Massachu­
setts district court. Hewlett-Packard re­
quested that the district court (1) declare 
that Hewlett-packard was entitled to the 
$207,000 se!.-off and that the arbitration 
award is fully satisfied, and (2) vacate the 
tribunal's award and correct it. Hewlett­
Packard later withdrew its second claim for 
relief. 

Berg and Skoog moved to dismiss the com­
plaint, arguing that such declaratory relief is 
unavailable as to foreign arbitration awards. 
Later, Berg and Skoog moved for confirma­
tion of the arbitration award. Hewlett-Pack­
ard opposed confirmation of the award on the 
ground that, by failing to include its 1982 set­
off, the award was contrary to public policy. 
In the alternative, Hewlett-packard moved 
to stay confirmation, pending the outcome of 
the second arbitration. Hewlett-Packard 
also asked the court to compel arbitration as 
to its 1982 claim. 

On November 7, 1994, the district judge 
filed a memorandum, together with a sepa­
rate order, disposing of aU of these motions. 
The court's order compelled arbitration un­
der the 1982 contract but it confirmed the 
award previously made by the tribunal on the 
1984 contract. The court said that it was 
without power to stay the confirmation pro­
ceeding, as Hewlett-packard had requested, 
and that the request for a set-off was an 
improper attempt to modify the tribunal's 
award_ 

Apparently ready to enforce the now"""n­
firmed arbitration award, Berg and Skoog 
moved the court for entry of final judgment, 
and proffered a detailed judgment specifying 
the award, interest and attorney's fees. 
Four days later, Hewlett-Packard filed its 
notice of appeal and thereafter filed a re-
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sponse disputing certain aspects of the pro­
posed judgment. The district court has not 
acted on the motion for entry of final judg­
ment; and no such judgment has been en­
tered. 

IL DISCUSSION 

Hewlett-Pacltard purports to appeal all 
three of the district court's adverse actions: 
the confirmation of the arbitration award, the 
refusal to stay that confirmation proceeding 
pending the outcome of the second arbitra­
tion; and the rejection of Hewlett-Pacltard's 
set-off claim declaration. Commendably, 
Hewlett-Pacltard has alerted us to a possible 
jurisdiction problem, which this court is 
obliged to consider. We do so but caution 
future panels that the jurisdictional problems 
have not been briefed in this case. 

[1] Nothing in the record in this case 
purports to be a "final judgment," set forth 
in a separate document as required by Fed. 
R.Civ.P. 58, disposing of all claims. Thus, in 
fonna! terms there is no basis for appeal of a 
"finaJ decision" under 28 U.S.C. § 1291, even 
if the court actually resolved all of the claims 
before it. Indeed, as already noted, the de­
fendant.'! have pending a motion that re­
quest.'! entry of a "final judgment." 

[2] Nevertheless, the November 7, order, 
insofar as it confirma the arbitration award, 
is appealable now because Congress directed 
in the statute governing arbitration-related 
appeale that such an "order" confirming an 
award should be immediately appealable. 9 
U.S.C. § 16{a)(1)(D). The reason is • pro­
Arbitration policy designed to expedite confir­
mation of arbitration awards. This is clear 
from precedent and scholarly commentary. 
Se.. ..g., 15B C. Wright, A Miller & E. 
Cooper; Federo.l Practice and Procedure 
§ 3914.17, at ~l2, 32-34 (2d ed. 1992). 

There is one technical bitch. Seemingly, 
the order confirming the award is not itself a 
judgment that can be collected througb court 
proceasee until it is entered on the docket as 
a judgment. See 9 U.S.C. § 13. This has 
nothing to do with the final judgment rule; 
rather, the statute that governs confirma­
tions provides that after a confirmation is 
ordered, a separate "entry of judgment" 

must be made purauant to that order, and it 
is only at that stage that "[t]he judgment SO 
entered '., may be enforced as if it had 
been rendered in an action in the court in 
which it is entered." J d.. 

Nevertheless, the Federal Rules of Civil 
Procedure do not say that appeals can only 
be taken from judgment.'!; on the contrary, 
they contemplate that, subject to the complex 
rules that determine what is immediately 
appealable, there may be such a thing as an 
"appealable order" that is not a judgment 
Fed.R.Civ.P. 79(b). And, as already noted, 
Congress has designated as immediately ap­
pealable "an order' . ,' confirming ". an 
[arbitration] award." 9 U .s.C. § 16(aX1)(D). 

Our position is not at odds with Middleby 
Corp. v. HU8ImI.ann Corp., 962 F.2d 614 (7th 
Cir.l992). Middleby held that no immediate 
appeal could be t.aken where the district 
court issued an order of confirmation but 
declined to enter judgment after making a 
specific determination to delay giving effect 
to the confirmation order until further pro­
ceedings were concluded. Here, by contrast, 
the district court denied the requested stay, 
and the confirmation order is immediately 
effective, requiring only the filing of specified 
papera with the clerk to permit "the entry of 
judgment thereon." 9 U.S.C. § 13. 

[S] Because the confirmation order is ap­
pealable, we think that there is also before us 
Hewlett-Packard's claim that the confirma­
tion proceeding should have been stayed. 
The reason is simply that the underlying 
argument for a stay is also an objection to 
the confirmation order itself. To this extent, 
it is effectively an interlocutory ruling made 
in the pr0ce58 of approving the confirmation 
request and like any other such interlocutory 
ruling it is reviewable at the time that the 
confirmation order itself is brougbt up on 
appeal. Ct Sf:ringfe/.lqw v. Cuncerned Neigh· 
IxmI in Action, 480 U.S. 370, 375, 107 S.Ct. 
1177, 1181, 94 L.Ed.2d 389 (1987); 1SA 
Wrigbt, Miller & Cooper, supra, § 3905.1, at 
24~. 

[4] A similar argument might also be 
made to justify an appeal now based on the 
district court's refusal to declare Hewlett­
Pacltard's rigbt to the set-off it asserted. 
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• problem is complicated, but we see no substantial prudential argument. If the ex­
need to resolve the complexities. Whether isting award were confirmed in full and re­
or not the refusal to allow the set-off is an duced to judgment, Hewlett-Packard would 
appealable issue, the refusal at this time have to pay the full award to the defendants 
turnS out not to be a legal error, so the as successors-in-interest of an insolvent com­
jurisdictional issue need not be decided. See pany. If in due course Hewlett-Packard 
NO'rllm v. Mathews, 427 U.S. 524, 530-32, 96 then prevalled on its claims against the insol­
S.Ct. 2771, 2774-76, 49 L.Ed.2d 672 (1976); vent company on a closely related transac­
In ,.. PWneer Fard. Sale.. 729 F.2d 27, 31 tion, it would have no assurance of collecting 
(1st Cir.l984). anything. 

We turn now to the merits. Hewlett­
Packard does not object to the confirmation 
of the award in all respects; it says it bas 
paid the award except the disputed amount 
including interest. But Hewlett-packard 
says that the district court erred by confirm­
ing the award in full instead of either allow­
ing a sev-off or granting a stay of the confir­

pending the results of the new arbi-

(5J We agree with the district court's re­
jection at this time of the first alternative. 
Whether Hewlett-Packard has a valld claim 
under the 1982 contract is subject to arbitra­
tion; we agree with the district court-and 
Hewlett-Packard-that the tribunal has nev­
er resolved the merits of that claim. What­
ever the Massachusetts law on set-offs, the 
district court could not allow the set-off at 
present without detennining that Hewlett-­
Packard had a valid claim, which is the very 
~ject of the arbitration. 

It is hard to imagine a step that would be 
more offensive to the pro-arbitration policies 
re1Iected in Congress' endorsement of the 

Convention on the Recognition and En­
,. __ ,ent of Foreign ArbilJ'al Awards, often 

the New York Convention. The New 
Convention was approved by Congress, 

implementing legislation was codified at 
§§ 201~. The statute enlists the 

of federal courts to compel arbitration. 9 
§ 206. By contrast, the judicial set­

"Guesled here would cireumvent the 1982 
to arbitrate and the now-pending 

~lItIitnition under that contract. 

The request to defer confirmation of 
under the 1984 contract stands on 

.• orent footing. However the case might 
absent the bankruptcy, Dicoscan's 

~"Jl~'" gives Hewlett-Packard a very 

Further, Hewlett-Packard cannot be 
blamed for the discrepant timing in the res<>­
lution of its claim, or at least no argument to 
that effect has been made. After it was told 
that the defendants did have arbitration 
rights despite an anti-assignment clause in 
the contracta, Hewlett-Packard apparently 
made a reasonable effort to have both the 
defendants' claim and its own counterclaim 
resolved in one proceeding at the same time. 
Only the arbitrators' surprising interpreta­
tion of their mandate frustrated this attempt. 

Under these circumstances, the seemingly 
fair solution would be to confirm the award 
in its uncontested part, reserving confirma­
tion of the halance until the 1982 contract 
dispute is arbitrated. The district court re­
fused to consider a stay of confirmation on 
the ground that it was without power to do 
so. We fully understand the baais for the 
district court's doubt about its authority, but 
we conclude that it does have the power to 
issue a stay in the peculiar circumstances of 
this case. 

(7] Ordinarily there could be no doubt 
that a court, although obliged to decide a 
claim, would retain discretion to defer pro­
ceedings for prudential reasona. Indeed, a 
typical reason is the pendency of a related 
proceeding in another tribunal. "[T]he pow­
er to stay proceedings is incidental to the 
power inherent in every court to control the 
disposition of the causes on its docket with 
economy of time and effort for itself, for 
counsel, and for litigants." Landis v. Nrmh 
Amer. Co., 299 U.S. 248, 254, 57 S.Ct. 153, 
166, 81 L.Ed. 153 (1936). 

The question here is whether this tradi­
tional authority is curtailed by the New York 
Convention and its implementing legislation. 
The statute provides that, upon a petition for 
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confirmation, a district court "shall confinn 
the award unless it finde one of the grounde 
for refusal or deferral of recognition or en­
forcement of the award specified in the said 
Convention." 9 U.S.C. § 207 (emphasia add­
ed). Article VI of the Convention is the only 
provision that deals with staying confinna­
tioD- Article VI statea: 

If an application for the setting aside or 
suspension of the award has been made to 
a competent authority [in the country 
where the award has been made), the au­
thority before which the award is sought to 
be relied upon may, if it considers it prop­
er, adjourn the decision on the enforce­
ment of the award [and require a security). 

The circumstances outlined in Article VI do 
not appear to exist in this case. The ques­
tion is whether a district court may grant a 
stay in circumstances other than those autho­
rized in Article VI. 

[8) The fact that section 207 usea the 
word "shall" is not decisive, because a stay is 
a deferral rather than refusal. But the fact 
that the statute refers to the Convention and 
the Convention lists a single ground for a 
stay could be taken to exclude all other 
grounde under the principle of e"'P""BBio "ni­
.... est euluBio alteri'U8. That was, in sub­
stance, the reasoning of the district court. 
However, e:Z:l1reuio uniua is an aid to con­
struction and not an inflexible rule. Se .. e.g., 
United Sto.tes 11. Ma.uach'U8etta Ba'll 7'ra",­
port. Auth.., 614 F.2d 27, 28 (tst Cir.1980). 
Whatever we might think if the question 
were entirely open, precedent informs our 
decision ill this case. Domestic arbitrations 
are governed by the United Statea Arbitra­
tion Act (ehapter 1 of Title 9) but not DY the 
Convention (chapter 2 ot Title 9). The Act 
statea that, upon application, "the court mu.st 
grant [a confirmation) order unle88 the 
award is vacated, modified, or corrected as 
prescribed in sections 10 and 11 of this title." 
9 U.S.C. § 9 (emphasia added). But courts 
routinely grant stays in such cases for pru­
dential reasons not listed in sections 10 and 
11. E.g., Middlel>y, 962 F.2d at 615-16. 

Similarly, this court has held that district 
courts have discretion to stay an action to 
compel arbitration pending the outcome of 
related litigation, even though the Act statea 

that on a motion to compel the court "shol 
hear the parties" and "shall proceed s~ 
marily to trial" 9 U.S.C. § 4; see Acto. 
Ccn-p. 11. Borden, Inc., 670 F .2d 377, 383 (1Jt 
Cir.1982). In Acton, then-Judge Breyer held 
that, in drafting the statute, Congress did IlOl 
''intend[) a major departure from the ordi­
nary rule allowing one federal court to stay 
litigation when another federal court ;" o. 
the process of deciding the same ;"sue." W. 
take the same view of Congress' intentions in 
implementing the Convention. 

Of course, a stay of confirmation should 
not be lightly granted. A central purpo .. of 
the Convention-an international agreement 
to which the United Statea is only one of 
approximately one hundred signatories-_ 
to expedite the recognition of foreign arbitral 
awarde with a minimum of judicial interfer­
ence. But the risk that the power to stay 
could be abused by disgruntled litigants­
real though that risk is, see Spier 11. Calzatu­
rificio, 663 F.Supp. 871, 875 (S.D.N.Y. 
198~argues more for a cautious and pru­
dent exercise of the power than for its elimi­
natioD-

Because the district court acted under a 
misapprehension of its authority, we vacate 
the confirmation order and remand for fur­
ther proceedinga. Whether confirmation or 
collection of the award should be partially 
deferred pending the reaolution of the 1982 
contract arbitration is a matter for the dis­
trict court to determine in the flrst inatance. 
Still, we think it would require some explana­
tion if, in the face of the equities of this case. 
the district court concluded that the full 
award Mould be confinned and collected 
now. 

The confirmation order is vacated and the 
matter is 1'017Ulnded to the district court for 
further proceedinga consistent with this opin­
ion. 
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HL ,VLETI·PACKARD 

No. 94· 2251 

UNITED STATES COURT OF APPEALS 
FOR THE FIRST CIRCUIT 

HEWLETT·PACKARD COMPANY. INC .. 
Plaintiff . AppeliaOi . 

v 

HELGE BERG. ETC .. ET Al. . 
Oefendams. Appellees. 

JUDGMENT 

Entered : AuguSt " 1995 

This causa came on [0 be heard on appeal flom the United States District Court 
for the District at Massachusetts. and was argued by counsel . 

Upon consideration whereof. II is now here ordered. adjudged and decreed as 
follows: The confirmatIon order at the district COUll is vacated and the cause is 
remanded to the district court tor further proceedings consistent with the opinion 
issued th is date . 

By the Court: 

F/I.'JlCli P. ;'; ;G~ANu 

Clerk . 

Icc : M eS Sl S : Hotnlng and Brumanl 

• • 

No . 94·2251 

United States Court of Appeals 
For the First Circuit 

HEWLETT- PACKARD COMPANY . INC .• 

Pla intiff , Appellant. 

v . 

H£LGE BElIG , ETC .. ET AL. 

Defendants. Appellees . 

APPEAL PROM THE UNITED STATES DISTRICT COURT 

POR THE DISTRICT OF HASSAClIUSETTS 

(Hon. Joseph L. Tauro, U.S. Distric t Judge) 

Before 

Boudin, Circyit Judae, 

Bownes , senior Circuit Judge, 

and Stahl . Circuit Judge. 

Richard Allan Horning with who. Horning. Jan!n , Harvey, Kevin P. 
~. Choate , Hall , Stewart and Robert Nt Sutis were on brief for 
appellant. 

David A. Burman for appellees . 
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BOUDIN. Circuit Judge . Hewlett-Packard appeals from an 

order o f the district court confirming an arbitration award 

rendered in a business dispute with appellees Kelge Berg and 

A Lars Skoog and rejecting Hewlett-Packard's requests for a stay 

~ of the confirmation proceeding or a declaration that it is 
-< 
~ entitled to a sec-off tor the award . The case presents s everal 
~ 

> 

< o , 
p 

" ?' 

~ 
~ 

difficult legal issues which can be understood only after a 

brief description of the facts and prior proceedings. 

I • BACltGROtIHD 

In Harc h 1982. Apollo Computer. now owned by Hewlett-

Packard. entered inta a two-year distributorship contract with 

a Swedish company called Dicascan Distributed Computer 

Scandinavia to sell Hewlett-Packard products in several Nordic 

countries . The 1982 contract included an agreement to submit 

any dispute under the contract to binding arbitration. In 

March 1984 . the parties executed a new distributorship 

contract , which also contained an arbitration clause . 

In the lneantime. during 1983 and 1984, Dicoscan 

experienced financial probl~ . In mid-19B4, Apollo cla~ed 

that Dicoscan was far behind in its payments. In September, 

Apollo terminated the 1984 agreement . The following month, 

Oicoscan filed for bankruptcy. The bankruptcy court assigned 

to Ber9 and Skoog . directors and officers of Dicosca.n . the 

riqht to br i nQ claims dgainst Apollo based on the contracts . 

- 2 -

• • 

Berg and Skoog filed a request for arbitration with the 

International Chamber of Commerce Court of Arbitration, 

claiming millions of dollars o f damages arising out of Apollo ' 5 

unilateral termination of the 1984 agreement . Apollo 

counterclaimed in the arbitration by asserting that the Swedish 

company had failed to pay about $10 . 000 due on the 1984 

contract and about $207 . 000 due Wlder the 1982 contract . After 

a dispute about Berg and Skoog's right to invoke arbitration , 

~ Apollo Computer, Inc . 'I . Berg. 886 F .2d 469, 41J (1st Cir . 

1989) , an arbitration proceeding was begun. 

The arbitrators were required by the parties' contracts to 

apply Massachusetts law . Ultimately. the arbitrators awarded 

around S700.000 plus interest to Berg and Skoo~ . but allowed a 

set-off for the $10,000 that Dicoscan still owed Apollo under 

the 1984 contract . To both parties' surprise, the tribunal 

held that it was without jurisdiction to decide Apollo's more 

substantial claim based on the 1982 contract. ruling that the 

1982 contract was not within the Terms of Reference issued by 

the arbitrators at the beginning of the proceeding . 

As a result . Apollo was left with a sizable obligation to 

Berg and Skoog on the 1984 contract without a determination of 

its claim for more than $201,000 on the 1982 contract . Apollo 

unilaterally decided to pay the arbitration award amount but 

subtracted the $201.000 plus interest (together, about 

S300 , OOO) as a ·setoff in recoupment," whic h , it said . is a 

-3-
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~ time-honored common Law doctrine embraced in Massachusetts 
m 
r 
~ courts . Apollo also tiled a request with the tribunal for a 
~ 
~ second arbitration regarding the 1982 cont r act . That tribunal 
~ 

~ has indicated that it will hear t he arbitration . 

~ In January 1993 . Apollo ( later succeeded a9 the plaintiff 
~ 

~ by Hewlett-Packard) filed the complaint in this action with the 
'" > 

Massachuset ts district court. Hewlett-Packard requested that 

the district court (11 declare that Hewlett-Packard WAS 

entitled to the $201,000 set-off and that the arbitration award 

is fully satisfied. and (2) vacate the tribunal' 5 award and 

correct it . Hewlett - Packard later withdrew its second c lai~ 

for relief . 

Berg- and Skoog moved to dismiss the complaint , arguing 

that such declaratory relief is unavailable as to foreign 

arbitration awards . Later, Berg and Skoog moved for 

confirmation of the arbitration award. Hewlett-Packard opposed 

confirmation of the award on the ground that. by failing to 

include its 1982 set-off . the award was contrary to public 

policy . In the alternative . Hewlett-Packard moved to stay 

confirmation . pending the outcome of the second arbitration . 

Hewlett-Packard also asked the court to compel arbitration as 

to its 1982 claim . 

On November 7 , 1994. t he district judge filed a 

memo~andum, together wi t h a separate o rder . disposing of all of 

~I thes e motions . The cour t ' s order compel led arbitration under 

p 
~ 

~ -4-

~ 
~ 

• • 

the 1982 contract but it confirmed the award previously made by 

the tribuna l on the 1984 contract . The court said that it was 

without power to stay the confirmation proc eeding , as Hewlett-

Packard had requested, and that the request for A set-off was 

an i mproper attempt to modify the t ribunal ' s award . 

Apparently ready to enforce the now-confirmed arbitration 

award , Be.rg and Skoog moved the court for entry of final 

judgment . and proffered a detailed judgment specifying t he 

award. interest and attorney's fees. Pour days later , Hewlett-

Packard filed its notic e of appeal and thereafter tiled a 

response disputing certain aspects of the proposed judgment . 

The district court has not acted on the motion for entry of 

final judgment; and no such j udqment has been entered . 

II. DISC1ISSIOR 

Hewlett-packard purports to appeal 011 three of t he 

district court' 5 adverse actions : the confirmation of the 

arbitration award , the refusal to stay that confirmation 

proceeding pending the outc ome of the second arbitration; and 

the rejection of Hewlett - Packard's set-off c laim declaration. 

Connendably , Hewlett-Packard has alerted us to a possible 

jur i sdiction problem. which this court i s obliged to cons ider . 

We do so but c aut ion future panels that the jurisdictional 

problems have not been briefed in this c ase . 

Nothing in the record i n this case purports to be a -final 

judqment . - set f orth in a separate document as required by Ped. 
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~ R. eiv . P . 58, disposing of all claims . Thus . in formal te~ 
~ 
r 
~ there is no basis for appeal of a "final decision" under 28 
~ 
~ U.S .C. § 1291 . even if the cour t actually resolved all of the 
~ 

~ I claims before it . I ndeed. as already noted . the defendants 

>1 
> 
-< z 

'" ~ > 

< 

have pending a motion that requests ent~ of a "final 

judgment , " 

Nevertheless. t he November 1 order. insofar as it confirms 

the arbitratio n award . is appealable now because Congress 

directed in the statute governing arbitration-related appeals 

that such an ·order" confirming an award should be immediately 

appealable . 9 U. S.C . § 16(al (11101. The reason is a pro-

arbitration policy designed to expedite confirmation of 

arbitration awards . This is clear from precedent and scholarly 

commentary . See. e . g ., 158 C . Wright, A. Miller & E. Cooper . 

Federal Practice and Procedure § 3914 .17. at 9-12 , 32-34 (2d 

ed. 19921. 

There is one technical hitch . Sel!lllingly, the order 

confirming the award is not itself a judql\ent that can be 

collected through court processes until it is entered on the 

docket as a judgment. ~ 9 U.S.C . § 1). This has nothing to 

do with the final judgment rule; rather. the statute that 

governs confirmations provides that after a confirmation is 

ordered . a separate -entry of judgment" must be made pursuant 

to that order . and it is only at that stage that • (tlhe 

~I judgment so entered . may be enforced as if it had been 

p 

" ". 

~ 
~ 

• 
-6 -

• 

rendered in an a c tion in t he court in which it is entered . ~ 

.!!L 

Nevertheless. the Federal Rules of Civil Procedure do not 

say that appeals can only be taken from judgments; on the 

contrary , they contemplate that. subject t o the complex rules 

that determine what is ilmlediately appealable. there may be 

such a t hing as an ~appealable order" that is not a judgment . 

Fed . R. Civ . P. 79(b) . And. as already noted. Congress has 

designated as immediately appealable "an order . .. confirming 

. an (arbitration] award .· 9 U.S .'t:. § 161a) 11) 10) . 

Our position is not at odds with Middleby Corp v. 

Hussmann Corp . • 962 F.2d 614 (1th Cir . 1992) . Middleby held 

that no irrmediate appeal could be taken where the district 

court issued an order of confirmation but declined to enter 

judgment after making a specific dete~ination t o delay giving 

ettect to the confirmation order until further proceedings were 

concluded. Here . by contrast. the district court denied the 

requested stay. and the confirmation order is iamediately 

etfective. requiring only the filing of specified papers with 

the clerk to permit "the entry of jud~ent thereon . " 9 U.S.C . 

§ 13. 

Because the confirmation order is appea14.ble . we think 

that t here is also before us Hewlett-Packard's c laim that the 

confirmation proceeding should have been stayed. The reason is 

s i mply that the underlying argument for a stay is also an 
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objection to the confirmation order itself . To this extent . it 

is effectively an interlocutory [ulinq made in the process of 

approving the confirmation request and like any other such 

interlocutory ruling it is reviewable at the time that the 

cont itlMt ion o rder itsel f is brought up on appeal . £.L. 

Stringfellow v . Concerned Neighbors in Action. 480 u . s . 310. 

37S (l387) ; lSA liright , Hiller & Cooper, supra, f HOS . to at 

243-63 . 

A similar argument might also be made to justify an appeal 

now based on the district court's refusal to declare Hewlett-

Packard ' s right t o the set -off it asserted. The problem is 

complicated. but we see no need to resolve the complexities . 

Whether or not the refusal to allow the set-off is an 

appealable issue. the refusal at this time turns out not to be 

a legal error. so the jurisdictional issue need not be decided . 

See tiorton v. Matthews. 421 U. S . 524 . 530-32 (l916); ~ 

Pioneer Ford Sales , 129 P, 2d 21. 31 (1st Cir. 19841 . 

> We turn now to the merits. Hewlett-Packard does not 

object to the confirmation of the award in all respects; it 

says it has paid the award except the disputed amount including 

interest . But Hewlett-Packard says that the district court 

erred by confirmino the award in full instead of either 

allowing a set-off or granting a stay of the confirmation 

pending the results o f the new arbitration . 

-8-

• • 

We agree with t he district court ' s rejection at this t ime 

of the first alternative . Whether Hewlett-Packard has a valid 

claim under the 1982 contract is subject to arbitration ; we 

agree with the district court--and Hewlett-Packard- -that the 

tribunal has never resolved the merits of that claim . Whatever 

the Massachusetts law on set- offs . the district court could not 

allow the set-off at present without dete~ining that Hewlett-

Packard had a valid c laim. which is the very subject of the 

arbitration. 

It is hard to imagine a step that would be more offensive 

to the pro-arbitration policies reflected in Congress' 

endorsement of the 1958 Convention on the Recognition and 

Enforcement of Foreign Arbitral Awards. often called the New 

York Convention . The New 'tork Convention was approved by 

Congress, and i~lementino legislation was codified at 9 U. S .C. 

SS 201-08. The 6tatute enlists the aid of federal courts to 

compel arbitration. 9 U.S .C. § 206 . By contrast , the judicial 

set-off requested here would circumvent the 1982 contract to 

arbitrate and the now-pending arbitration under that contract. 

The request to defer confirmation of the award under the 

1984 contract stands on a different footing. However the case 

might stand absent the bankruptcy . Dicoscan ' s bankruptcy gives 

Hewlett-Packard a very substantial prudential argument . If the 

existing award were confirmed in full and reduced to judgment. 

Hewlett-Packard would have to pay the full award to the 

-3-

• 

~ 
JJ 
~ ~ 
~~ 
:bg} 
::I ;:c: 
O :b 
<: ::1 
:nO 
~~ 
0 '­
JJ 
""i 

• 
 

United States 
Page 11 of 14

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



"l , 
Ol 

~ 
r 
m 
-< 
~ 
'" g 
o 
~ 

defendants as successors- i n - interest of an insolvent company . 

If in due course Hewlett - Packard then prevailed on its claims 

against the insolvent company on a closely related transaction, 

~I it would have no assurance of collecting anything. 

~ Further . Hewlett-Packard cannot be blamed for the 

~I discrepant timing in the resolution of its claim. or at least 
~ 

no argument to that effect has been made. After it was told 

that the defendants did have arbitration rights despite an 

anti-assignment clause in the contracts. Hewlett-Packard 

"'pparently made a reasonable effort to have both the 

defendants' c laim and its own counterclaim resolved in one 

proceeding at the same time . On ly the arbitrators' surprising 

interpretation of their mandate frustrated this attempt . 

Under these circumstances . the seemingly fair solution 

would be to confirm the award in its uncontested part, 

reserving confi~tion of the balance until the 1982 contract 

dispute is arbitrated . The district court refused to consider 

a stay ot confirmation on the ground that it W08 without power 

to do so . We fully understand the basis for the district 

court ' s doubt about its authority, but we conclude that it does 

have the power to issue a stay in the peculiar circ~tances of 

this ct.lse . 

O~dinarily there could be no doubt that a court. although 

obliged to decide a claim. would retain discretion to defer 

~I proceedings for prudent ial ~easons . Indeed. a typical ceason 

'" " !'" 

~ 
~ 

• 
-10-
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is the pendency of a related proceeding in another tribunal. 

~ [T) he power to stay proceedings is incidental to the power 

inherent in every court to control the disposition of the 

causes on its docket with economy of time and effort for 

itself. for counsel , and for litigants." Landis v . North Amer . 

~. 299 U. S . 248, 254 (1936). 

The question here is whether this traditional authority is 

curtailed by the New York Convention and its impl@menting 

legislation . The statute provides that . upon a petition for 

confirmation. a district cour t ·shall confi~ the award unless 

it finds one of the grounds for refusal or deferral of 

recognition or enforcement of t he award specified in the said 

Convention . - 9 U. S . C . § 201 (emphasis added) . Article VI of 

the Convention is the only provision that deals with staying 

confirmation. Article VI states: 

If an application for the setting aside or 
suspension of the award has been made to a competent 
authority (in the country where the award has been 
made), the authority before which the award is 
sought to be relied upon may. if it considers it 
proper, adjourn the decision on t he enforcement of 
the award (and require a security) . 

The circ~tances outlined in Article VI do not appear to exist 

in this case . The question is whether a district court may 

grant a stay in circumstances other t han those authorized in 

Article VI . 

The fact that section 201 uses the word · shall- is not 

decisive . because a stay is a deferral rather than refusal. 

-11-
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But the fact that the statute refers to the Convention and the 

convention lists a single ground for a stay could be taken to 

exclude all other grounds under the principle of expressio 

~ I unius est exclusio alterius. That was. in substance, the 

~I reasoning o f the district court . However . expressio unius is 

~ an aid to construction and not 4n i nflexible rule. See. e .g .• .., 
:> 

United States v . Massachusetts Bay Transport . Auth ., 614 F .2d 

27 . 28 (lst Cir . 19801 . Whatever we might think. if the 

question were entirely open. precedent info~ our decision in 

this case . Domestic arbitrations are governed by the United 

States Arbitration Act (chapter 1 of title 9) but not by the 

Convention (chapter 2 of Title 91 . The Act states that. upon 

application, -the court must grant [a confirmation) order 

unless the award is vacated. modified, or corrected as 

prescribed in sections 10 and 11 of this title.- 9 U.S .C. § 9 

(e~hasis added) . But courts routinely grant stays in such 

cases for prudential reasons not listed in sections 10 and 11. 

~. Hidd1eby. 962 P. 2d at 615-16 . 

Similarly. this court has held that di3trict courts have 

discretion to stay an action to compel arbitration pending the 

outcome of related litigation. even though the Act states that 

on a motion to compel the court ·shall hear the parties· and 

·shall proceed summarily to trial . - 9 U. S . C. § 4; ~ Acton 

~ v . Borden, Inc . . 670 F . 2d 377 . 383 (1st Cir . 19821 . In 

~I ~. then-Judge Breyer held that . in draftinq the statute. 

p 
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Congress did not· intend( I a major departure from the ordinary 

rule allowing one federal court to stay litigation when another 

federal court is on the process of deciding the same issue . -

We take the same view of Congress ' intentions in implementing 

the Convention . 

Of course. a stay of conf irmat ion s hould not be lightly 

granted. A central purpose o f the Convention--an i nternat ional 

agreement to which the United States is only one of 

approximately one hundred s ignatories--was to expedite the 

recognition of foreign arbitral awards with a minimum of 

judicial interference . But t he risk that the power to stay 

could be abused by disgruntled litig&nts--real though that risk 

is. see ~ v . Calzaturificio. 66) F. Supp . 871, 815 

(S .D. N.Y . 19871 --arques more for a cautious and prudent 

exercise ot the power than for its elimination. 

Because the district court acted under a misapprehension 

of its authority. we vacate the confirmation order and remand 

for further proceedings . Whether confirmation or collection of 

the award should be partially deferred pending the resolution 

of the 1982 contract arbitration is a matter for the district 

court to determine in the first instance . Still. we think it 

would require some explanation if. in the face of the equities 

of this case, the district court concluded that the full award 

should be confirmed and COllected now . 
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• • • The confirma tion order is vacated a nd the matter is 

remanded to the district court for further proceedinqs 

cons istent with this opinion . 
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