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OPINION OF THE COURT
BARRY, Circuit Judge:

In 1996, after years of negotiation, a Joint Veatdigreement ("the Agreement”) was entered
into between DuPont China ("DPC"), Rhone PouletheFand Resin Intermediates ("Rhodia
Fiber"), and Liaoyang Petro Chemical Fiber Comp@hyYPFC"), a Chinese entity. DPC

and Rhodia Fiber are subsidiaries of E.I. DuPoitd® Nemours and Company ("DuPont")
and Rhodia, SA ("Rhodia"),[1] respectively. Theeattjof the 50 year joint venture was to
create Sanlong Nylon Company Limited ("Sanlong")gsearch, manufacture, and sell
certain fibers. The joint venture ultimately failadd DuPont, the parent of DPC, brought suit
against Rhodia Fiber and its parent, Rhodia, toweg DuPont says, not for breach of the
Agreement, to which it was not a party, but rafleetbreach of an oral agreement and
fraudulent misrepresentations which occurred matdr in time and as a result of which it
was damaged. Rhodia Fiber and Rhodia moved to skstiné complaint on various grounds
and to compel arbitration. The District Court dehileat motion in all respects, and an appeal
was taken from the denial of the motion to compkiteation and the denial of the motion to
dismiss for lack of personal jurisdiction. We vaffirm as to the former and dismiss the
appeal as to the latter.

l. The Joint Venture Agreement

While DuPont does not purport to have sued on thiee@ment itself, there is no dispute that
the Agreement was at the heart of the proceediafygdthe District Court and is at the heart



of this appeal. We begin, therefore, with the ratgprovisions of the Agreement and the
background of how this litigation came to be.

Each party to the Agreement — DPC, Rhodia FiberlaridFC — was to contribute
significant capital to the joint venture in relatito its interest in the venture. In § 7.02, the
parties agreed that:

(a) The Company [Sanlong] will be responsible fotaining financing that is beyond or in
addition to the Company's registered capital bydwing funds from sources inside China or
outside China. Upon the unanimous affirmative \adtevery director of the Board, each
Party shall provide guaranties[sic] for such adddl financing, in proportion to the Party's
contribution to registered capital. A Party may mguiee the Company's local currency or
foreign currency borrowings, provided that the aggite amount of all guaranties [sic]
provided, by each Party is in proportion to thatty?s contribution to registered capital. If

any Party's guaranty is not acceptable to the Lremiolgt Party shall, subject to any necessary
approval of the relevant authorities, arrange aantg from a financial institution or other
company acceptable to the lender.

(B) Upon the unanimous affirmative vote of eversedtor of the Board in support of the
Company obtaining additional financing by way ofriowing from the Parties, each Party
shall directly or indirectly provide loans for atidnal financing, in proportion to the Party's
contribution to registered capital. The terms andhtion of such loans shall be equitable
among the Parties and agreed upon by the Board.

1 7.02 (emphasis added). Nothing in this paragodgblyated either parent company —
DuPont or Rhodia — to provide any guarantees ordpeather, guarantees and/or loans were
obligations of the subsidiaries.

Even though the parent companies were not padidgetAgreement, it was stated in the
Agreement that they would "assist the Company enblancing of foreign exchange during
the Company's initial years of operation by exmgrtLl4,000 tons and 6,000 tons per year of
nylon 6,6 polymer flake respectively in accordataéhe DuPont Polymer Flake Export
Sales 192 Agreement and RP Polymer Flake Expoesadreement respectively.”
10.01(b). Also, to ensure the success of the Comha Agreement provided that the
parties "and their Affiliates will not take actiaietrimental to the interest or well-being of the
Company." 1 10.03(a).[2] In conjunction with therAgment, DuPont (the parent) entered
into three related agreements with the joint venttampany: a supply agreement, a license
contract and an export sales agreement. Rhodigéteat) also entered into a similar series
of related agreements.

Two provisions of the Agreement are of particuevance and, thus, particular importance
here. First, the Agreement contained an arbitratlanse:

In the event any dispute or claim or differenceuwy kind whatsoever arises in connection
with the interpretation or implementation of thisr@ract (a "dispute”), including any
guestion regarding its existencel[,] validity ombémation, the parties shall attempt in the first
instance to resolve the dispute through friendlystdtations. If the dispute is not resolved in
this manner within sixty (60) days after one Péxag given both the other Parties written
notice of the existence of the dispute, then, thpude shall be referred to and finally
resolved by arbitration in Singapore in accordanitk the Arbitration Rules of the
Singapore International Arbitration Centre ("SAIGJ) the time being in force. The tribunal



shall consist of three (3) arbitrators. The gouegriaw of this arbitration shall be the
substantive law of the PRC and the language ofratiain shall be English.
1 25.01 (emphasis added). Second, the Agreemevitiptbthat it was

... made for the benefit of LYPFC, [Rhodia Fib&{ZH and their respective lawful
successors and assignees and is legally bindinigeom. This Contract may not be changed
orally, but only by a written instrument signedbyPFC, [Rhodia Fiber] and DCH and
approved by the Examination and Approval Authority.

1 27.03.

After the joint venture failed, DuPont filed a tereount Complaint against Rhodia Fiber and
Rhodia. In the first count, entitled "Third Parterificiary Claims," DuPont alleged that
"DuPont, as the ultimate parent of DCH and as tréypequired to provide loan guaranties
[sic] on behalf of its subsidiary DCH, was an irded party beneficiary of the Joint Venture
Contract,"” and that "Rhodia Fiber materially brestkthe Joint Venture Contract by, without
limitation, failing to provide or secure the reqdrloan guaranties [sic]." A80-81. In the
second count, entitled "Breach of Agreement to 8eand Provide Guaranties/Promissory
Estoppel,” DuPont alleged that it was harmed bybtieach by Rhodia Fiber 193 and Rhodia
of a January 1998 oral agreement between DuPornthansvo defendants pursuant to which
the defendants agreed to support the joint veritutrelid not thereafter provide or secure the
requisite loan guarantees. In the third counttledti'Fraudulent Inducement/Material
Misrepresentation,” DuPont alleged that Rhodia Fémel Rhodia made false statements of
fact to DuPont with the intent to induce DuPontibssdiary DCH "to commit substantial
resources and investments to the business of the\denture and to induce DuPont to
support the business of the Joint Venture by, ialie; providing Loan guaranties on behalf
of the Joint Venture." A83.

In response, the defendants moved to compel aibiirand to dismiss the action for lack of
personal jurisdiction, insufficient service of pess, failure to join an indispensable party,
and forum non conveniens. DuPont then filed a Ainended Complaint significantly
altering its theory of liability. For starters, Daift dropped the first count of the Complaint,
which alleged a breach of the Agreement to whiaetais an intended third party beneficiary.
The first count of the Amended Complaint, entitl&deach of Agreement to Secure and
Provide Guaranties/Promissory Estoppel,” insteadiakied the second count of the
Complaint, i.e., alleging that at a meeting on dan22, 1998, Bruno deSoyres on behalf of
Rhodia, the parent, and Rhodia Fiber, the subsgidétered into an oral agreement with
DuPont to further support the joint venture by sgwuand providing loan guarantees, and
abide by the obligations contemplated by the AgesgimAccording to the Amended
Complaint,

22. During discussions regarding the EPC Contragpsesentatives of RP expressed
concerns regarding the Joint Venture which led DuilPepresentatives to believe that the RP
Group was reluctant to perform obligations aridiogn the Joint Venture Agreement. DCH,
as the party to the Joint Venture Contract, anddduBs the ultimate parent of DCH and the
party providing the Loan guaranties required tafice the EPC Contracts, desired to confirm
the commitment of the Rhodia Group to the vent@fete executing of the EPC contracts
and incurring the further financial liabilities assated therewith.

23. At the request of the Rhodia Group's deSoyregsesentatives of DCH and DuPont
convened a meeting with deSoyres in Wilmington aare, on January 22, 1998. Kenneth



Wall represented DuPont and Michael Estep repredddDCH at this meeting. deSoyres
represented the interests of the Rhodia Group.

24. During the meeting, DuPont and DCH receivedrasge that the Rhodia Group would
continue to support the Joint Venture and fullyfpen all the obligations contemplated by
the Joint Venture Contract as long as DuPont anHl Bid. DCH and DuPont accepted and
relied upon these assurances in proceeding witldime VVenture, approving execution of the
EPC Contracts and in agreeing to and ultimatelyigmg Loan guaranties pursuant to the
Joint Venture Contract.

A455-46.

DuPont alleged that the "Rhodia Group" breachezldhal agreement, and, thus, DuPont
named both the parent and the subsidiary in thistcas well as the two remaining counts.
The second count of the Amended Complaint mimickedhird count of the Complaint, i.e.,
alleging that at the January 1998 meeting the "RhGdoup” made false statements
regarding its intent to support the joint ventund eanduced DuPont by material
misrepresentations 194 to further support the jegmture. Finally, the third count of the
Amended Complaint alleged "Negligent Misrepreseaoitdtbased upon the same statements
underlying the new second count.

As noted above, the District Court denied defenslanbtion to dismiss the complaint and to
compel arbitration, and they appealed. We turtéagsues we are called upon to decide.

A. Should Arbitration Have Been Compelled as toam$ignatory?

The thrust of this appeal is whether the Distriou@ erred in its refusal to compel
arbitration.[3] There is no dispute that the Agreaincontained a valid and enforceable
arbitration clause which required all disputesiag®ut of the Agreement between the
parties be submitted to binding arbitration in Sipgre. The only question is whether
DuPont, a non-signatory to that Agreement, is bdunthat arbitration clause. Similarly,
there is no dispute that a non-signatory canndidasd to arbitrate unless it is bound "under
traditional principles of contract and agency ldaa'be akin to a signatory of the underlying
agreement. Bel — Ray Co., Inc. v. Chemrite (Ptg). 1181 F.3d 435, 444 (3d Cir.1999).
Appellants appeal from the District Court's conuaghat DuPont was not bound to arbitrate
because it was not (a) an intended third party fi@agy of the Agreement, (b) the disclosed
principal of its agent, DPC, a party to the Agreamer (c) equitably estopped from avoiding
arbitration. We review the District Court's conatuss de novo. Pritzker v. Merrill Lynch,
Pierce, Fenner & Smith, Inc., 7 F.3d 1110, 1113¢8dL993).

As we recently held:

The FAA establishes a strong federal policy in favfocompelling arbitration over litigation.
The Act provides that if a party petitions to ee®an arbitration agreement, "[t]he court
shall hear the parties, and upon being satisfiatttte making of the agreement for
arbitration or the failure to comply therewith igtin issue, the court shall make an order
directing the parties to proceed to arbitratioad@eordance with the terms of the agreement.
9 U.S.C. 8§ 4. The presumption in favor of arbitvatcarries "special force" when
international commerce is involved, because thaddrbtates is also a signatory to the
Convention on the Recognition and Enforcement oéign Arbitral Awards. The CREFAA
commits the courts of signatory states to refetigmto arbitration when the parties have
agreed to arbitrate disputes. CREFAA is enforcathénUnited States under Chapter Two of
the FAA.



Sandvik AB v. Advent International Corp., 220 F&2 104-05 (3d Cir.2000) (internal
citations omitted). The liberal policy "favoringlatration agreements ... is at bottom a policy
guaranteeing the enforcement of private contracuahgements,” id., and under the FAA,
"a court may only compel a party to arbitrate whbed party has entered into a written
agreement to arbitrate that covers the disputd-Rag Co., Inc. v. Chemrite (Pty) Ltd., 181
F.3d 435, 444 (3d Cir.1999) ("Arbitration is sthych matter of contract. If a party has not
agreed to arbitrate, the courts have no authaityandate that he do so.").

Because arbitration is a creature of contract \@aen asked to enforce an 195 arbitration
agreement against a non-signatory to an arbitrafeumse, we ask "whether he or she is
bound by that agreement under traditional prinsigiecontract and agency law." Id. at 444.
Each of appellants' theories for binding DuPorth®arbitration clause, i.e., third party
beneficiary, agency/principal, and equitable estbpp a recognized principle of contract or
agency law applicable in the arbitration contexdte $homson — CSF, S.A. v. American
Arbitration Ass'n, 64 F.3d 773, 776 (2d Cir.1995tihg ways in which non-signatories have
been bound to arbitration clauses); see also Daymofv. H.J. Heinz Co., 86 F.3d 1287,
1294-96 (3d Cir.1996) (non-signatories could ndbere arbitration clause against signatory
where no exception applied, but successor to sigynabuld compel arbitration);
Barrowclough v. Kidder, Peabody & Co., Inc., 752d7923 (3d Cir.1985)(compelling
signatory-employee to arbitrate claims againstaigny-employer and non-objecting related
non-signatory), overruled on other grounds by Reitz/. Merrill Lynch, Pierce, Fenner &
Smith, 7 F.3d 1110 (3d Cir.1993). We consider themarn.

1. Was DuPont a Third Party Beneficiary?

Appellants maintain that DuPont was an intended tharty beneficiary of the Agreement
and, thus, DuPont is bound by the arbitration @daii®ie District Court held that DuPont was
not a third party beneficiary and, even if it wdsecause the claims asserted by DuPont do
not arise from any "third party beneficiary" statusler the Agreement, DuPont was not
bound to arbitrate its claims as a third party liersy. The District Court was correct.

In a series of cases, courts have allowed non-gignthird party beneficiaries to compel
arbitration against signatories of arbitration agnents. John Hancock Life Ins. Co. v.
Wilson, 254 F.3d 48, 59-61 (2d Cir.2001) (membeNaiSD which was bound by its
membership to arbitrate disputes, was properly @b to arbitrate by third party
beneficiary of that agreement); Spear, Leeds &d{glv. Central Life Assurance Co., 85
F.3d 21, 29-30 (2d Cir.1996) (same with respe®NYS&E rules). In the reverse situation, we
have also bound a non-signatory third party bergfido a forum selection clause in the
underlying contract. Coastal Steel Corp. v. Tilghrivgheelabrator Ltd., 709 F.2d 190, 202-
04 (3d Cir.1983), overruled on other grounds byrbdtines v. Chasser, 490 U.S. 495, 109
S.Ct. 1976, 104 L.Ed.2d 548 (1989). Thus, whethekisg to avoid or compel arbitration, a
third party beneficiary has been bound by contierchs where its claim arises out of the
underlying contract to which it was an intendeddiparty beneficiary.

Appellants rely heavily on Coastal Steel in attangpto show that DuPont was as an
intended third party beneficiary. In that case,emNlersey company, Coastal Steel, entered
into a contract with Farmer Norton which contaiedarbitration clause. To fulfill that
contract, and at Coastal's suggestion, Farmer Nadatracted with Tilghman for the
purchase of a blast unit. The contract between &aNorton and Tilghman contained a
forum selection clause which named England asaherf. While in bankruptcy, Coastal



filed suit against, inter alia, Farmer Norton (atemkrupt), Tilghman, and its American
parent alleging breach arising out of the Farmettddo— Tilghman contract. The
Bankruptcy Court and District Court denied Tilghrisamotion to dismiss in favor of the
forum selection clause contained in the Farmerdo#- Tilghman contract. We reversed,
and held that 196 Coastal, a non-signatory to #renEr Norton — Tilghman contract, was a
third party beneficiary of that contract and, thwas bound by the forum selection clause
contained therein. Coastal Steel, 709 F.2d at Z02A@ reasoned that carving out an
exception to the enforcement of forum selectionsds against third party beneficiaries
would be "inconsistent with the law of contractfieh has long recognized that third-party
beneficiary status does not permit the avoidanamofractual provisions otherwise
enforceable.” Id. at 203. By doing business withnk&x Norton knowing that Farmer Norton
would, in turn, contract with Tilghman in orderftdfill the underlying contract with Coastal,
Coastal was an intended third party beneficiarthefFarmer Norton Tilghman contract and
could not avoid the forum selection clause whesuéd for breach of that contract. Id.

Appellants argue that DuPont, "whose employeestietgd this contract, has admitted that it
was obligated to make a loan guarantee on beh&lftiBont China and that it was the
intended beneficiary of the contract which allegaelquired Rhodia Fiber to provide a
similar guarantee." Appellants' Br. at 40. Thistengnt is flawed for at least two reasons.
First, unlike the clear third party beneficiaryatbnship in Coastal, there is no evidence that
DuPont was an intended third party beneficiary unle Agreement. Under Delaware law,
which is the law the parties discuss, to qualifadbird party beneficiary of a contract, (a)
the contracting parties must have intended thatiting party beneficiary benefit from the
contract, (b) the benefit must have been intendeal gift or in satisfaction of a pre-existing
obligation to that person, and (c) the intent todd the third party must be a material part of
the parties' purpose in entering into the conti@aiardian Constr. Co. v. Tetra Tech
Richardson, Inc., 583 A.2d 1378, 1386 (1990) ('fiden for third-party beneficiary rights to
be created, not only is it necessary that perfoomar the contract confer a benefit upon a
third person that was intended, but the conferofiie beneficial effect on such third-party,
whether it be creditor or donee, should be a naltpart of the contract's purpose.”). Thus, if
it was not the promisee's intention to confer dibeEmefits upon a third party, but rather such
third party happens to benefit from the performaoifcéhe promise either coincidentally or
indirectly, then the third party will have no endeable rights under the contract. Appellants
have not offered any evidence that DuPont was amytiore than an incidental third party
beneficiary.

The parties to the Agreement were only LYPFC (then€se entity), Rhodia Fiber and DCH;
moreover, the Agreement provided that it was

made for the benefit of LYPFC, [Rhodia Fiber], D@hd their respective lawful successors
and assignees and is legally binding on them. Thistract may not be changed orally, but
only by a written instrument signed by LYPFC, [RizoBiber] and DCH and approved by
the Examination and Approval Authority.

A158, 1 27.03. The arbitration clause itself aptted only three beneficiaries to the
Agreement, all of them parties. It stated thatispdtes could not be resolved amicably and
"one Party has given both of the other Parties@rihotice of the existence of the dispute,
then, the dispute shall be referred to and finaholved by arbitration in Singapore in
accordance with the Arbitration Rules of the Sirggagnternational Arbitration Centre
("SAIC") for the time being in force.” 1 25.01 (ehgsis added). Although DuPont as the
parent 197 of DPC would certainly benefit from sugcess of DPC, DuPont was not an



intended third party beneficiary of the Agreemamy enore than any parent who expects to
benefit from the success of the business venturiégs subsidiary.

Appellants argue, however, that DuPont was a thartly beneficiary because (a) DuPont
negotiated the Agreement, (b) DuPont's claims ‘tmiruPont China's claims in arbitration,
all of which stem from the Joint Venture Contra¢t) DuPont was positioned to derive more
than shareholder benefits from the joint ventunel @) DuPont claimed in the initial
Complaint that it was a third party beneficiarytieé Agreement and that it was required to
guarantee the joint venture company's debt un@eAgreement. We disagree.

First, that DuPont negotiated the Agreement, witmare, has nothing to do with whether it
was a third party beneficiary. Second, appellantseheir contention that DuPont's claims
mirror DPC's claims in arbitration. DPC is arbitngtthe breach of the underlying
Agreement and seeking its lost profits and theupotent of its investment whereas DuPont
is litigating its losses arising out of a 1998 agteement that was breached and
misrepresentations made by appellants' representaiiside of the Agreement.[4] Third,
appellants have offered nothing to support theld basertion that DuPont was positioned to
derive more than shareholder benefits from the p@mture. While DuPont's "related
agreements" at least potentially would have baeefibuPont, they do not render DuPont an
intended third party beneficiary of the Agreeméiturth, although it was imprudent of
DuPont to have alleged in its initial Complainttthavas a third party beneficiary of the
Agreement, the question of its status is ultimatetyus to decide under applicable law.
Parenthetically, we note that it was also imprudenDuPont to allege, as it initially alleged,
that it was required under the Agreement to guaratite joint venture's debt. DuPont now
states, correctly, that under the Agreement, DPE€ nequired to provide a suitable guarantee
and that, DuPont, in turn, chose to provide thatrgatee for DPC.

Appellants' third party beneficiary argument fdds yet another, perhaps more obvious,
reason. Appellants point out that "[t]he Court i0aStal Steel applied the forum selection
clause to all claims that implicated the underlyoogtract to which Coastal Steel was third-
party beneficiary, including claims for negligemsign, breach of implied warranty and
misrepresentation.” Appellants' Br. at 37. CoaStekl, its progeny and Delaware law make
clear that a third party beneficiary will only beund by the terms of the underlying contract
where the claims asserted by that beneficiary &mse its third party beneficiary status.
Industrial Electronics Corp. v. iPower Distributi@roup, Inc., 215 F.3d 677, 680 (7th
Cir.2000) (third party beneficiary non-signatorysa@ot compelled to arbitrate claims
because the claims did not arise out of the contram which it derived its third party
status); Spear, 85 F.3d at 29-30. None of DuPantesnded claims, however, arise out of its
alleged third party beneficiary status under thee&gient; rather, DuPont's claims arise from
the misrepresentations allegedly made to it by bgums’ representative. 198 Those
misrepresentations, while arguably related to tidedying Agreement, do not relate to any
"third party beneficiary” status created at theepiton of the Agreement.[5]

2. Agency

Next, appellants argue that DuPont's intimate wmeawilent with the Sanlong project renders it
liable under traditional agency principles becadDB€ acted as DuPont's disclosed agent
and, under principles of agency law, DuPont is loboynDPC's Agreement. The District
Court correctly rejected this argument, a conclusinderscored by the fact that appellants



have failed to cite either the relevant factorssiveuld consider in determining whether DCH
acted as DuPont's agent or any case that would tterday.

Traditional principles of agency law may bind a fsignatory to an arbitration agreement.
Thomson-CSF, S.A. v. American Arbitration Assod ,/e3d 773, 776 (2d Cir.1995). Under
Delaware law:

One corporation whose shares are owned by a seoopdration does not, by that fact alone,
become the agent of the second company. Howevercaiporation — completely
independent of a second corporation — may assueneté of the second corporation's
agent in the course of one or more specific traimas This restricted agency relationship
may develop whether the two separate corporatimparent and subsidiary or are
completely unrelated outside the limited agenciirggtUnder this second theory, total
domination or general alter ego criteria need roptoven.

When one corporation acts as the agent of a desgtlpsncipal corporation, the latter
corporation may be liable on contracts made byatfent. Liability may attach to the

principal corporation even though it is not a paréyned in the agreement.

Unlike the alter ego/piercing the corporate veddty, when customary agency is alleged the
proponent must demonstrate a relationship betweendrporation and the cause of action.
Not only must an arrangement exist between thectwporations so that one acts on behalf
of the other and within usual agency principleg,tha arrangement must be relevant to the
plaintiff's claim of wrongdoing.

Phoenix Canada Qil Co. v. Texaco, Inc., 842 F.26614477 (3d Cir.1988) (citations
omitted). To bind a principal by its agent's atits, plaintiff must demonstrate that the agent
was acting on behalf of the principal and thatadaese of action arises out of that
relationship. Id.

Appellants rely principally on J.J. Ryan & Sons;.la. Rhone Poulenc Textile, S.A., 863
F.2d 315 (4th Cir.1988) and Phoenix Canada in suggddheir agency 199 argument. In
Phoenix Canada, we did not apply agency principigsinstead, remanded for the District
Court to make this fact-intensive inquiry. Moregwee noted that the agency relationship
must relate to the cause of action alleged in tmeptaint. It is far from clear that this case
passes that test. Appellants' reliance on J.J. By@aons is also misplaced. The Fourth
Circuit never cited to agency principles and mepaymitted a signatory to arbitrate its
claims against a non-signatory parent company wihateparent company was willing to
submit to arbitration. J.J. Ryan & Sons, 863 F.2828-21. The Court noted, however, held
that a court "may" refer claims against a non-dignygparent to arbitration when the claims
against the parent and the subsidiary are "basdideosame facts and are inherently
inseparable." Id. at 320. No such claim can be nhade.

Appellants also invoke Pritzker v. Merrill Lynchigirce, Fenner & Smith, Inc., 7 F.3d 1110
(3d Cir.1993), but Pritzker is inapposite. In Feég, we bound an agent to the principal's
arbitration agreement. Here, appellants seek t agrincipal to an agent's agreement and
the rationale of Pritzker does not apply with edoate. In Pritzker, a trustee of a pension
plan sued its broker, Merrill Lynch, and a relatetnpany to recover for violations of
ERISA. Merrill Lynch moved to compel arbitrationdathe District Court denied that motion.
We reversed, holding that (a) the trustees weradbow arbitrate their claims against Merrill
Lynch as signatories to a binding arbitration agreet, and (b) over the trustees' objection,
the trustees were bound to arbitrate the dispudeagthe individual broker and the sister
company, neither of which signed the aforementicagggement. Specifically, with respect



to the broker, we found that where the principddosind to arbitration and the complaints
arise out of the agent's conduct on behalf of phiatcipal, the agent is bound by the
principal's agreement to arbitrate disputes. 1d.122. With respect to the sister company, we
summarily found that company bound as an agenpasslibly as an alter-ego of Merrill
Lynch. Id.

In the case sub judice, unlike Pritzker, appellaetk to hold DuPont liable as a principal,
not as an agent; moreover, unlike Pritzker, DuRontd act on its own.

Appellants' attempt to bind DuPont on agency ppled fails.
3. Equitable Estoppel

Finally, appellants argue that DuPont is equitastppped from avoiding the arbitration
clause in the Agreement. We have never appliedjaitadle estoppel theory to bind a non-
signatory to an arbitration clause although th@qears to be no reason why, in an
appropriate case, we would refrain from doing so.

As the Second Circuit recently explained, theretaetheories of equitable estoppel in this
context. First, courts have held non-signatoriegrt@rbitration clause when the non-
signatory knowingly exploits the agreement contairthe arbitration clause despite having
never signed the agreement. Thomson-CSF, S.A. \erigan Arbitration Assoc., 64 F.3d
773, 778 (2d Cir.1995). Second, courts have bouwsigratory to arbitrate with a non-
signatory "at the nonsignatory's insistence becatigte close relationship between the
entities involved, as well as the relationshipha &lleged wrongs to the nonsignatory's
obligations and duties in the contract ... andfttee that] the claims were intimately founded
in and intertwined with the underlying contractightions.™ Id. at 779 (quoting Sunkist Soft
Drinks, Inc. v. Sunkist Growers, Inc., 10 F.3d 7337 (11th Cir.1993)) (quoting McBro
Planning 200 & Dev. Co. v. Triangle Elec. Const.,Gd1 F.2d 342, 344 (7th
Cir.1984))(internal quotation marks omitted). Agpets' reliance on the first of these two
theories stands on somewhat stronger ground tleamnréliance on the second.

Under the first theory, courts prevent a non-signafrom embracing a contract, and then
turning its back on the portions of the contraatsas an arbitration clause, that it finds
distasteful. See, e.g., American Bureau of ShippinBencara Shipyard S.P.A., 170 F.3d
349, 353 (2d Cir.1999) (non-signatory bound by mxttunder which it received the direct
benefits of lower insurance and the ability to saitler the French flag); Thomson-CSF, S.A.,
64 F.3d at 779 (finding only indirect benefit infscient to invoke equitable estoppel against
a non-signatory). As the Fourth Circuit explainéd,the arbitration context, the doctrine
recognizes that a party may be estopped from asgéiniat the lack of his signature on a
written contract precludes enforcement of the @mt's arbitration clause when he has
consistently maintained that other provisions ef$hme contract should be enforced to
benefit him. "To allow [a plaintiff] to claim theemefit of the contract and simultaneously
avoid its burdens would both disregard equity amtravene the purposes underlying
enactment of the Arbitration Act.™ Internationag®r Co. v. Schwabedissen Maschinen &
Anlagen GMBH, 206 F.3d 411, 418 (4th Cir.2000)€mtal citation omitted).

Generally, these cases involve non-signatories whiong the life of the contract, have
embraced the contract despite their non-signatatys but then, during litigation, attempt to
repudiate the arbitration clause in the contraeg, ®.9., Tencara Shipyard, 170 F.3d at 353



(non-signatory derived benefit from contract andidaot avoid the arbitration clause
contained therein).[6] Here, there is no evideed DuPont embraced the Agreement itself
during the lifetime of the Agreement, or that iteezed any direct benefit under the
Agreement. Thus, in a strict sense, these casastdtelp appellants.[7]

What gives us some pause, however, is that a elkemination of the Amended Complaint
reveals that, at bottom, DuPont's claims agairesstibsidiary, Rhodia Fiber, arise, at least in
part, from the underlying Agreement. Parenthetycdlis difficult to decipher exactly what
DuPont claims each appellant has done giving ddiability because in its Amended
Complaint DuPont lumps them together as 201 "thed®hGroup," just as in the Complaint,
it lumped them together as "RP."

The Amended Complaint does not allege only thatdrhjydhe parent, breached its oral
agreement to provide loan guarantees to its swvgidf this were DuPont's only claim in
this case, the Amended Complaint would have namegdand only one, defendant —
Rhodia. Instead, the Amended Complaint also nanteiid Fiber, the subsidiary, as a
defendant because, DuPont alleges, Rhodia Fibaclvee its oral promise to DuPont that it
would continue to abide by its obligations in thgrdement, i.e., securing loan guarantees for
the joint venture. To the extent that DuPont presselaim against Rhodia Fiber for
breaching its oral commitment to perform underAlgeeement, DuPont alleges a claim
which can well be argued (a) embraces the underlfgreement and (b) requires proof that
Rhodia Fiber ultimately breached the underlyingefgnent. The question, then, is whether
having alleged that it entered into a separateageement with Rhodia Fiber binding
Rhodia Fiber to the very obligations it undertonkhe Agreement, DuPont is now equitably
estopped from avoiding another provision of thee¥&gnent, i.e., the arbitration clause. This
is a close call.

On the one hand, we must be careful about disregatide corporate form and treating a
non-signatory like a signatory. On the other hdonydalleging, albeit by virtue of a separate
oral agreement, that Rhodia Fiber failed to setnae guarantees, DuPont's claim against
Rhodia Fiber implicates, at least in part, the vegyeement which DuPont repudiates to
avoid arbitration. It is, however, that separatd agreement that saves the day for DuPont
because, wholly apart from whether Rhodia Fibeadined the Agreement, what is at the
core of this case is the conduct and the statenoémigpellants’ representative in January of
1998.

With reference to the second theory of equitablepgel, appellants rely on a series of cases
in which signatories were held to arbitrate relatkegims against parent companies who were
not signatories to the arbitration clause. In eafdiese cases, a signatory was bound to
arbitrate claims brought by a non-signatory becadislee close relationship between the
entities involved, as well as the relationshiphef &lleged wrongs to the non-signatory's
obligations and duties in the contract and the ttaat the claims were intertwined with the
underlying contractual obligations. Thomson-CSR. %4 F.3d at 779. In essence, a non-
signatory voluntarily pierces its own veil to arhie claims against a signatory that are
derivative of its corporate-subsidiary's claimsiagithe same signatory. Grigson v. Creative
Artists Agency, L.L.C., 210 F.3d 524, 527 (5th 2@00) (non-signatory able to compel
signatory to arbitrate claims related to the carttvghich contained an arbitration clause); J.J.
Ryan & Sons, 863 F.2d at 320-21 (discussed ab&sjkist Soft Drinks, Inc. v. Sunkist
Growers, Inc., 10 F.3d 753, 757 (11th Cir.1993n{pelling signatory to arbitrate claims
against non-signatory that were intertwined witirols arising from contract governed by



arbitration clause); Hughes Masonry Co., Inc. \ed®er Clark County Sch. Bldg. Corp., 659
F.2d 836, 840-41 (7th Cir.1981) (same); McBro Piagrand Dev. Co. v. Triangle Elec.
Const. Co., Inc., 741 F.2d 342, 344 (11th Cir.198én-signatory to contract containing
arbitration clause was bound by signatory to aatetdispute where claims were inextricably
intertwined with duties created in underlying castrand non-signatory signed a related
contract which contained an arbitration 202 claj@eAppellants recognize that these cases
bind a signatory not a non-signatory to arbitratiout argue that this is a distinction without
a difference. They are wrong.

Indeed, the Second Circuit recently rejected tmeesaistinction without a difference”
argument:

As these cases indicate, the circuits have bedimgvib estop a signatory from avoiding
arbitration with a nonsignatory when the issuesihigsignatory is seeking to resolve in
arbitration are intertwined with the agreement thatestopped party has signed. As the
district court pointed out, however, "[t]he sitwatihere is inverse: E & S, as signatory, seeks
to compel Thomson, a non-signatory." While E & §gests that this is a non-distinction, the
nature of arbitration makes it important. Arbitoetiis strictly a matter of contract; if the
parties have not agreed to arbitrate, the couste ha authority to mandate that they do so.
In the line of cases discussed above, the couldsthat the parties were estopped from
avoiding arbitration because they had enteredvmitben arbitration agreements, albeit with
the affiliates of those parties asserting the eatidn and not the parties themselves.
Thomson, however, cannot be estopped from denlim@xistence of an arbitration clause to
which it is a signatory because no such clauséseXA$ no point did Thomson indicate a
willingness to arbitrate with E & S. Therefore, tiistrict court properly determined these
estoppel cases to be inapposite and insufficietification for binding Thomson to an
agreement that it never signed.

Thomson-CSF, S.A., 64 F.3d at 779 (internal citetiomitted). The distinction between
signatories and non-signatories is important taenthat short of piercing the corporate veil,
a court does not ignore the corporate form of asignatory based solely on the
interrelatedness of the claims alleged. The Dis€@murt recognized that this was so, holding
that the corporate form cannot be discarded ar@mhasignatory required to arbitrate unless
its conduct falls within one of the accepted pqhes of agency or contract law that permit
doing so.

In sum, the thrust of the claims in the Amended @lait are far enough removed from the
Agreement such that DuPont should not be equitastiypped from repudiating the
arbitration clause contained in the Agreement.

II. Is the Issue of Personal Jurisdiction Now Afdpbke?

DuPont has moved to dismiss appellants' appeal finenDistrict Court's concededly
interlocutory order denying appellants' motion tenass for want of personal jurisdiction.
Appellants ask this Court to exercise its discretiofavor of review under the doctrine of
pendent appellate jurisdiction. We reject appeflamtquest.

The doctrine of pendent appellate jurisdictionitsrbroadest formulation, allows an appellate
court in its discretion 203 to exercise jurisdiatiover issues that are not independently
appealable but that are intertwined with issues aiech the appellate court properly and
independently exercises its jurisdiction. In reurWells Contamination Litigation, 120 F.3d



368, 382 (3d Cir.1997)(citing 16 Charles Alan Witighrthur R. Miller, & Edward H.

Cooper, Federal Practice and Procedures 3937 a8%82d ed.1996)). In Swint v. Chambers
County Commission, the Supreme Court consideredvh#ability of pendent appellate
jurisdiction and explicitly struck down the Eleviar®ircuit's liberal construction of 28 U.S.C.
88 1291 and 1292 which, the Court said, circum\etite limits Congress set on appellate
jurisdiction of interlocutory orders — in other vasy;, those orders listed in 1292(a) and those
certified by a district court under 1292(b). 5146U35, 45-47, 115 S.Ct. 1203, 131 L.Ed.2d
60 (1995).

Congress thus chose to confer on district couss line discretion to allow interlocutory
appeals. If courts of appeals had discretion teagdpgo a Cohen — authorized appeal from a
collateral order further rulings of a kind neithietdependently appealable nor certified by the
district court, then the two-tiered arrangemen282(b) mandates would be severely
undermined.

Id. at 47, 115 S.Ct. 1203 (internal footnotes aaalitt Despite this rather absolute language,
the Court did not foreclose entirely the availapibf pendent appellate jurisdiction:

We need not definitively or preemptively settledhemether or when it may be proper for a
court of appeals, with jurisdiction over one ruling review, conjunctively, related rulings
that are not themselves independently appealahke p@rties do not contend that the District
Court's decision to deny the Chambers County Cosiaris summary judgment motion was
inextricably intertwined with that court's decisittndeny the individual defendants' qualified
immunity motions, or that review of the former d@on was necessary to ensure meaningful
review of the latter.

Id. at 50-51, 115 S.Ct. 1203 (internal citationgtted).

Building on this guarded endorsement of pendenélgap jurisdiction in certain limited
circumstances, we and other Circuits have recodriaeliscretionary, though “narrow,’
doctrine of pendent appellate jurisdiction. But e also concluded that the doctrine
should be used “sparingly,’ and only where thegesigfficient overlap in the facts relevant to
both the appealable and nonappealable issues tanwgtenary review. We have also stated
that "pendent appellate jurisdiction over an otlisewinappealable order is available only to
the extent necessary to ensure meaningful revieam @ppealable order.” In re Montgomery
County, 215 F.3d 367, 375-76 (3d Cir.2000) (emghamsoriginal) (citations omitted); see
also In re Tutu Wells, 120 F.3d at 382. Essentiglbst-Swint, we have defined pendent
appellate jurisdiction to mirror the Supreme Caurio examples: inextricably intertwined
orders or review of the non-appealable order wliasenecessary to ensure meaningful
review of the appealable order.

Although we have not addressed whether we shouwtese pendent jurisdiction over an
appeal of a motion to compel arbitration, othercQits have done so. Where personal
jurisdiction is inextricably intertwined with thenmediately appealable decision on a motion
to compel arbitration or other immediately appel@aivder, Courts of Appeals have
exercised pendent jurisdiction over a personasgliction issue, but those Courts have been
careful to explain that the basis of the 204 peabpnisdiction decision was identical to the
basis of the immediately appealable order. Paind&telmc. v. Chase Manhattan Private
Bank, 260 F.3d 453, 461-62 (5th Cir.2001) (consemtrbitrate claim in particular forum was
also the basis of exercise of personal jurisdictind, thus, the issues were interrelated and
both reviewed on appeal); Dominium Austin Partners,C. v. Emerson, 248 F.3d 720, 726-
27 (8th Cir.2001) (implicitly the same); S & Dawid'l, Inc. v. The Republic of Yemen, 218



F.3d 1292, 1297 (11th Cir.2000) (exercising pengiamdiction over personal jurisdiction
issue when immunity under Foreign Sovereign Imnyufitt was properly before the court
and the two issues were "inextricably intertwinedianil Bank v. PT. Bank Negara
Indonesia, 148 F.3d 127, 130 (2d Cir.1998) (same).

Where, however, personal jurisdiction is not "ineéated" or "intertwined" with the merits of
the immediately appealable order, Courts of Appeaéscise restraint and forego review
until the unrelated issue is appealable in its oght. See, e.g., United States Fidelity and
Guaranty Co. v. Braspetro Oil Services Co., 1991R48 97 (2d Cir.1999) (exercising
pendent appellate jurisdiction over interrelatedspeal jurisdiction issue but refusing to
review interlocutory forum issue because it halélior nothing in common with" the
appealable order); Rein v. Socialist People's Libgeab Jamahiriya, 162 F.3d 748, 759 (2d
Cir.1998); see also Associated Business Telephgsei®@s, Corp. v. Greater Capital Corp.,
861 F.2d 793, 796 (3d Cir.1988) (passing on peitgariadiction of defendant company
against whom injunction was granted to ensureitipanction was granted against party over
whom the district court had authority, but refusingeview personal jurisdiction of
individual defendants who were not affected bymafion). The fact that personal
jurisdiction is or can be case-dispositive doesatketr the analysis for two reasons. First,
denials of motions to dismiss for want of persquatdiction are not ordinarily immediately
appealable. Second, as the Second Circuit explained

It does not follow, however, that a court cannatide issues of subject matter jurisdiction
without at the same time making definitive findiragsto personal jurisdiction. For instance, a
court could find subject matter jurisdiction withquassing on whether there had been
effective service of process, thus leaving the gaakjurisdiction question open. The current
case presents a different example of the same.pdiya's challenge to personal jurisdiction
is based on due process and the principle of mimroontacts. We can readily decide
whether the district court had subject matter gidson over Libya without at all considering
whether it would violate due process to subjeciaibp personal jurisdiction. Because
review of the latter is not necessary for revievihaf former, we conclude that the issues of
subject matter jurisdiction and personal jurisdictare not inextricably intertwined in this
case.

Rein v. Socialist People's Libyan Arab Jamahiriyé? F.3d 748, 759 (2d Cir.1998).

We undoubtedly have jurisdiction over the Distficiurt's refusal to compel arbitration and,
as the previous section of this opinion indicatieat issue can be discussed at length and
resolved without any reference to whether therepesisonal jurisdiction over appellants or
whether the meeting in Delaware attended by tlegirasentative amounted to "minimum
contacts.”" Indeed, for purposes of reviewing aswlkeng the arbitration issue, we were
bound to accept as true 205 DuPont's allegatiareth@hodia Group” representative made
the representations alleged in the Amended Contphaithout passing on their existence,
accuracy or effect. Moreover, the "interrelatedhésted by appellants is far wide of the
mark — they cite to the existence and location oPbnt's actions, which simply have
nothing to do with whether the District Court prdgeexercised jurisdiction over them.[9]
The issue of personal jurisdiction does not haveetoeviewed to exercise meaningful review
of the immediately appealable arbitration issuel, & will not exercise pendent appellate
jurisdiction to review that issue now.

[1l. Conclusion



For the foregoing reasons, we will affirm the judgmhof the District Court insofar as it
denied appellants' motion to compel arbitration aiiddismiss the appeal from the denial of
appellants' motion to dismiss for lack of persgunakdiction.

[1] Formerly known as Rhone Poulenc, Fibres Et PPeles S.A.
[2] The Agreement defined "Affiliate,” "Affiliatestr "Affiliated Company" as

"any corporation, partnership, association, or o&mity or organization which controls, or is
controlled by, or is under common control with,ttRarty. The term "control" as used with
respect to any Party, means the ownership, directigdirectly of 50% or more of the voting
stock of such corporation or the possession, dyrectindirectly, of the power to direct or
cause the direction of the management and polidisach corporation, partnership,
association or other entity or organization, oreiceive, directly or indirectly, 50% or more
of the profits of such corporation, partnershigcasation or other entity or organization
(whether through the ownership or voting stockcbmgtracts or otherwise). Notwithstanding
the foregoing for purposes of this Contract, "Adfie" "Affiliates" or "Affiliated Company"
shall not mean China Petrochemical Corporation.”

11.04.

[3] This Court has jurisdiction to consider the apbfrom the denial of a motion to compel
arbitration. Sandvik AB v. Advent Int'l. Corp., 2E03d 99, 102-04 (3d Cir.2000).

[4] DPC alleged in the arbitration that Rhodia Fifsled to provide the required guarantee
under Article 7.02 for a proposed loan to Sanlaagising the loan not to be made and, thus,
causing Sanlong's collapse and dissolution. Atargliment, we were advised that Rhodia
Fiber lost the arbitration but that damages hadyabbeen set.

[5] Even if this Court were to find that DuPontoisund by the Agreement and, thus, by the
arbitration clause, DuPont might well argue thatiaims fall outside the scope of that
clause. The arbitration clause applies only tosputie that "arises in connection with the
interpretation or implementation of this Contra&156, 1 25.01. Even though the "arising
out of" language has been read broadly by coutd®dnt could argue that its claims in the
Amended Complaint arise out of alleged obligationmisrepresentations made outside of
the Agreement and not arising therefrom. See Imdli&lectronics, 215 F.3d at 680 (third
party beneficiary non-signatory was not compeltedrbitrate claims because the claims did
not arise out of the contract from which it derivedthird party status.). Thus, it is not a
foregone conclusion that, were this Court to findP@nt bound by the Agreement, this case
would automatically be sent to arbitration.

[6] At least one court has referred to "equitald®ppel” when it required a non-signatory to
arbitrate based on its conduct during litigatioropposed to during the lifetime of the
commercial contract. International Paper Co., 238 lat 417-18 (buyer was bound to
arbitrate claim against manufacturer even thouglag not a signatory to manufacturer-
distributor contract because the buyer allegedeadir of that contract). While at first blush
this appears helpful to appellants, a closer exanan reveals that the non-signatory in that
case also received a direct benefit under the @cintturing the lifetime of the contract.



[7] We cannot help but note that many of thesesassemble the third party beneficiary
cases. In Tencara Shipyard, for example, the ngmagory was the intended third party
beneficiary of the contract containing the arbitnatclause. The two theories of liability are,
however, distinct. Under the third party benefigitireory, a court must look to the intentions
of the parties at the time the contract was execldeder the equitable estoppel theory, a
court looks to the parties' conduct after the @mitwas executed. Thus, the snapshot this
Court examines under equitable estoppel is mueh ilattime than the snapshot for third
party beneficiary analysis.

[8] See also Dominium Austin Partners, L.L.C. v.dfson, 248 F.3d 720, 728 (8th Cir.2001)
(party equitably estopped from arguing that oppgpgiarties were not bound by arbitration
clause where that same party alleged in other lawsat those opposing parties were bound
by the contract containing the arbitration claydeong v. Silver, 248 F.3d 309, 320 (4th
Cir.2001) (compelling signatory to arbitration cd@uo arbitrate claims against non-signatory
shareholders where the signatory claimed that ¢timesmgnatories owed him a duty under the
contract they did not sign).

[9] The cases cited by appellants do not furtheirtargument. Three of those cases were
before the respective Courts of Appeals after flndgment, and personal jurisdiction was
considered first because it was a threshold iSBue remaining case — which, in any event,
predated Swint — involved the grant of an injunctiti is well-settled that when a court
grants an injunction, the underlying personal plidon decision is immediately reviewable
on appeal.
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