DIAL 800v. Feshinder, 12 Cal. Rptr. 3d 711 - Cal: Court of Appeal, 2nd Dist., Div. 5
2004

12 Cal.Rptr.3d 711 (2004)
118 Cal.App.4th 32
DIAL 800 et al., Plaintiffs and Appellants,
V.
David FESBINDER et al., Defendants and Respondents.

No. B167032.
Court of Appeal, Second District, Division Five.

April 28, 2004.
As Modified May 5, 2004.
714 Fredman, Lieberman, and Howard S. Fredmanl&mt®fs and Appellants.

Smiland & Khachigian and Stacy L. Sokol, Beverlyigjifor Defendants and Respondents
David Fesbinder and Brenda Fesbinder. No appeamnbehalf of Defendants and
Respondents Michael Rosenblum and Perpetual Intenaé Trading Limited.

TURNER, P.J.
l. INTRODUCTION

Plaintiffs, Dial 800, LLC, a California limited l@lity company and Dial 800, Inc., a
California corporation, appeal from an order disimg their interpleader action filed
pursuant to Code of Civil Procedure[1] section 88&inst defendants, David Fesbinder,
Brenda Fesbinder (the "Fesbinders"), Michael Rdsemband Perpetual International
Trading Limited (Perpetual), a Seychelles corporatPerpetual is wholly owned by Mr.
Rosenblum. Defendants are involved in a dispute owaership interests of shares in
plaintiffs. Defendants made conflicting demandsleontiffs for a distribution of funds in the
amount of $65,824. Immediately after plaintiffefiithe interpleader action, they deposited
the funds into the superior court. Plaintiffs soudischarge from liability against any claims
by defendants for refusing to disburse the monég. Hesbinders have joined plaintiffs'
opening brief on appeal requesting that the orgdemidsing the interpleader action be
reversed.

Mr. Rosenblum, who is a United States citizen asident of Israel, has not filed a
respondent’s brief on appeal. However, in the toairt, Mr. Rosenblum and Perpetual
moved to quash service of the summons and comméthe interpleader action for lack of
personal jurisdiction. In dismissing the actiore thal court refused to adjudicate the absence
of personal jurisdiction contentions posited by Rosenblum and his wholly owned
corporation, Perpetual. Rather, the trial counniésed the interpleader action sua sponte
based on a private agreement by defendants toaiebiheir dispute over the ownership of
the shares in plaintiffs in Israel. (Plaintiffs aret a party to the defendants' arbitration
agreement.) The trial judge found that the existearc arbitration clause in defendants’
agreements deprived the California superior coludrgsdiction to resolve the issues 715
raised in the interpleader action. In so ruling, thal court relied on the fact the arbitration
before three rabbis was being conducted in Israel.



We reach four conclusions which we will discuseidan some detail. First, the sua sponte
order dismissing plaintiffs' interpleader actionghbe reversed because the trial judge
erroneously ruled that the private contractual agrent amongst defendants to arbitrate their
dispute before a religious tribunal in Israel depd the Los Angeles Superior Court of
subject matter jurisdiction. Second, the trial ¢osito allow defendants to litigate the merits
of the interpleader complaint after the remittissues. Third, if plaintiffs' discharge motion

is granted, the trial court may exercise its digaereand decide whether to stay the remainder
of the interpleader action which will ultimatelysave the allocation of the disputed funds
amongst defendants pending the outcome of theratibit in Israel. Fourth, the trial court is
to deny the motion to quash on jurisdictional grsibrought by Mr. Rosenblum and
Perpetual. They have sought attorney fees as #waiting parties in the present interpleader
lawsuit after the trial court dismissed the actiongrounds entirely unrelated to personal
jurisdiction issues thereby submitting to the jdigsion of the Los Angeles Superior Court.

Il. BACKGROUND

On July 22, 2002, the Fesbinders filed a petitmmaf court order to appoint a third arbitrator
in the Israeli arbitration. (Fesbinder v. Rosenhlg&uper.Ct.L.A.County, July 22, 2002, No.
BS077340).) The petition alleged that the Fesbmdad Mr. Rosenblum and Perpetual
entered into a securities and voting rights purefegeement on July 5, 1998. The
Fesbinders and Mr. Rosenblum are all Israeli reggdéAccording to the petition, the
Fesbinders were to sell and transfer securitiesvatidg rights in plaintiffs to Mr.

Rosenblum and Perpetual for $500,000. The funds wayable to a trustee in three equal
installments of $166,666.66 due July 5, 1998, amddk 5, and July 5, 1999. The July 5,
1998, purchase agreement provided that notices twdre sent to the attorneys for the
parties. All notices and communications were teé@ on behalf of Mr. Rosenblum and
Perpetual to Barry L. Burten, an attorney with faw of Jeffers, Mangels, Butler &
Marmaro in Los Angeles. Notices and other commuitna to the Fesbinders were to be
sent to Stacy Sokol, an attorney in Beverly Hilglifornia. The July 5, 1998, purchase
agreement also contains an arbitration clause wdtaties: "Any controversy or dispute
arising out of this Agreement . . . shall be subsdithrough Rabbi Shuchatowitz upon the
mutual consent of the parties or, if no such conkas been reached, to an Orthodox Bais
Din selected through the process of zavla ('Bars)or binding resolution. If permitted by
the Bais Din and applicable law, the decision ef®ais Din may be entered as a judgment in
any court of competent jurisdiction and enforcedoading to the laws of such jurisdiction.”
(Original italics.) Further, the parties enteretbia trust agreement to handle the transactions
which were to occur under the July 5, 1998, pureltasitract. The trust agreement provided
that any dispute concerning a default was to balved as follows, "Any determination
hereto made by the Trustee as to the rights gbaéiniges pursuant to this Trust Agreement
shall be binding upon the parties and enforceablnaarbitration award in any court of
competent jurisdiction in Israel or in Los Angefésunty, California." The trust agreement
required notices to go to the same attorneys inArggeles and Beverly Hills, California as
716 the July 5, 1998, purchase contract. Paragrapdf the trust agreement states, "This
Trust shall be construed, administered and enfarcadcordance with the laws of the State
of California."

A dispute arose between the parties to the JUlP88, agreement after the first installment
was paid. The parties ultimately entered into dmit@tion agreement that required resolution
of the disputes between the parties would be residby a panel of three orthodox Jewish
rabbis. The arbitration agreement provided forgblection of three arbitrators. The first



arbitrator was to be chosen by the Fesbinderss&bend arbitrator was to be selected by Mr.
Rosenblum and Perpetual. The third arbitrator wdsetchosen by the other two selected by
the parties. The arbitration proceedings beganrbe¢he panel of three arbitrators on July 14,
1999. However, before a final decision was reacttedlarbitrator selected by Mr.

Rosenblum and Perpetual resigned. The partiesbeame embroiled in a dispute over the
appointment of a successor arbitrator. This lethéoFesbinders filing on July 22, 2002, the
aforementioned petition for appointment of a thartitrator in the aforementioned case. The
Fesbinders' petition, filed in Los Angeles Supe@aurt, sought appointment of the

arbitrator on the grounds: the securities are pastnp interests in a California limited
partnership and shares in a California corporatibich served as the general partner of the
limited partnership; voting rights of the partnepsand corporation are involved; and
paragraph 11 of the trust agreement calls forril& to be governed by California law. On
September 13, 2002, Mr. Rosenblum and Perpetuatéditmvquash service of summons and
petition for appointment of the third arbitrator fack of personal jurisdiction. The motion to
guash was made on the ground the California caakeld personal jurisdiction over Mr.
Rosenblum, an Israeli resident, and Perpetual wikiehSeychelles corporation. Plaintiff is
not a party to the arbitration clauses at issubenproceeding filed by the Fesbinders seeking
the appointment of a third arbitrator.

On October 7, 2002, plaintiffs filed their interatéer complaint. The interpleader complaint
alleged that plaintiffs hold and are required tstrithute the sum of $65,824 to the
"appropriate member of the limited liability comyahHowever, the Fesbinders and
Rosenblums had made conflicting demands for thdsuvith accompanying threats of
lawsuits for failure to distribute the funds or ftoe distribution to the inappropriate party.
Plaintiffs alleged they were indifferent with resp& which defendants are entitled to the
funds. After filing the complaint, plaintiffs depted $65,824 with the court clerk.

On October 28, 2002, the Fesbinders filed, in tlesgnt interpleader action, a motion to
compel arbitration and for a stay. The Fesbindeugst to stay the present interpleader
lawsuit until after the arbitration had been contgde On November 4, 2002, the trial court
ordered the arbitration petition proceeding andiherpleader action consolidated. On
November 5, 2002, plaintiffs filed a motion for disrge and attorneys fees. Plaintiffs also
filed a limited opposition to the motion to compebitration and stay the pending
interpleader action. Plaintiffs indicated that tlug}y opposed a stay of its hearing on and
resolution of the discharge motion. This was s¢ plentiffs, consistent with the interpleader
statutes, could be released from liability to dd&mt. On November 18, 2002, Mr.
Rosenblum and Perpetual filed a motion to quashcgeof the summons and interpleader
complaint 717 for defective service and lack ofspeal jurisdiction.

After the parties filed a number of responsive giegs, the trial court raised several issues in
minute orders dated January 15 and 16, 2003, faxhwhrequested additional briefing. The
issues concerned whether: a California court hasdiction to appoint a foreign national to a
religious court to privately arbitrate accordingédigious law outside the United States;
section 1286 allows the trial court to enforce e from a foreign country; and
confirmation of an award by a religious court adwog to religious law would violate the
fundamental notion of separation of church andesteite parties briefed these issues. In their
papers, the Fesbinders withdrew its petition fooeter appointing a third arbitrator.

On February 14, 2003, the trial court denied pifightmotion for discharge and attorneys
fees. The trial court also denied the Fesbindeosiam to compel arbitration and for a stay.



The trial court then dismissed the interpleadergamt and the petition to compel
appointment of an arbitrator. On February 28, 2@l&ntiffs filed a reconsideration motion.
However, plaintiffs subsequently withdrew the resideration motion as moot. This was
because the trial court entered dismissal ordets lsth the consolidated interpleader
complaint and the petition for appointment of adtarbitrator actions on March 4, 2003,
which was prior to the hearing on the reconsideratnotion.

On March 19, 2003, plaintiffs filed a new trial nost. On March 28, 2003, Mr. Rosenblum
and Perpetual filed a motion to fix the amountttdrmey fees awardable as costs as the
prevailing party of a contract in the interpleadetion and arbitrator appointment
proceeding. On April 2, 2002, plaintiffs requespedicial notice of the fact that the request
for attorney fees was a general appearance. Tdietirt denied the new trial motion on
April 22, 2002. Also, the trial court denied théoamney fee motion of Mr. Rosenblum and
Perpetual. Plaintiffs filed a notice of appeallod dismissal order on May 1, 2003.

l1l. DISCUSSION
A. Subject Matter Jurisdiction
1. The interpleader law

Plaintiffs contend the order dismissing its integaler action must be reversed because the
trial court erroneously concluded that it lacketjeat matter jurisdiction. Subject matter
jurisdiction is conferred by constitutional or statry law. (In re Marriage of Jensen (2003)
114 Cal.App.4th 587, 593, 7 Cal.Rptr.3d 701; MarlovCampbell (1992) 7 Cal.App.4th

921, 928, 9 Cal.Rptr.2d 516.) The California Supredourt has defined subject matter
jurisdiction thusly: "Subject matter jurisdiction . is the power of the court over a cause of
action or to act in a particular way." (GreenewWorkers' Comp. Appeals Bd. (1993) 6
Cal.4th 1028, 1035, 25 Cal.Rptr.2d 539, 863 P.24 T&afficschoolonline, Inc. v. Superior
Court (2001) 89 Cal.App.4th 222, 231, 107 Cal.Rpt#12; People v. Jackson (1983) 198
Cal.Rptr. 135, 150 Cal.App.3d Supp. 1, 6-7, ovexddn another point in People v. Posey
(2004) 32 Cal.4th 193, 205, fn. 5, 8 Cal.Rptr.3d,5® P.3d 755.) By contrast, the lack of
subject matter jurisdiction means the entire abs@fi@ower to hear or determine a case; i.e.,
an absence of authority over the subject mattdyelldira v. District Court of Appeal (1941)
17 Cal.2d 280, 288, 109 P.2d 942; accord Greeneforkers' Comp. Appeals Bd., supra, 6
Cal.4th at p. 1035, 25 Cal.Rptr.2d 539, 863 P.2tl)A8here the evidence is not in dispute, a
determination of subject matter jurisdiction isegdl question subject 718 to de novo review.
(Warburton/Buttner v. Superior Court (2002) 103.8pp.4th 1170, 1180, 127 Cal.Rptr.2d
706; Robbins v. Foothill Nissan (1994) 22 Cal.App.4769, 1774, 28 Cal.Rptr.2d 190.)

There is subject matter jurisdiction over plairgtifhterpleader action. Section 386,
subdivision (b) provides, "Any person, firm, corgbon, association or other entity against
whom double or multiple claims are made, or maynaele, by two or more persons which
are such that they may give rise to double or mleltiability, may bring an action against
the claimants to compel them to interplead angdte their several claims. . . ." Section 386,
subdivision (b) expressly grants any partnershipaoporation, such as plaintiffs, who
admittedly owe a debt, the right to bring into dall persons who have or might make
conflicting claims on the obligation and to comied defendants to litigate their claims
among themselves. (City of Morgan Hill v. Brown @89 71 Cal.App.4th 1114, 1122, 84
Cal.Rptr.2d 361; Williams v. Gilmore (1942) 51 Qgip.2d 684, 688, 125 P.2d 539.) An



interpleader action is an equitable proceedingiqtyMutual Life Ins. Co. v. Broderick
(1925) 196 Cal. 497, 502, 238 P. 1034; William&iimore, supra, 51 Cal.App.2d at p. 688,
125 P.2d 539.) In an interpleader action, the coitrally determines the right of the plaintiff
to interplead the funds; if that right is sustainaa interlocutory decree is entered which
requires the defendants to interplead and lititfae claims to the funds. Upon an admission
of liability and deposit of monies with the coutte plaintiff then may be discharged from
liability and dismissed from the interpleader actiHancock Oil Co. v. Hopkins (1944) 24
Cal.2d 497, 508, 150 P.2d 463; City of Morgan MilBrown, supra, 71 Cal.App.4th at p.
1122, 84 Cal.Rptr.2d 361; Van Orden v. Andersom).gt1932) 122 Cal.App. 132, 140-141,
9 P.2d 572.) The effect of such an order is togresthe fund, discharge the stakeholder
from further liability, and to keep the fund in tbeurt's custody until the rights of the
potential claimants of the monies can be adjuditgteity of Morgan Hill v. Brown, supra,

71 Cal.App.4th at pp. 1122, 1127-1128, 84 Cal.RdtB61; Weingetz v. Cheverton (1951)
102 Cal.App.2d 67, 80, 226 P.2d 742.) Thus, therpi¢ader proceeding is traditionally
viewed as two lawsuits in one. The first disputbaswveen the stakeholder and the claimants
to determine the right to interplead the funds. $&eond dispute to be resolved is who is to
receive the interpleaded funds. (San Franciscon§avwnion v. Long (1898) 123 Cal. 107,
109, 55 P. 708; State Farm Fire & Casualty CoietaR (2001) 90 Cal.App.4th 600, 612,
109 Cal.Rptr.2d 256; Lincoln Nat. Life Ins. Co.Mitchell (1974) 41 Cal.App.3d 16, 19, 115
Cal.Rptr. 723.)

In this case, the interpleader complaint alleged piintiffs, a limited partnership and the
corporation, had multiple claims made against tikenterning funds that might give rise to
double liability and they were disinterested staitéérs. Plaintiffs then tendered the funds to
the court. The trial court therefore had the powmder section 386 to adjudicate the issues
raised by the interpleader action including: tHegdd existence of conflicting claims
regarding the interpleaded funds; plaintiffs’ adldgposition as a disinterested mere
stakeholder; and ultimately the disposition of ititerpleaded funds after deducting plaintiffs’
attorney fees. (City of Morgan Hill v. Brown, supid Cal.App.4th at p. 1122, 84
Cal.Rptr.2d 361; Williams v. Gilmore, supra, 51 @alp.2d at p. 688, 125 P.2d 539.)

2. The trial court's ruling

Notwithstanding this express delegation of poweadn the trial court 719 nevertheless
concluded on two grounds that it lacked subjectengirisdiction to allow plaintiffs to
interplead the funds. The first ground relied upgrthe trial court was the theory that
defendants' arbitration agreement usurped its atigtio determine the ownership and
disbursement issues. Second, the trial court cdedlit would ultimately lack power to
confirm an arbitration award that was rendered pwrel of three rabbis in Israel. We
respectfully disagree with both conclusions. Tl trourt erroneously concluded that it
lacked subject matter jurisdiction because thertifats had chosen to privately arbitrate
their ownership dispute. Implicit in this conclusiare two assumptions. The first assumption
is that submission to arbitration divests a co@ijinsdiction. The second assumption is that
a prior action in another country grants a foregthority exclusive jurisdiction to resolve
the issues but also divests California courts ohquowers. We address each of these
assumptions separately.

3. The effect of the arbitration agreement



Before analyzing the effect of the arbitration geyit warrants emphasis plaintiffs never
agreed to arbitrate any dispute with defendantackleplaintiffs are not bound by the
arbitration agreement between defendants. (EEQ&a¥tle House, Inc. (2002) 534 U.S.
279, 289, 293, 122 S.Ct. 754, 151 L.Ed.2d 755;tarsIims, Inc. v. Gilford Securities, Inc.
(1996) 43 Cal.App.4th 495, 500-503, 51 Cal.RptB3dFields, Cal. Alternative Dispute
Resolution Practice (1999) § 32.63(4)(b) p. 32-8hg submission of a dispute to private
arbitration does not oust the superior court akgliction. (Brock v. Kaiser Foundation
Hospitals (1992) 10 Cal.App.4th 1790, 1795, 13 Kjatr.2d 678; Preston v. Kaiser
Foundation Hospitals (1981) 126 Cal.App.3d 402,408 Cal.Rptr. 882; Spence v.
Omnibus Industries (1975) 44 Cal.App.3d 970, 928, Cal.Rptr. 171; compare Holmes v.
Richet (1880) 56 Cal. 307, 314 [holding that areagrnent to arbitrate does not oust the court
of jurisdiction but the arbitration clause will baforced if it is determined to be condition
precedent to an action to recover]; Palmer v. EB30) 104 Cal.App. 562, 571, 286 P. 498
[same]; Minton v. Mitchell (1928) 89 Cal.App. 36368, 265 P. 271 [same].) In Brock v.
Kaiser Foundation Hospitals, supra, 10 Cal.Appatthage 1795, 13 Cal.Rptr.2d 678, the
Court of Appeal explained in depth the effect girizate contractual agreement on the
court's jurisdiction: "[C]ontractual arbitrationiis no sense a “trial of a cause before a judicial
tribunal,’ nor is it a usurpation or ouster of jirdicial power vested in the trial court of this
state by our Constitution. (Snyder v. Superior €L®37) 24 Cal.App.2d 263, 267, [74 P.2d
782].) As a result, there is nothing to prevent ohthe parties to a contractual arbitration
provision from resorting initially to an actionlaw. (Spence v. Omnibus Industries [, supra,]
44 Cal.App.3d [at p.] 975, [119 Cal.Rptr. 171]; Res Blanchard (1967) 251 Cal.App.2d
739, 742-743, [59 Cal.Rptr. 783].) The other paiftgdetermined to pursue arbitration, must
then take action to compel arbitration. (Spencpraw4 Cal.App.3d at p. 975, [119
Cal.Rptr. 171].) "A right to compel arbitrationnst . . . self-executing. If a party wishes to
compel arbitration, he must take active and decgleps to secure that right, and is required
to go to the court where the [other party]'s acfetriaw] lies.' (Gunderson v. Superior Court
(1975) 46 Cal.App.3d 138, 143, [120 Cal.Rptr. 36jonsequently, the party seeking to
enforce the contractual arbitration 720 clause rfilesthe section 1281.2 petition in the
action at law (or raise it as an affirmative deteirsthe answer) or else the right to
contractual arbitration is waived. (Id. at p. 120 Cal.Rptr. 35]; Kustom Kraft Homes [v.
Leivenstein (1971)] 14 Cal.App.3d [805,] 811, [9@lRptr. 650]; see also § 1281.5.) The
party seeking resolution via contractual arbitratioust also file a motion in the action at law
to stay it (88 1281.4, 1292.8); it will not be stdyautomatically. (Ross, supra, 251
Cal.App.2d at p. 742, [59 Cal.Rptr. 783].) Thiseatien of a contractual arbitration
agreement constitutes a plea in abatement' cddhien at law. (Gunderson, supra, 46
Cal.App.3d at p. 144, [120 Cal.Rptr. 35]; KustomakKiHomes, supra, 14 Cal.App.3d at p.
811, [92 Cal.Rptr. 650].)[1]] Once a court grants pietition to compel arbitration and stays
the action at law, the action at law sits in théigfvt zone of abatement with the trial court
retaining merely a vestigial jurisdiction over neatt submitted to arbitration. This vestigial
jurisdiction over the action at law consists solelynaking the determination, upon
conclusion of the arbitration proceedings, of wketinere was an award on the merits (in
which case the action at law should be dismisseduse of the res judicata effects of the
arbitration award [Division of Labor Standards Enfament v. Williams (1981) 121
Cal.App.3d 302, 309, [175 Cal.Rptr. 347]; Rest.@dgiments, § 84]) or not (at which point
the action at law may resume to determine the sighthe parties). (Cf. Lord v. Garland
(1946) 27 Cal.2d 840, 851, [168 P.2d 5]; ShuffdBeard of Trustees (1977) 67 Cal.App.3d
208, 217, [136 Cal.Rptr. 527] [discussing effecimbé&rlocutory judgment pursuant to § 597
abating second action at law pending resolutiofirsif action of law].) The court also retains
a separate, limited jurisdiction over the contratarbitration which was the subject of the



section 1281.2 petition: "After a petition has béku under this title [i.e., 'title 9' (88 1280-
1294.2)], the court in which such petition wasdiketains jurisdiction to determine any
subsequent petition involving the same agreemeatitibrate and the same controversy, and
any such subsequent petition shall be filed instimae proceeding." (8§ 1292.6 [italics
added].)" Each of these considerations is of maitgrgreater collective intellectual force
given that plaintiffs are not signatories to thkitmation clause in the July 5, 1998, purchase
agreement between defendants.

Under the aforementioned standards, the trial doacitsubject matter jurisdiction over the
interpleader action. In sum, an arbitration pranisiloes not oust the court of jurisdiction to
hear the matter but merely means if one party add®tsarbitrate, a petition may be filed to:
stay the proceedings; order arbitration; and theeriion the award. (Brock v. Kaiser
Foundation Hospitals, supra, 10 Cal.App.4th at/i®5:1796, 13 Cal.Rptr.2d 678; Spence v.
Omnibus Industries, supra, 44 Cal.App.3rd at p, 919 Cal.Rptr. 171.) Moreover, even
when a stay has been issued, the court retaingtnurisdiction over the dispute. (See
Titan/Value Equities Group, Inc. v. Superior Cali294) 29 Cal.App.4th 482, 487, 35
Cal.Rptr.2d 4 [after stay is issued, court retduestigial” jurisdiction to appoint arbitrators if
the method selected by the parties fails (§ 12&in@)a provisional remedy (8 1281.8, subd.
(b)) and confirm, correct, or vacate award (8 128ock v. Kaiser Foundation Hospitals,
supra, 10 Cal.App.4th at p. 1796, 13 Cal.Rptr.28l [8durt retains power to confirm award
and to entertain subsequent petitions by the [gdrfreston v. Kaiser Foundation Hospitals,
supra, 126 Cal.App.3d at pp. 407-408, 178 Cal.R3&2. [court which has ordered 721
arbitration retaining jurisdiction to entertain etipion for judicial assistance in moving
arbitration forward or to dismiss for lack of diéigce].) Therefore, because the matter had
been submitted to private arbitration by defendamis not plaintiffs, the trial court did not
lose subject matter jurisdiction. (§ 1281.4; Fetlera Co. v. Superior Court (1998) 60
Cal.App.4th 1370, 1374, 71 Cal.Rptr.2d 164, BrocKa&iser Foundation Hospitals, supra,
10 Cal.App.4th at p. 1796, 13 Cal.Rptr.2d 678.)

4. The effect of the use of Israeli arbitrators

The trial court also erroneously concluded thatading private arbitration in Israel deprived
California courts of subject matter jurisdictiordarested the Israeli courts with exclusive
authority to determine the matters at issue. Bedligeussing the merits of the trial court's
holding, we briefly summarize the nature of theddirarbitration proceedings. As noted
previously, defendants submitted their dispute beth din in Israel. A "beth din," sometimes
transliterated from the Hebrew to "bet din" or '%din," is a Rabbinic Court, an authoritative
forum of Jewish law. (Blitz v. Beth Isaac Adas Er@ongregation (1997) 115 Md.App. 460,
694 A.2d 107, 111, fn. 2; Ainsworth v. Schoen (Kf@.1992) 606 So.2d 1275, 1276; fn. 1,
Ware, Arbitration and Assimilation (1999) 77 Wakh.L.Q. 1053, 1058; Zornberg, Beyond
The Constitution: Is The New York Get Legislationds Law? (1995) 15 Pace L.Rev. 703,
708, fn. 31.) Din is Hebrew for a formal court peeding. (Shippee, "Blessed Are The
Peacemakers": Faith-Based Approaches To DisputeliRies (2002) 9 J. of Intern. and
Comp. Law 237, 252-253.) Literally, commentatomi¢ate, beth din means "house of
judgment” or "house of law." (Sinai Memorial ChapeDudler (1991) 231 Cal.App.3d 190,
194, 282 Cal.Rptr. 263; Zornberg, Beyond The Cturtgdin: Is The New York Get
Legislation Good Law?, supra, 15 Pace L.Rev. &8, fn. 31; Murakami, Symposium: the
Evolution and Impact of Jewish Law (1995) 1 U.Cvi3al. of Intern. L. & Pol. 107, 110, fn.
16; Nadel, New York's Get Laws: A Constitutionaladysis (1993) 27 Colum. J.L. & Soc.
Probs. 55, 59, fn. 31; 43 Encyclopaedia Judaic@aX)Lp. 719.) The actual beth din



proceeding is usually conducted before three raflbisl.; Hardin, Religious Postmarital
Dispute Resolution: Jewish Marriage Contracts Andl Courts (1988) 4 Ohio St. J. on
Disp. Reso. 97, 101.) Some secular commentataes t@f beth din proceeding addressing
business disputes as one before an arbitratiorl.f#heat p. 100.) Agreements to resolve
disputes before a beth din have been enforcedsrctluntry's courts. (Blitz v. Beth Isaac
Adas Israel Congregation (1998) 352 Md. 31, 720dA&22, 913, fn. 1; Avitzur v. Avitzur
(1983) 58 N.Y.2d 108, 459 N.Y.S.2d 572, 446 N.EL3@, 138-139.) Further, the results of
beth din proceedings have been enforced in thiatcpas though they were arbitration
awards. (Erber v. Goldstein (2003) 195 Misc.2d 778 N.Y.S.2d 626, 627; Ghertner v.
Solaimani (2002) 254 Ga.App. 821, 563 S.E.2d 888; 8ovacs v. Kovacs (1993) 98
Md.App. 289, 633 A.2d 425, 432; EImora Hebrew Cente. v. Fishman (1990) 239
N.J.Super. 229, 570 A.2d 1297, 1300-1301; Kinggjari@enter of Israel v. Turk (1983) 98
A.D.2d 664, 469 N.Y.S.2d 732, 733.) In the presase, the uncontroverted evidence
indicates the parties expect the three rabbisttwrrevhat will amount to an arbitration
award. Further, the evidence, none of which isutisgh, indicates such an award would be
enforceable in Israeli courts. (Accord, Azrieli,droving Arbitration Under the U.S. — Israel
Free Trade Agreements: 722 A Framework for A Mieldést Free Trade Zone (1993) 67 St.
John's L.R. 187, 202-203.)

As to the pendency of a dispute in the courts ottzr nation, the controlling rule of law is
as follows: "The pendency of the action in [a fgrecountry] is not a bar to the institution of
another action between the same parties and faame cause of action in the courts of
California, nor was it the duty of the Superior @do stay the action pending the
determination of the earlier suit in [the foreigruatry], even though the entire controversy
might be there disposed of. As a matter of conailtyough not a matter of right, the court
had power to continue the case if the circumstan@esanted such an action. [Citation.] [] .
.. The reason why the pendency of an actionercthurts of one sovereignty will not abate
an action in the courts of another sovereigntyisfold: First, because a foreign judgment
depending on foreign law may be unjust, and cooldoe enforced beyond the jurisdiction of
the foreign court without a new suit on it as oplyma facie evidence; and second, and
chiefly, because the remedy in the country wheeddht suit is brought may be more
adaptable and safe, and means for effectuatindgajant may be found in the latter and not
in the former country.™ (Pesquera del Pacific®uperior Court (1949) 89 Cal.App.2d 738,
740, 201 P.2d 553; accord Dayan v. McDonald's Gaitpmn (1ll.App.1978) 64 IIl.App.3d
984, 21 lll.Dec. 761, 382 N.E.2d 55, 58; Rest.2afCof Laws, 88 10, 86, pp. 38, 259
[pendency of lawsuit in foreign nation not a baetdertaining an action in a state].) Thus,
California is not required to dismiss an action eiebecause " initiatory steps™ are taken in
a foreign country. (Pesquera del Pacifico v. SapeCourt, supra, 89 Cal.App.2d. at p. 741,
201 P.2d 553.) Rather, a California judge has dismn to stay the trial in this state's court
pending the outcome of a foreign action. (lbid.)ikinthose cases which discuss judicial
proceedings pending overseas, in this case, nelilsurt has yet to even assume
jurisdiction over the present dispute; therebytfertattenuating the force of the absence of
subject matter jurisdiction theory underlying thaltcourt's dismissal order. Stated
differently, a California court has subject majtersdiction even though there are arbitral
proceedings pending in Israel. There is no pertiaathority to support the action taken —
dismissal of the present interpleader action bexausarbitration, to which plaintiffs are not
a party, is pending in Israel.

5. The religious nature of the arbitration



Relying upon section 1286, the trial court was alsincerned that it would ultimately lack
power to confirm an arbitration award that was e¥ed by a religious arbitral tribunal in
Israel. Section 1286 states, "If a petition or cesge under this chapter is duly served and
filed, the court shall confirm the award as madeethier rendered in this state or another
state, unless in accordance with this chapterrects the award and confirms it as corrected,
vacates the award or dismisses the proceedingiiatirespect, the trial judge reasoned that
language in section 1286 which provides that thetanust "confirm the award as made,
whether rendered in this state or another statelhsiéhat a California court would ultimately
lack power to confirm an arbitration award that wexsdered in Israel. We disagree that the
language in section 1286 divested the court o$gliction because of the pending arbitration
before the three-person religious panel in Israel.

723 First, section 1286 does not, by its exprassdelimit the court's power in any manner
to confirm an arbitration award from a foreign cttyneven by a religious tribunal. Rather,
as plaintiffs argue, the "rendered in this statarather state" language in section 1286 was
added by the Legislature in 1978. (Stats.1978260, p. 545, § 3.) The Legislative Counsel's
Digest comment explains that the "rendered ingtage or another state" language was
enacted because: "Existing law does not providéh®enforcement of an out-of-state
arbitration award, unless that award has been egtiteca judgment. [{]] This bill would
require the enforcement of arbitration awards nmadeof state as specified.” (Summary
Digest of Statutes and Resolutions (1978) pp. 63-B4us, the language was designed to
alleviate the requirement that another state'sratlwn award be reduced to judgment in
order to be enforceable in California. (See Sta&l]ch. 461, § 2, p. 1540; 88§ 1285, 1285.4,
1287.4, 1710.10, subd. (c), 1710.25.) Section Ik&& not bar a California trial judge from
confirming a foreign arbitrator panel's award.

Second, any Israeli arbitration award would be exd@able in the United States under the
terms of title 9 United States Code section 207ctviciompels adherence to the Convention
on the Recognition and Enforcement of Foreign Aabiwards of June 10, 1958, which is
commonly referred to as the New York Convention(fZjtochrome, Inc. v. Copal Co., Ltd.
(2d Cir.1975) 517 F.2d 512, 516; Parsons & Whittesr@verseas Co., Inc. v. Societe
Generale De L'Industrie Du Papier (RAKTA) (2d Ca74) 508 F.2d 969, 974.) Title 9
United States Code section 207 is part of the amgakdgislation adopted to enforce the
Convention on the Recognition and Enforcement oéigm Arbitral Awards of June 10,
1958. (Employers Ins. of Wausau v. Certain Unddengiat Lloyds (W.D.Wis.1992) 787
F.Supp. 165, 167; 9 U.S.C. § 201.[3]) The presapmude falls within the provisions of title 9
United States Code section 202.[4] (Industrial Rigurers v. M.A.N. Gutehoffnungshutte
GmbH (11th Cir.1998) 141 F.3d 1434, 1440-1441; Bsey v. Joseph Muller Corp. (2d
Cir.1983) 710 F.2d 928, 933.) There is a strongifaldoublic policy favoring the
enforcement of arbitration agreements in the irstonal commerce context. (Mitsubishi
Motors Corp. v. Soler Chrysler-Plymouth, Inc. (19824 473 U.S. 614, 629-31, 105 S.Ct.
3346, 87 L.Ed.2d 444; David L. Threlkeld & Co., Inc Metallgesellschaft Ltd. (London)
(2d Cir.1991) 923 F.2d 245, 248.) The parties eoJhly 5, 1998, purchase agreement
expressly provided that the arbitrators' awardhisreeable in "any" court of competent
jurisdiction — which Los Angeles Superior Courtlisno removal petition is filed, the
superior court has the duty to enforce the arlutsaward pursuant to the Convention on the
Recognition and Enforcement of Foreign Arbitral Adsof June 10, 1958; specifically title
9 United States Code section 207. (9 U.S.C. § 20BN Atlantic Group Inc. v. Republic
Ins. Co. (S.D.N.Y.1995) 878 F.Supp. 630, 637-648ifnely removal petition requires
remand of case subject to the Convention on thedteton and Enforcement of Foreign



Arbitral Awards of June 10, 1958 to New York stateirt]; Rest.3d The Foreign Relations
Law of the United States, 8§ 487, p. 629) If a reai@etition is timely filed, then a federal
district court would enter an order confirming avaad.

Third, there is no indication that an award, whetie@dered by a secular or religious tribunal
in Israel, could not have been reduced to a judgmeiorceable in California. As a general
matter, an arbitration award is the equivalent bhal judgment which renders all factual and
legal matters in the award res judicata. (Thibodedatrum (1992) 4 Cal.App.4th 749, 758-
759, 6 Cal.Rptr.2d 27; Lehto v. Underground CorGtr. (1977) 69 Cal.App.3d 933, 939,
138 Cal.Rptr. 419; Trollope v. Jeffries (1976) 58.8pp.3d 816, 822-823, 128 Cal.Rptr.
115; Walter v. National Indem. Co. (1970) 3 Cal.A1p630, 634, 83 Cal.Rptr. 803.) If
reduced to a money judgment, the arbitrators' awanad be potentially enforceable
pursuant to the Uniform Foreign Money-Judgment Radmn Act. (8 1713 et seq.; Korea
Water Resources Corp. v. Lee (2004) 115 Cal.ApB8th 397-398, 8 Cal.Rptr.3d 853;
compare In re Stephanie M. (1994) 7 Cal.4th 298, 2T Cal.Rptr.2d 595, 867 P.2d 706
[Mexican guardianship decree may be enforced utidedoctrine of comity].)

Finally, the fact three rabbis are the arbitratord the decision will no doubt be based on
principals of Jewish law does not bar its enfordéglin California secular courts. As note
previously, American courts routinely enforce monegjgments and other orders by beth din
panels. (Ghertner v. Solaimani, supra, 563 S.E.pd &830; Kovacs v. Kovacs, supra, 633
A.2d at p. 432.) At present, it is speculative $suane that the beth din panel will return an
award that will be unenforceable for some reasdbalifornia secular courts.

B. Personal Jurisdiction

Mr. Rosenblum and Perpetual moved to dismiss tlegpleader complaint on two grounds.
First, they argued there is no constitutional bamigurisdiction over 725 Mr. Rosenblum, a
citizen and resident of Israel, and Perpetual hatonal Trading Limited, a Seychelles
corporation. Second, they contended service o$timemons and complaint of the
interpleader action violated Article 10 of the HadgDionvention because Israel does not
permit private service of documents. Although taetips briefed the personal jurisdiction
issue, the trial court declined to decide it. Ragttiee trial court dismissed the interpleader
action as previously noted on other grounds.

Section 410.10 provided "A court of this state reagrcise jurisdiction on any basis not
inconsistent with the Constitution of this stateobthe United States." The Due Process
Clause of the Fourteenth Amendment of the UnitadeStConstitution limits a state court's
power to render a personal judgment against a sm@et defendant. (World-Wide
Volkswagen Corp. v. Woodson (1980) 444 U.S. 284, 290 S.Ct. 559, 62 L.Ed.2d 490;
Kulko v. California Superior Court (1978) 436 U&l, 91, 98 S.Ct. 1690, 56 L.Ed.2d 132.)
Under the Fourteenth Amendment Due Process Clthesdefendant must be given adequate
notice and be subject to the personal jurisdictibtine court. (Peralta v. Heights Medical
Center, Inc. (1988) 485 U.S. 80, 85, 108 S.Ct. 894,.Ed.2d 75; World-Wide Volkswagen
Corp. v. Woodson, supra, 444 U.S. at p. 291, 10@. $59.) The California Supreme Court
has explained, "A state court's assertion of paigonisdiction over a nonresident defendant
who has not been served with process within thte stamports with the requirements of the
due process clause of the federal Constitutiomefdefendant has such minimum contacts
with the state that the assertion of jurisdictia®sl not violate “traditional notions of fair
play and substantial justice.” (International SRme v. Washington (1945) 326 U.S. 310,



316, [66 S.Ct. 154, 90 L.Ed. 95].)" (Vons Companlaes. v. Seabest Foods, Inc. (1996) 14
Cal.4th 434, 444, 58 Cal.Rptr.2d 899, 926 P.2d J)(8&rsonal jurisdiction over a
nonresident may be either general or specific.ifdpteros Nacionales de Colombia v. Hall
(1984) 466 U.S. 408, 414-415, 104 S.Ct. 1868, &ull2d 404; Vons Companies, Inc. v.
Seabest Foods, Inc., supra, 14 Cal.4th at p. 81828 Rptr.2d 899, 926 P.2d 1085.)

In this case, the parties presented conflicting@vce on the issues of general and specific
jurisdiction. As noted above, however, the triaitalid not resolve the personal jurisdiction
issue. Therefore, given our other rulings, typicale would remand the cause to allow the
trial court to rule on the personal jurisdictiosuss. But as we will explain, by filing their
attorney fee request, Mr. Rosenblum and Perpetnad made a general appearance thereby
waiving their jurisdictional claims. Any challengts lack of personal jurisdiction and for
defective service were obviated when on March P832Mr. Rosenblum and Perpetual
requested, in further motions, attorney fees irstiva of $16,257.50 as the prevailing parties
under the operating agreement of Dial 800, Inc.iartde amount of $22,717 pursuant to the
July 5, 1998, purchase agreement with the Feslandiee written motions were made
pursuant to Civil Code section 1717. Plaintiffseasghat Mr. Rosenblum and Perpetual made
a general appearance by requesting attorney fabge asevailing parties as provided in Civil
Code section 1717. The issue of whether a reqaesbhtractual attorney fees is equivalent
to a general appearance has not been directlyetebiglany California court.

Section 410.50, subdivision (a) provides in paktgéneral appearance by a party is
equivalent to personal service 726 of summons coh party." (Hamilton v. Asbestos Corp.
(2000) 22 Cal.4th 1127, 1147, 95 Cal.Rptr.2d 7@B, B.2d 403; Fireman's Fund Ins. Co. v.
Sparks Construction, Inc. (2004) 114 Cal.App.4tB5,11145, 8 Cal.Rptr.3d 446;) Thus, the
Courts of Appeal have explained: " A general appeeg operates as a consent to jurisdiction
of the person, dispensing with the requirementeofise of process, and curing defects in
service.' (2 Witkin, Cal. Procedure (4th ed. 199@)sdiction, § 190, p. 756.)" (Fireman's
Fund Ins. Co. v. Sparks Construction, Inc., supid, Cal.App.4th at p. 1145, 8 Cal.Rptr.3d
446; see also Security Loan and Trust Company oftfeon California v. Boston and South
Riverside Fruit Company (1899) 126 Cal. 418, 482¢l Marriage of Torres (1998) 62
Cal.App.4th 1367, 1381, 73 Cal.Rptr.2d 344; 2 Witktal. Procedure (4th ed. 1996)
Jurisdiction, 8§ 199, pp. 764-765.) Section 1014estd'A defendant appears in an action
when the defendant answers, demurs, files a notio®tion to strike, files a notice of
motion to transfer pursuant to Section 396b,gives the plaintiff written notice of
appearance, or when an attorney gives notice dappce for the defendant.” The statutory
list contained in section 1014 of what constitidesappearance is not exclusive. A general
appearance occurs when the defendant takes ghg action or in some manner recognizes
the authority of the court to proceed. (HamiltorAgbestos Corp., Ltd., supra, 22 Cal.4th at
p. 1147, 95 Cal.Rptr.2d 701, 998 P.2d 403; Saneh8mnperior Court (1988) 203 Cal.App.3d
1391, 1397, 250 Cal.Rptr. 787.) If the defendamifioes its participation in the action to
objecting to lack of jurisdiction over the perstimere is no general appearance. (People v.
Ciancio (2003) 109 Cal.App.4th 175, 192, 134 CakRRd 531; In re Marriage of Torres,
supra, 62 Cal.App.4th at p. 1381, 73 Cal.Rptr.24l Bl owever, a party who seeks relief on
any basis other than a motion to quash for lagkeo$onal jurisdiction will be deemed to
have made a general appearance and waived altiobgto defects in service, process, or
personal jurisdiction. (Greener v. Workers' Compp#als Bd., supra, 6 Cal.4th at p. 1037,
25 Cal.Rptr.2d 539, 863 P.2d 784; California DeAsdn. v. American Dental Assn. (1979)
23 Cal.3d 346, 352, 152 Cal.Rptr. 546, 590 P.2d #8akos Shipping & Trading, S.A. v.
Juniper Garden Town Homes, Ltd. (1993) 12 Cal.Atp74l, 89, 15 Cal.Rptr.2d 585;



Terzich v. Medak (1978) 78 Cal.App.3d 636, 639, C4&.Rptr. 323.) The Courts of Appeal
have described the scope of actions in the litigairocess which constitute a general
appearance as follows: "A general appearance oadwere a party, either directly or through
counsel, participates in an action in some mantechwecognizes the authority of the court
to proceed. It does not require any formal or tezdiract. (Sanchez v. Superior
Court[,supra,] 203 Cal.App.3d [at p.] 1397, [250.Ratr. 787]; Creed v. Schultz (1983) 148
Cal.App.3d 733, 740, [196 Cal.Rptr. 252]; see &sde Civ. Proc., 8 1014.) 'If the
defendant "raises any other question, or asksifprelief which can only be granted upon
the hypothesis that the court has jurisdictionisfderson, his appearance is general. . . ."
[Citation.]' (California Overseas Bank v. French émcan Banking Corp. (1984) 154
Cal.App.3d 179, 184, [201 Cal.Rptr. 400].)" (ManswuSuperior Court (1995) 38
Cal.App.4th 1750, 1756-1757, 46 Cal.Rptr.2d 1%lids added.) Thus, if a defendant seeks
any affirmative relief on the merits, the applicatimay be deemed a general appearance. (In
re Marriage of Torres, supra, 62 Cal.App.4th @381, 73 Cal.Rptr.2d 344; Tsakos Shipping
& Trading, S.A. v. Juniper Garden Town 727 Homasd, Lsupra, 12 Cal.App.4th at p. 89, 15
Cal.Rptr.2d 585.)

In that respect, California courts have found ffaaties have generally appeared under
varying circumstances in which the defendants soafjinmative relief. (Greene v.
Committee of Bar Examiners (1971) 4 Cal.3d 189, 230Cal.Rptr. 24, 480 P.2d 976 [party
appears by filing deposition and asking to be atduaiito practice law]; Lacey v. Bertone
(1949) 33 Cal.2d 649, 651-652, 203 P.2d 755 [mdiomissolution or modification of
injunction]; In re Marriage of Torres, supra, 62.8ap.4th at p. 1381, 73 Cal.Rptr.2d 344
[wife seeking financial assistance by way of suppoder generally appeared]; Mansour v.
Superior Court, supra, 38 Cal.App.4th at pp. 178671 46 Cal.Rptr.2d 191 [general
appearance found where attorney issued deposiilgrognas in order to depose two doctors
on issues unrelated to jurisdiction]; Alioto Fisb.Q@.td. v. Alioto (1994) 27 Cal.App.4th
1669, 1688-1689, 34 Cal.Rptr.2d 244 [filing oppiosis on the merits to fee and receiver
orders as well as a sanctions motion constitutedgde appearance]; Tsakos Shipping &
Trading, S.A. v. Juniper Garden Town Homes, Ltdpra, 12 Cal.App.4th at p. 89, 15
Cal.Rptr.2d 585 [attorney filed answer and took paproceedings]; In re Matthew B.
(1991) 232 Cal.App.3d 1239, 1270-1271, 284 Cal.Ri@rfaddressing the merits of paternity
issue as well as execution of stipulation for ewfrjudgment and to modify child or family
support constituted a general appearance]; 368=&88y St., L.P. v. Superior Court (1990)
219 Cal.App.3d 1186, 1194 fn. 2, 268 Cal.Rptr. g&&king and obtaining order continuing
a hearing is a general appearance]; Rhyne v. Muadi€Gourt (1980) 113 Cal.App.3d 807,
815-816, 170 Cal.Rptr. 312 [filing a demurrer and@tion to continue]; Kriebel v. City
Council of the City of San Diego (1980) 112 Cal.A3ph 693, 699-700, 169 Cal.Rptr. 342
[either filing a written stipulation extending tinoe an answer constituted a general
appearance]; RCA Corp. v. Superior Court (1975C4VApp.3d 1007, 1009, 121 Cal.Rptr.
441 [a written stipulation extending time "withirhigh to appear"]; Chitwood v. County of
Los Angeles (1971) 14 Cal.App.3d 522, 527-528, @RRptr. 441 [defendant generally
appeared when it filed, in its own name, interrogas which would only be appropriate if it
was appearing as a fictitious defendant]; Knof€ity & County of San Francisco (1969) 1
Cal.App.3d 184, 201, 81 Cal.Rptr. 683 [continuamcdion]; O'Keefe v. Miller (1965) 231
Cal.App.2d 920, 922-926, 42 Cal.Rptr. 343 [filirtgpalation, pleadings, and points and
authorities in support of motion for an order tomtioue pretrial conference and trial
constituted general appearance]; Estate of Elftth@868) 160 Cal.App.2d 10, 12, 324 P.2d
977 [attorney appearance at hearing can resutnergl appearance]; Wilson v. Barry (1951)
102 Cal.App.2d 778, 781, 228 P.2d 331 [executifigafit in support of a motion for



summary judgment made on behalf of himself andraleéendants for whom the attorney
allegedly was unauthorized to act].) A court issthequired to analyze the defendant's papers
to determine if any affirmative relief could be gtad on the merits, which is a general
appearance. This is distinguished from a mere stdaea dismissal based on a statutory
provision, which is not a general appearance. (BeCanstruction Co., Inc. v. Municipal

Court (1975) 49 Cal.App.3d 710, 713-720, 122 Catr.Rg®5 [statutory motion to dismiss on
ground of inconvenient forum]; Brock v. Fouchy (8946 Cal.App.2d 363, 370, 172 P.2d
945.)

The attorney fee motion premised on the theoryR&senblum and Perpetual were the
prevailing parties on a 728 contract was an affiivearequest for relief. The attorney fee
motion was filed after the trial court dismissed thwsuit on grounds entirely unrelated to
personal jurisdictional issues. In so moving, MosBnblum and Perpetual recognized the
authority of the court to make a determination thal were the prevailing parties on a
contract. (Hamilton v. Asbestos Corp., Ltd., su@aCal.4th at p. 1147, 95 Cal.Rptr.2d 701,
998 P.2d 403; Sanchez v. Superior Court, supraC20&pp.3d at p. 1397, 250 Cal.Rptr.
787.) In seeking the attorney fees under the t@frascontract in the interpleader action, Mr.
Rosenblum and Perpetual were not merely assehatghe court lacked jurisdiction. Rather,
they requested the trial court to determine rigimder the July 5, 1998, purchase and trust
agreements contract as well as an operating agreexhBial 800, Inc. which is a request for
affirmative relief. Thus, they are deemed to hageayally appeared and submitted to the
court's jurisdiction. Our views in this regard amnsistent with those of other state courts. (In
re Marriage of Adler (1995) 271 Ill.App.3d 469, 2l@ec. 31, 648 N.E.2d 953, 956
[moving for disbursement of escrow funds and attgriees and costs is request for
affirmative relief and general appearance]; Johnsalohnson (1983) 233 Kan. 198, 662
P.2d 1178, 1182 [personal jurisdiction establisivbdn attorney fee motion filed after
objecting to court's jurisdiction]; Associate Discd Corp. v. Haviland (La.App.1969) 218
So0.2d 59, 61-62 [request for attorney fees is gdrag@pearance because it affirmatively
invokes court's jurisdiction]; compare Heinekenteineken (Fla.App.1996) 683 So.2d 194,
197-198 [attorney fee request did not waive defefigersonal jurisdiction because it was a
defensive action rather that a request for affirveatelief]; Grange Insurance Association v.
State (1988) 110 Wash.2d 752, 757 P.2d 933, 94b4r0) [a request for attorney fees does
not waive an objection to personal jurisdictiondnese the request is a defensive action and
not a request for affirmative relief].) We do nddaess the issue of the effect of a defendant's
motion to enforce an attorney fee clause aftersea adismissed solely on personal
jurisdiction grounds.

C. Conclusion

There is no substantial evidence to support a jugiwhich requires plaintiffs' interpleader
complaint be dismissed or judgment entered in fafalefendants. Defendants are to be
given an opportunity to address the merits of titerpleader complaint. If plaintiffs are
entitled to discharge, such an order is to be edtand they are to be awarded their costs and
attorney fees. If a discharge order is enterad,pbssible that all of the interpleaded funds
have now been expended. At oral argument, plasmttiunsel so indicated. How to proceed

if all of the interpleaded funds have been expensg@matter we leave for now in the trial
court's discretion.

If moneys remain available after the distributiorptaintiffs, the trial court must exercise its
discretion as to whether to stay the resolutiothefremainder of the dispute concerning the



interpleaded funds between the Fesbinders and bdiefblum and Perpetual pending the
outcome of the Israeli arbitration. This dependmaterial part upon the relationship between
the funds, if any, held by the court in the integaer action and the issues in the Israeli
arbitration. This is a matter of the exercise dligial discretion which we leave in the good
hands of the trial court. (Cruz v. PacifiCare He&lstems, Inc. (2003) 30 Cal.4th 303, 320,
133 Cal.Rptr.2d 58, 66 P.3d 1157; Coast Plaza D®¢iospital v. Blue Cross of California
(2000) 729 83 Cal.App.4th 677, 693, 99 Cal.RptBQ#€.)

IV. DISPOSITION

The judgment is reversed. Upon issuance of thettitumnj the trial court is to allow
defendants to address the merits of the interpteamaplaint. If the trial court grants
plaintiffs’ discharge motion, it is to calculatethattorney fees and costs and deduct them
from the interpleaded funds. All other partiestarbear their own costs incurred on appeal.
The trial court is to exercise its discretion asvteether to stay the remainder of the action as
discussed in the body of this opinion.

We concur: GRIGNON and MOSK, JJ.

[1] All further statutory references are to the €ad Civil Procedure unless otherwise
indicated.

[2] Title 9 United States Code section 207 std¥&thin three years after an arbitral award
falling under the Convention is made, any partthearbitration may apply to any court
having jurisdiction under this chapter for an ordenfirming the award as against any other
party to the arbitration. The court shall confitme taward unless it finds one of the grounds
for refusal or deferral of recognition or enforceref the award specified in the said
Convention."

[3] Title 9 United States Code section 201 stdfEse Convention on the Recognition and
Enforcement of Foreign Arbitral Awards of June 1958, shall be enforced in United States
courts in accordance with this chapter."

[4] Title 9 United States Code section 202 stdi&r:arbitration agreement or arbitral award
arising out of a legal relationship, whether coctinal or not, which is considered as
commercial, including a transaction, contract, gneement described in section 2 of this title,
falls under the Convention. An agreement or awasing out of such a relationship which is
entirely between citizens of the United Statesldf@mbeemed not to fall under the
Convention unless that relationship involves proplercated abroad, envisages performance
or enforcement abroad, or has some other reasoredatmn with one or more foreign states.
For the purpose of this section a corporationdgizen of the United States if it is
incorporated or has its principal place of busirieghe United States."

[5] Title 9 United States Code section 205 stdt#here the subject matter of an action or
proceeding pending in a State court relates talaitraion agreement or award falling under
the Convention, the defendant or the defendants atany time before the trial thereof,
remove such action or proceeding to the distriaricof the United States for the district and
division embracing the place where the action oceeding is pending. The procedure for
removal of causes otherwise provided by law sh@dlyg except that the ground for removal
provided in this section need not appear on the éi¢he complaint but may be shown in the



petition for removal. For the purposes of Chaptef this title any action or proceeding
removed under this section shall be deemed to bese brought in the district court to
which it is removed."
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