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(f/k/a NORA BEVERAGES, INC.)

V.

NCORTH COUNTRY NATURAL SPRI NG :
WATER, LTD. : NO. 02-1416

VEMORANDUM

Dal zel |, J. Cct ober 21, 2002

| . Factual and Procedural Backaground

In 1987, Nora Beverages, Inc. ("Nora"), a Canadi an
corporation now infelicitously known as 3573522 Canada, Inc.,
entered an agreenent to supply bottled water to respondent North
Country Natural Spring Water, Ltd. ("North Country"), a New York
corporation. The agreenment contained an arbitration clause:

The parties agree that all actions, disputes

and proceedings relation [sic] directly or

indirectly to this agreenent shall be finally

settled under the Rules of Conciliation and

Arbitration of the International Chanber of

Comrerce by one or nore arbitrators appointed

with the agreenment of both parties, in

accordance with such Rul es.

Appl. for Conf. of Arb. Award, Exh. 2 § 20.

When a di spute arose several years later, Nora
instituted arbitration proceedings with the International Court
of Arbitration of the International Chanber of Commerce ("ICC
Court"). Pursuant to its rules, the I CC Court designated
Phi | adel phi a, Pennsyl vania as the place of arbitration. ld. at
Exh. 1 9 2.4. On March 22, 2001, the arbitrators entered an
award in Nora's favor. |1d. at f 6.

Nora filed a petition to confirmthe award in the New



York Suprene Court, Essex County, but that court dism ssed the

petition on procedural grounds. Nora Beverages, Inc. v. North

Country Natural Spring Water, Ltd., Index No. 553-01, at 3 (N Y.

Sup. C&. Mar. 4, 2002). Nora then filed an application for
confirmation of the award in this Court.

Before us is North Country's notion to dismss the
application for lack of personal jurisdiction and inproper venue.
To resol ve North Country's venue claim we nust construe 9 U S. C.
8 204 ("Section 204"), the rarely-litigated statute governing
venue in actions brought under Chapter 2 of the Federal
Arbitration Act. Chapter 2 inplenents the Convention on the
Recogni tion and Enforcenment of Foreign Arbitral Awards. As we
wi |l explain below, we conclude that venue does not lie in this
district.® Rather than disnmiss this action, however, we transfer

Nora's application to the Northern District of New York.

1. Venue
The parties agree that Section 204 governs venue in
this case. Section 204 provides:

An action or proceedi ng over which the
district courts have jurisdiction . . . may
be brought in any such court in which save
for the arbitration agreenent an action or
proceeding with respect to the controversy
between the parties could be brought, or in
such court for the district and division

whi ch enbraces the place designated in the
agreenment as the place of arbitration if such

1 Because we concl ude that venue does not lie here, we need

not determ ne whether the respondent is subject to the personal
jurisdiction of this Court.
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place is within the United States.
The parties have no significant ties to the Eastern District of
Pennsyl vania apart fromthe fact that the arbitration occurred
here.? Therefore, venue is proper in this district only if North
Country can establish that the contract "designated"” Phil adel phia
as the place of arbitration.

Nora argues that the contract did, in fact, designate
Phi | adel phia because it granted the I CC authority to select the
pl ace of arbitration, which happened to be the City of
Phi | adel phia. But Nora's argunent ignores the difference between
(1) a contractual termdesignating a place of arbitration and (2)
a contractual termdesignating particular arbitrators who, in the
nature of things, nust hold their proceedi ngs sonewhere, be it
Phi | adel phi a, Pennsyl vani a, or Phil adel phia, M ssissippi. Even
if Nora does not grasp this distinction, Congress did when it
drafted Section 204. The statute requires parties who wsh to

ensure venue in the district enbracing the place of arbitration

2 The parties appear to have one connection to Pennsyl vani a.
After arbitration proceedi ngs commenced, North Country filed a
counterclaimalleging that it had incurred unreinbursed costs in
renmovi ng Nor a-supplied products that did not conply with
Pennsyl vania | abeling laws. As North Country neglected to pay
filing fees for the counterclaim the |ICC Court deened the
counterclaimto have been withdrawn as of January 24, 2000.
Applicant's Mem at 4. Although Nora relies on this tie to
Pennsyl vania in arguing that we have personal jurisdiction over
North Country, it never suggests that these events woul d be
sufficient to establish venue. 1In fact, Nora acknow edges t hat
"the underlying contract which was the subject of the arbitration
proceedi ngs directly concerned conduct that was to take place in
the State of New York (nonpaynent of nonies by North Country in
New York)...." 1d. at 12.
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(assum ng venue woul d not otherw se be appropriate there) to
designate this place in their agreenent. Since the contract did
not so designate Phil adel phia, the plain | anguage of Section 204
| eads us conclude that venue does not |ie here.

Nora attenpts to overcone this result with three
argunments. First, it contends that our plain-|language readi ng of
the statute woul d subvert the statutory scheme governing the
enforcenent of international arbitral awards. Nora invokes
Article I'll of the Convention (which 9 U S.C 8§ 201 inplenents in
the United States), which provides:

There shall not be inposed substantially nore

onerous conditions . . . on the recognition

or enforcement of arbitral awards to which

this Convention applies than are inposed on

the recognition or enforcenment of donestic

arbitral awards.?®
Nora next notes, correctly, that if Chapter 1 of the FAA (which
governs donestic arbitral proceedings) applied here, venue would
lie in our district. See 9 U S.C 88 9-11 ("Sections 9-11")

(aut horizing venue in the district enbracing the place where the
arbitration award was entered). It then proposes that to avoid
i nposi ng "onerous"” conditions on the parties to international
arbitration, we nmust conclude that Section 204 incorporates al

venue options available to parties in donestic arbitral

pr oceedi ngs.

® W put aside the question of whether Article Il is
directed only at the legislatures of signatory nations or is also
bi ndi ng upon courts charged with interpreting domestic
| egi slation, such as Section 204, that inplenents the Conventi on.
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We do not agree that our plain-|anguage readi ng of
Section 204 inposes nore onerous conditions on the confirmation
of international arbitral awards. Wile it is true that Chapter
1 of the FAA automatically authorizes venue in the district where
the arbitral award was entered, Section 204 allows the parties in
Chapter 2 proceedings to achieve the sane result sinply by
designating a place of arbitration in their agreenent. A
strai ghtforward application of Section 204 only disappoints a
party, such as Nora, that did not bother to insist on a
particul ar place of arbitration when it entered the agreenent,
but now wi shes to confirmthe award in the place where
arbitration ultimately occurred. This result is not so onerous
that we shoul d disregard the plain neaning of Section 204 in an
effort to honor the spirit of Article 111

Second, Nora argues that Section 208 incorporates into
Section 204 the venue options avail abl e under Chapter 1. Section
208 provi des:

Chapter 1 applies to actions and proceedi ngs

brought under [Chapter 2] to the extent that

[ Chapter 1] is not in conflict with [Chapter

2] or the Convention as ratified by the

United States.
This argunent is without nerit because the venue provisions of
Chapters 1 and 2 are plainly in conflict. Sections 9-11
automatically authorize venue in the place where the arbitration
award was entered. Section 204 does not. Section 208 therefore

directs us to apply Section 204 rather than Chapter 1's slightly

nore generous venue provi Ssions.
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Third, Nora contends that, in |ight of the Suprene

Court's recent decision in Cortez Byrd Chips, Inc. v. Bil

Harbert Constr. Co., 529 U S. 193 (2000), we should read Section

204 "perm ssively" and find that venue lies in this district,
despite the fact that the 1987 agreenent did not expressly

desi gnate Phil adel phia as the place of arbitration. A closer

| ook at Cortez, however, reveals that it offers no reason to
jettison a plain-language readi ng of Section 204. Cortez
construed the provisions in Chapter 1 of the FAA authori zing
venue in the place where the arbitration award was entered.
Chapter 1 never expressly authorizes venue in districts that
woul d ot herw se be appropriate under the general venue statute,
such as the district where the defendant resides. Cortez holds
that Chapter 1's venue provisions should be read perm ssively, by
whi ch the Court neant that they do not preclude venue in other
districts. 529 U S. at 195.

Section 204 does not require a "perm ssive"
construction because it expressly offers parties in international
arbitral proceedings virtually all of the venue options* that
Chapter 1 makes available. After Cortez, there is only one
rel evant difference between Section 204 and its donestic
counterparts: as we have already noted, the parties in
international arbitral proceedi ngs nust designate the place of

arbitration in their agreenent before venue wll lie there,

* Section 9 also allows the parties to confirman arbitra

award in a court specified in the agreenent.
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assum ng venue in that district would otherw se be inappropriate.



I11. Transfer

Nora has requested that we transfer this case to the
Northern District of New York should we concl ude that venue does
not lie here. Because we find that it is in the interests of
justice to expedite Nora's efforts to confirmits arbitration
award, > we exercise our power under 28 U.S.C. § 1406(a) and
transfer the application to the Northern District of New York,

where North Country maintains its principal place of business.

| V. Concl usi on

For the foregoing reasons, we grant North Country's
nmotion to dismss to the extent that it chall enges venue in the
Eastern District of Pennsylvania. W also grant Nora's reqguest
that we transfer this action to the Northern District of New

Yor k.

At least fromthis point on
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

3573522 CANADA | NC. : ClVIL ACTI ON
(f/k/a NORA BEVERAGES, | NC.) :
V.
NORTH COUNTRY NATURAL SPRI NG :
WATER, LTD. : NO. 02-1416
ORDER

AND NOW this 21st day of October, 2002, upon
consi deration of respondent's notion to dism ss (docket entry #
5), applicant's response thereto, respondent's reply thereto, and
i n accordance with the acconpanyi ng Menorandum it is hereby
ORDERED t hat :

1. The notion to dismss is GRANTED to the extent it
chal | enges venue under 9 U S.C. 8§ 204;

2. This action is TRANSFERRED to the United States
District Court for the Northern District of New York; and

3. The Cerk of Court shall CLOSE this action

statistically.

BY THE COURT:

Stewart Dal zel |, J.



