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L.Ed.2d 2·1;; Oa7G). defend.nt also argues
that the United Slates is bound. under the
Tenth Am cr. dmcnt to the United Stales
Constitution, to rcs pC'cl Tcnnc$ce's law requiring 1;1\\" enforcement officials to rccei\'c
judici.li approv:.ll befor e us ing fo r reited marijuana in rc\'crsc F-ling- operations. This ar-
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E RWI N B ElIR GM "lI & CO., KG, a
forei gn corp oralion, DcfcndantAppella nl.
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dcf~nd;mL. :lIld docs not shock the
science. it cannot bar his conviction.

.\'1 &: C CO HI'O l(ATJON. a Michigan corpor a l ion, d/b/a Co nnelly Company,
Plain tiff- Appellee.
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designe(1 to fU f lhl!l" Lhc mlcrcst.s or aU ciLiz.cns in a iawful poiicc (or ce. In sum, because the noncompJi;mcc at itiSuc in this case
implicaLe!:i no due process interests o f tht.!
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l3, ·11 First. U:;t:r y was explicitly overruled by Ct'LTCla u. Scm Antonio Metro.
Trons'it Authority. ·169 U.S. 528, 105 S.Ct.
1005, S3 L.Ed.2d 1016 (laSS). Second, defendant h<.l.S no individual right in requiring law
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enfor ce ment officers to comply wiLh TENS.
COO" 1"-". § 53-1I-15I(d)(4)(1991). Third.
even if the St..1Lc of Te nnessee be lieved that
its policy rc~arrling usc of seized co nu-dband
was so iml)(.ll'Lanl as to me l;t supprc:;.."iun of

CYld f!IH.:c ).!":ulll.!d by means Ul:1. L \'iol~LC Ul:lt

polky, contra State u. j·'attan. S!J~ :::i.W.2d n2
(Tenn. Crim ..~pp.lDa·I), appeal dc"ied. (Mal'.
li, ItJU[,) (I'eJecting defendant'::; motion Lo Supprc~ evidence when officer s did not comply
",ith 'J'c" C.. U[
53-11-15I(d)(·I) , defendant !acks sw nding to raise the Slate's

1\",. *

IOLc r c~t.~.

Wurth r. Seldin, ·122 U.S ..190,

.j!)!) , ~.) S.Cl. :!1~7. :!20;,), ·15

L.Ed.2d 3--13

(197;i ) (noting that ~ pbinliff "m ust assert his

own legal rights :J.nd

intcrc~t..'i.

and cannot.

rest his claim to relief on the legal rights ur
intcr('s t~ of third p:u'Li c:-;"l.
1[(
For 1111-' re;l:-;n ns sl:llCd abo\'(', wn AF·
F IH:'.1 dcr'C'ndant's l'onviclinn ami s(' ntcncc,

Sales cor poration sued German manufacturer in federal district court, Paul V. GadoI•. J ., for br each of contract. Parties were
ordered to submit to arbitration as required
by contract.. and arbi lration took pJacc in
England. Following arbitrator's decision.
sales corporation petitio ned for confu-mation
of arbitration award. Manufacturer moved
to vacat.e aw:.u'd in part. On recommenda·
tions of magistr.te judge, the Urtil<!d SLates
District Court. enter ed j udgments denying'
manuf:lcturcr 's mqtion and confu-ming award.
ManuIact.urcr appcah:d. The Court of AppCJ.is. Daughtrey. Cil'cuit J udge, held that:
(1) motion to V:lC:1LC arbitration award under
New Yor k Convention may be heard only in
t.he courts of country wher e arbi tration ocCUlT ed or in courts of any cou ntry whose
procedural law was specificaUy invoked in
contr act calling fo r arbilration ; (2) double
damage awa r d for manufacturer's failure to
pay ~lcs commissions whc!) due fcll within
scope of Cll'bitl'aUon's terms of ,'cfcrcncc; c.nd
(:)) Cuw·t of Appculs \....a!i \\~l h ou t j urisdiction
to refuse lC) recognize awa rd on b'TOund tha l
ar bitrator allegedl:-' shower! manii'es l dis r e ~
g-arri of the law ()I' miscalrul at.cd the facts.
Affirnlcd.

L Arb itratiun

~'i:>,l

Agreement
betweenStates
domestic sale::; cu,·~
United
poration an.d German manuJ'act.w·cr t.hat all
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ute, fen within the terms of submission to
arbitration, which stated that sales corporation had suffered money damages from manufacturer's failure to pay full amount of commissions due and also sought other relief
available to compensate it under applicable
law; parties agreed that any dispute involving their business relationship would be resolved according to laws of State of Michigan, statute in question had been in effect for
six weeks at time tenns of submission were
prepared, and double damage award under
statute was compensatory in nature.
M.C.LA § 600.2961.

settled" by arbitration, and applicable International Chamber of Commerce (ICC) rules
making arbitral award final and deeming
parties to have waived right to appeal. did
not foreclose jurisdiction of federal courts to
review international arbitral award; when
sales corporation petitioned district court for
confinnation of award, manufacturer could
assert those defenses to enforcement of
award described in New York Convention.
Convention on the Recognition and Enforcement of Foreign Arbitral Awards, Art. Y,
subds. l(a-e), 2(a, b), 9 U.S.CA § 201 note.
2. Arbitration =82(1)
Terms "fmal" and "binding" in arbitration agreements mereiy reflect a contractu:u
intent that the issues joined and resolved in

6. Principal and Agent =41(6), 82
Michigan statute imposing double damages on principal who intentionally fails to
pay a sales commission when due is compensatory in nature and merely designates another measure of damages for a breach of
contract action. M.C.LA § 600.2961.
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arbitration may not be tried de novo in any
court.
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7. Arbitration <P63.1, 63.2
Court of Appeals was without jurisdiction under New York Convention to deny
petitiOD for confinnation of internation:u arbitration award OD basis that award allegedly
demonstrated manifest disregard for the law
or a miscalculation of the facts; such bases
for modifying or correcting arbitration
award. though recognized under Federal Arbitration Act, were not among the exclusive
grounds listed in New York Convention for
refusal to recognize an arbitration award,
and Federal Arbitration Act could not be
applied because of that conflict with New
York CODvention. 9 U.S.C.A. §§ 1-16. 207;
Convention on the Recognition and Enforcement of Foreign Arbitral Awards. Art. V, 9
U.S.C.A. § 201 note.

Convention on the Recogni-

.N

tion and Enforcement of Foreign Arbitral
Awards, Art. VI. 9 U.S.CA § 201 note.

W
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4. Arbitration =77(1)
Motion to vacate arbitration award governed by New York Convention may be
heard only in the courts of the country where
the arbitration occurred or in the courts of
any country whose procedural law was speciiicalJy invoked in the contract calling for
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hear motion.
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3. Arbitration =77(1)
Under New York Convention, United
States courts were without jurisdiction to
bear Gennan manufacturer's motion to vacate arbitration award to domestic sales
corporation resulting from proceedings in
England; though Michigan law governed
contractual disputes, so that award was arguably made under law of United States,
only courts of country in which the proceedings took place or of country whose procedural law governed the arbitration could

R
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arbitration of contractual disputes. Convention on the Recognition and Enforcement of
Foreign Arbitral Awards, Art. VI, 9 U.S.C.A.
§ 201 note.

5. Arbitration <P62
Arbitration award of two times the
amount of commissions due under contract to
domestic sales corporation from German
manufacturer, imposed under Michigan stat-

8. Arbitration <l=>63.1
Award may be vacated under Federal
Arbitration Act if arbitrator exhibits manifest
disregard of the law. 9 U.S.CA §§ 1-16.
9. Arbitration =63.1
In order for arbitrator's actions to constitute manifest disregard of the law. so as to
permit vacation of award under Federal Arbitration Act. error under review must be
obvious and capable of being readily and
instantly perceived by the aver..ge person

United States
Page 2 of 14
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qualified to serve as arbitrator: moreover.

with M & C Corpo ration. a Michigan corpo-

tenn "disregard" implies that arbitrator appreciates the existence of a clearly governing

ration doing business as the Connelly Company. Pursuant to the agreement. Connelly
was to serve as the exclusive sales agent for

of the law in awarding damages to domestic

under New York Convention. to refuse to

confirm award. Convention on the Recognition and Enforcement of Foreign Arbitral
Awards. Art. V. subd. 2(b). 9 U.S.C.A. § 201

VE

note.
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Russ E. Boltz (argued). John C. Louisell
(briefed). Cross & Wrock. Detroit. MI. for
Plaintiff-Appellee.
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Richard D. Bisio (argued and briefed),
Honigman. Miller, Schwartz & Cohn. Detroit,
MI, for Defendant-Appellant.
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Before: NORRIS and DAUGHTREY,
Circuit Judges; HILLMAN, Dist.rict Judge.DAUGHTREY. Circuit Judge.

nection \-\!ith the present contract shall be

finally settled under the Rules of the Court

of Arbitration of the International Chamber
of Commerce by one or more arbitrators
appointed in accordance with the said Rules."

In 1991, Behr announced, in accordance
with the provisions of the contract. that the
agreement would be terminated. When

Behr failed to forward to Connelly the commissions earned by the Michigan company
for some of the sa1es and client development

work performed. however, Connelly filed suit
in federal district court seeking damages for
breach of contract. improper tennination of
contract. and tortious interference with contractual relations. Connelly named as de-

fendants Behr, Heinz Etzel. the managing 7
director of the corporation. and two Behr
principals. Michel Karkour and Sami Sarkis.
Only Behr and Etzel were served "ith pro- I

This appeal involves a challenge by Erwin
Behr GmbH & Co., KG. to a district court
order conflrming an international arbitration

judicial proceedings and ordered the parties

award.

quired by the contract.
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I n addition. the contract specified that the
"agreement shall be interpreted with and
governed by the laws of the State of Michigan." and that "(alII disputes arising in con-
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sales corporation for German manufacturer's
failure to pay sales commissions when due
did not rise to the level of a violation of
public policy so as to permit federal courts.

R
G

10. Arbitration ,,",,63.1
Arbitrator's aUeged manifest disregard

Behr in the United States and Ca nada for a
period of at least five years for the sa1e of
wood interior panels for luxury automobiles.

N
.O

legal principle but decides to ignore or pay
no attention to it. 9 U.S.C.A. §§ 1-16.

Sehr contends that the arbitrator

exceeded his authority by assessing damages
that were outside the scope of the arbitration
proceeding's tenns of reference. Behr also
insists that because the contested damage
award is in manifest disregard of the law and
is based upon a miscalculation of fact. it must
be set side under the Federal Arbitration
Act. For the reasons set out below. we
disagree and we therefore affinn.
I.

PROCEDURAL AND FACTUAL
BACKGROUND

Behr. a Gennan limited liability emity,

entered into a contract on March 18. 1985.
• The Honor;able Douglas W. H illman, United
States District Jud ge fo r the Westem Di strict of

cess, however. The district court stayed any
to submit the dispute to arbitration as re-

Pursuant to the Rules of the Court of
Arbitration of the International Chamber of
Commerce. a British arbitrator was then as-

signed to the case and London, England. was
designated as the neutral site of the proceedings. On March 1, 1994, after more than one
year of submissions of documentation, arguments, and hearings, the arbitrator issued 11
awards, only two of which are still contested
by the parties. One of those contested mat.ters involves the arbitrator's award granting
ConnelJy $683.761 in damages pursuant to a
Michigan statute assessing against a defendant an amount equal to two times the \'alue
M ichigan , sitting by designation .

United States
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accordance with the provisions of the Con~
vention on the Recognition and Enforcement
of Foreign Arbitral Awards, known simply as
the New York Convention. See 9 U.S.C.
§ 201. Bebr then filed a motion to vacate
the award in part. contending that the statutory damages granted pursuant to M.C.L.
§ 600.2961 were improper and that the
award of costs. fees, and e.~nses should be
reduced to reflect the resulting lesser damage amount. The magistrate judge to whom
the motions were assigned first recommended that those portions of the award to
wblch there was no objection be confirmed.
The district court adopted that recommendation and entered partial judgment on August
15, 1994. Four months later, the magistrate
judge also recommended that Behr's motion
to vacate the award in part be denied and
that ConneUy's motion to confinn the entire
award be granted. The district court also
concurred in that recommendation and entered a second partial judgment confirming
the disputed portions of the arbitrator's
awards. From that judgment, Behr now appeals.

(2) As noted by Behr. however, Strictl
adherence to the principle of finality of arbitral awards would insulate such judgments
{'rom judicial review even in cases involving
fraud. procedural irregularities. or exertion
or improper influences upon arbitrators. In
order to ensure that necessary safeguards
are not foreclosed. the Second Circuit has
recognized that "[tlhe terms 'fmal' and 'binding' rin arbitration agreements] merely reflect a contractual intent that the issues
joined and resolved in the arbitration mav
not be tried de novo in any court." han
Ain:raft Industries v. AIiCO Corp., 980 F.2d
141. 145 (2d Cir.I992). By so holding, the
Second Circuit also provided that the defenses to enforcement of awards described in the
New York Convention itself would remain
available to parties who are unsuccessful in
arbitration proceedings. ld. We concur in
this interpretation of the arbitration rules.
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Following release of the arbitrator's decision, Connelly petitioned the federal district
court pursuant to 9 U.S.C. § 207 for confll'mation of the entire arbitration award in

which the parties agreed to be governed also
provide that "[tlh. arbitra l award shall be
final" and that the parties are deemed "to
have waived their right to any form of appeal
insofar as such waiver can validly be made."
ICC Rules of Conciliation and Arbitration ,
Art. 24.

KC

of commissions due but intentionally not paid
to
a
sales
representative.
MeL
§ 6OO.2961(ij)(b). Behr also contests the arbitrator's decision requiring it to submit to
Connell,v $335,793.47 in legal fees, costs, and
expenses. Not contested by an,v party, however, were the findings that the arbitrator
had no jurisdiction over the claim against
Etzel and that Connelly should be awarded
$956.768 in damages and interest payments
for commissions v.TOngfully withheld b,v
Behr.

847
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II.

FEDERAL COURT JURISDICTION

[1) As a preliminary matter, Connelly argues that the federal courts have no jurisdiction t.o review the arbitrator's awards because the parties agreed that aU disputes
regarding their contr'dct would be "tinally
settled" by arbitration. Furthermore, ConneUy contends that the arbitration rules of
the International Chamber of Commerce by

Simply because ali judicial review of arbil
tra! awards is not foreclosed does not mean.
however. t hat Behr may petition the federal
courts of this country for an order vacating
an award made in a foreign nation. On
December 29, 1970. the New York Convention was "entered into force" for the United
tates and thus became the applicable law
for the "recopition and enforcement of arbitraJ awardU in the territory of a [national) [m.«J
State other than the [national] State where ..,..
the recognition and enforcement of such 2({1;;'
awards are sought." New York Convention . . ~
Art. 1(1). Pursuant to the Convention. an ~
application for setting aside or suspending' an
arbitral award may be made only to a "competent authority of the country in whkh, or
under Lhe law of which. that award was
made." New York Convention, Art. VI (ref·
ereneing Art. V(l )(e)).

J

[3] Although the arbitral award at issue
in this appeal was clearly not made within
the United States. Behr contends that it may

United States
Page 4 of 14
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seek to \'acate that award here because the
parties agreed to dissolve their dispute pur-

proof of certain deficiencies proven by a part,v to an arbitration proceedin. Pursuant to

suant to Michigan law. thus ensuring that the

Article V(I)(aHe). enfoJ'cement may be de- .I
nied upon a sho\\,ng that:
I!I~

R
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(a) The paJ'ties to the agreement . , . ,were. )V"
under the law appUcable to them. under
some incapacity. or the said agree,ment is

not valid under the law to which ,the parties have subjected it or. failing a{'y indication thereon. under the law of tHe country
where the award was made: or

(b) The party against whom Vte award is
invoked \\'as not given proper notice of the
appointment of the arbitrator or of the
arbitration proceedings or was otherwise
unable to present his case: or
(c) The award deals with a difference not

[4J lVe conclude that the result reached
by t.he district court in Internationai Stan,..
dard Electric CO/p. is the correct one. Re-
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United States I." In iniematimwl StaMm"
Electric Corp. u. Bridas Sociedad Anonima
Petrolera. 1ndustrial r ComelY:1aL 745
F. upp. 172. 178 (S.D.N.Y.l990). however.
the court held:
[TJhe contested language in Article V(!)(e)
of the Convention, " .. . the competent authority of the country under the law of
which. [the I award was made" J'efers exclusively to procedurJ.J and not substantive
law. and more precisely. to the regimen or
scheme of arbitral procedural law under
which the arbitration was conducted, and
not the substantive law of contract which
was applied in the case.

N
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awru'd was made "under the law of [the

sorting to the courts of the nation supplying

KC

the substantive law for the dispute does
nothing to enhance the underlying principles

scope of the subm.ission to arbitration. pro-

vided thaL if the decisions on matters submitted to arbitration can be separated
from those not 0 submitted. that part of
the award which contain[sJ decisions on
matters submitted to arbitration may be

limited and extends only to procedural aspects of the detennination. Moreo\·er. as
recognized by the Supreme Court in MIS
Brcll/en u. Zapata Off-Shore Co.. 407 U.S. 1.
9.92 S.Ct. 1907. 1913, 32 L.Ed.2d 513 (1972).

ity or the arbitral procedure was not in
accordance with the agreement of the parties. or. failing such agreement, was not in
accordance with the law of the country
where the arbitration took place: or

YO
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(d) The composition of the arbitral author-
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terms of the submission to arbitration. or

it contains decisions on matters beyond the

of international arbitration because, under
the terms of the New York Convention itself.
judici.aJ review of such an award is extremely

"[wle cannot have trade and commerce in
world markets and international waters exclusively on our terms. governed by our Jaws.
and resolved in our courts,"

r

contemplated by or not falling within the

From a conclusion that Sehr may not seek
to vacate the arbitral award in the disu;ct
coun. Connelly engages in an extrapolation
exercise to argue that Hehr may not raise
any objections to the aJ'bitrator"s decision in

the courts of the United States.

Such a

restriction on access to judicial oversight is.
however. as unw3.J:Tanted as is a policy of
allO\ving the courts to re-examine the very
issues that the parties to the contract agreed
to remove from the judicial arena and commit to the discretion of the arbitrator, Arti-

cle V of the New York Convention. in fact.
provides that. enforcement and recognition of
a foreign arbitral award may be refused upon

recognized and enforced: or

(e) The award has not yet become binding
on the parties. or ha

been set aside or

suspended by a competent authority of the
country in which. or under the law of
which. that award was made.
Furthermore. recognition and enforcement of
an award may be refused if the subject matter of the conllict is not capable of settlement
by arbitration in the co~try in which enforcement is sought. 01' if recognition and
enforcement of the award \"\'ould \;olate the

public policy of that country. New York
Convention. Art. V(2){aHb).
Section 207 of Title 9 of the United States
Code clearly bestows upon the district court
the authority to entertain Connelly's motion
to cO"finn the arbitral award. Similarly,
because that same statutory provision and

Article V of the New York Convention also

United States
Page 5 of 14
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[5] Part of the arbitrator's award in this
dispute included damages assessed pursuant
to M.C.L.. §~ 6002961. That statute provides, in reIevant part:
A principal who fails to comply v.ith this
section is liable to the sales representative
for both of the following:
(a) Actual damages caused by the fallure
to pay the commissio ns when due.
(b) If the principal is found to have intentionally fai led to pay the commission when
due, an amount equal to 2 times the
amount of commissions due but not paid as
required by this section or $100,000.00 .
whichever is less.
MCL § 6002961(5). Befor e this court, Behr
now contests the appropriateness of such a
double damage av.:ard in this case.
.~ noted above. a party to foreign arbitration may successfully challenge confirmation
of an awar d if any part of that alVard does
not fall within the terms of submission to the
arbitration. New York Convention. Art.
VO)(c). In its objections to confirmation of
the arbitral award in this matter, Behr contests the statutory damages granted to Con·
nelly pursuant to the provisions of M.C.L.
600.2961 fo r just such a reason.

O

III. SCOPE OF THE ARBlTRA7'IfJN'S
TERMS OF REFERENCE CONCERN·
ING DAMAGE AWARDS

In those terms of reference defining t he
issues to be decided in the arbitrdtion, the
parties agreed that Connelly sought fro m
Behr specified, estimated monetary damages,
as well as "such other relief as is within the
authority of the Arbitrator as may be justified in this matter." Furthermore, the parties concurred in the wording of the issues to
be dete rmined during the proceeding, includ·
ing the issue calling upon the arbitrator to
decide "[a]ny other issues which may be
found relevant by the Arbitrator arising out
of the Claims."

KC

~

cally mention § 6002961. Behr insists that
because that challenged statutory provision
calls for what it characterizes as "penalty"
payments by a "guilty party" in a contractual
dispute, such a specific reference to the provision should be required in order to place
the parties on notice of the potential application of the statute's alternative "theory of
liability." On the other hand, Connelly contends that the damages referenced in the
statutory provision are compensatory in na
ture and that the request fo r such payment is
thus included by implication mthin the broad l
categories of relief mentioned in the arbitrator's terms of reference.
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recognize a party's right to object to confirmation on specified !lTf1Unds. Behr's challenge to the award, on such limited bases, is
also within the jurisdiction of the district
court. Article V1 of the New York Convention, however, severely restricts a party in
choosing a venue in which to file motions to
set aside or swrpe>ui a foreign arbitral award.
We hold, as did the district court in Interna·
tional Standard Electric Corp., that such a
motion to vacate may be heard only in the
courts of the country where the arbitration
occurred or in the courts of any country
whose procedural law was specifically in·
voked in the contract calling for arbitration
of contractual disputes.

849
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Without question, the terms of reference
prepared for Lhe arbitration did not speciJi·
I.

Mel § 600.2961 oc-came effective Lmmediately

Both in their contract with each ot.her and
in the terms of reference, Behr and Connelly
a1se agreed that any dispute involving their
business relationship would be reselved ac·
cording to the laws of the State of Michigan.
At the time of the preparation of the terms
of reference for the arbitration in August.
J992, that applicable law included M.C.L.
§ § 600.2961(5), which had been in effect in
MlChig:m for more than six weeks.' Consequently, I3ehr knew, or should have known,
of the potential relevance of that statutory
provision. Moreover, in a filing submitted on
December 4, 1992, Connelly specifically mentioned the statute and its application to the
upcoming arbitration proceedings.
Behr
made no reply to that claim in its response to
Lhe filing on January 28, 1993. In fact, although Behr asserted that the statute's pro·
visions were not applicable to the dispute in a
March 11. 1993. submission, it was not until
May 17, 1993. that the company claimed that
upon approval on June 29. 1992.

United States
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(6J The

application

of

M.C.L.

§ 600.2961 to this dispute does not involve

assertion of a new cause of acti on not contemplated by the parties in the Lerms of
I

reference. As noted by the arbitrator in his
award. the statute is com pensatory in nature
and merely designates another measw'e of
damages for the same breach of contract

action against Behl'. The arbitrator's exami-
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nation of the legislative history of the provision revealed that the statute \\:as indeed an
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Ltd. v. Carte Blanche I nter nationaL /"td..
F.2d 260 (2d Cir.1989). In that case. the
terms of reference to the arbitration panel
included an issue which stated . "Has C[artelB(lanche) lingapore) established a claim
1'01' damages. and. if so, in what amount'!"
Id. at 266. Due to the open-ended nature of
the languzge of the inquiry and the fact that
no restriction was set on the theories of
damages that could be asserted. the court
determined that a subsequent attempt by the
plaintiff to file "an amended damages pleading" seeking an additional $3.5 million in
consequential damages was encompassed b:o'
the terms of reference. Id. at 266-<i7.

N
.O

reliance upon the provisions of the statute
would be outside the terms of reference.

ER IES

attempt by Michigan lawmakers to compen-
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sate sales agents for goodwill and other assets lost that would be difficult to quantify in
a dispute. Thus. rather than requiring the
hamled agents to resort to costly litigation to
provide the detailed accounting necessary to
ascertain all relevant damages, the legislature simply chose to assess those additional
damages by requiJing a principal who intentionally fails to pay commissions due to remit
two times that amoun t to the agent.

R

Because t.he damages are considered compensatory. the arbitrator correctly concluded
that payment of such compensation pursuant
to M. C.L. § § 600.2961(5)(b) was envisioned
by the
of reference. Those tenns
broadl)' state that Connelly "has suffered
monetary damages as a result of (Behr's]
failuresJ!Q.-p3¥-the...iull amount of com mis__ sions duel" Tenns of Reference. Article
IIl(Al(c). Although Connelly does then seek
monetary damages estimated to be $750.000.
t.hat I'equest s pecifies that the damage
amount represents onJy the actual amount of
the "unpaid commissions to Plaintiff. \\ithout
deduction or offset:' The terms of reference
also exp licitly provide that Connelly seeks
"other relief' that is 3\'ailable under the applicable law to compensate it fO I" losses "as a
result of (Behr's 1 failures [to pay the full
amount of commissions due]." We conclude
that the M.e. L. § § 600.2961 damage award
thus was within the scope of the arbitrator's
terms of refeJ'ence, that it did not raise a new
theory of liabili ty, and that it did not impose
a new e\identiary requirement upon Behr.

W

W

W

.N
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A similar co nclusion was reached by the
Second Circuit in the analogous situation
presented in Calte Blanche (Singapore) Pte ..

1

In the present case . Connelly sough t,
through the tenns of reference. to receh'e
both the actual amount of the commissions
due to it from Behr and any other compensatory relief to which it would be entitled under
the applicable laws of the State of Michigan.
The award of damages pursuant to M.C.L.
% ~ 600.2961 was, therefore. contemplated
by the parties and was within the terms of
reference defining the arbitrator s authority.

IV. AL/.,EGED M.4NIFEST DISR EGARD OF THE LAW AND MISCALCULA TION OF FACT
[7J In a final challenge to the award.
Behr contends that reference to the review
provisions of the Federal Arbitration Act, 9
U.S.C. §§ 1-16. should lead this court to
conclude that the arbitrator either exhibited
a manifest disregard for the law or else
miscalculated the facts in arriving at the
amount of damages owed to Connelly. SpeCifically. Behr a.::;serts that the arbitraLOl'
failed to give effect to the ..t5-day grace
period for paying sa les representatives' commissions found in the applicable Michigan
Jaw and that. as a result. Connelly's petition
for con ftnnation should be denied.
[8. 9J Pursuant to the provisions of 9
U.S.C. § 11. a federal court may indeed modify or correct an arbitration award "[w]here
there was an evident material miscalculation
of figures .... " Furthermore, although not
mentioned in the statute itself. an award may
be vacated under the Federal Arbitration Act
if the arbitrator exhibits a "manifest disre-

United States
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For the reasons set out above. we AF·
FIRM the judgroent of the district court
confirming the arbitral award in this case.

O

N

UNITED STATES of America,
Plaintiff-Appellee,

EW

.N

W

W

2.

Nor can review fo r a " manifest disregard of the
law" be pigeonholed into the "vio lation of public
policy" basis for refusal to confirm an award
contained in Article V(2)(b) of the New York
Convention. The federa1 courts that have ad·
dressed the public policy limitation have con·
cl uded that It "is to be construed narrowlv to be
applied only where enforcement would 'viol ate
the fo rum state's most basic notions of morality
a nd j ust ice." Forochrome, inc. v. CoplJi Co .. ui.
517 F.2d 512. 5 16 (2d Cir.1975). Whatever may
be meant by the manifest disregard doctrine ap·
plicable in domestic arbitration cases, it is clear
that such a doctrine does not rise to the level of a
violation of public policy that is necessary to

No.

9 ~2219.

United States Court of Appeals,
Sixth Circuit.
Argued June 18, 1996.
Decided July 3, 1996.

Following defe'.ldant's violations of tenns
of supervised release, the United States District Court for the Eastern District of Michigan. Bernard A. Friedman. Judge, sentenced
defendant to additional 24 months' imprisonment. to be served upon expiration of an

W

•

[10J Unfortunately fo r Behr, however,
such a conflict does indeed exist. For exampie, 9 U.S.C. § 207 explicitly requires that a
federal court "shall confinn the award unless
it finds one of the grounds for refusal or
deferral of recognition or enforcement of the
award specified in the said Convention."
(Emphasis added.) In turn, Article V of the

v.

Michael THRONE BURG, DefendantAppellant.

YO
R

Behr now attempts to impose those Federal Arbitration Act grounds for granting relief
from an arbitral award upon the court in this
matter. Although the New York Convention,
and not the Federal Arbitration Act, usually
applies to federal court proceedings to recognize or enforce arbitration awards made in
other nations, 9 U.S.C. § 208 provides that
the Federal Arbitration Act may apply to
actions brought pursuant to the New York
Convention "to the extent that [the Federal
Arbitration ActJ is not in conflict with [9
U.S.C. §§ 201- 208J or t he Convention as ratified by the United States."

Convention lists the exclush··e grounds justifyi ng refusal to recognize an arbitral award.
Those grounds. set out in Part 1I, above. do
not include miscalculations of fact or manifest
disregard of the law.' Intemational Stan·
dard Electrical Corp .. 745 F.Supp. at I 1.
This court is. therefore, "ithout jurisdiction
to engage in the type of review requested by
8ehr.3

KC

.

gard of the law." Wilko v. Swan.. 346 U.S.
427. -136-37. 74 S.Ct. 182. 187-88. 98 L.Ed.
153 (1953). overruled on other grounds by
Rodriguez de Quijas v. Shea'rlionlAmeric(tn
Express. Inc.. -190 U.S. 477, 109 S.Ct. 1917.
104 L.Ed.2d 526 (1989): Carte Bla>u;he
(Singapore). 888 F 2d at 265. In order to
constitute a "manifest disregard of the law,"
however, the error under review must be
"obvious and capable of being readily and
instantly perceived by the average person
qualified to serve as an arbitrator. Moreover. the term 'disregard' implies that the
arbitrator appreciates the existence of a
clearly governing legal principle but decides
to ignore or pay no attention to it." M errill
l-ynch, Pierce. Fenner & Smith, Inc. v. Bobker, 808 F.2d 930, 933 (2d Cir.1986).

R
G

u.s.

Cite B.!I87 F.3d 8.51 (6t h Cir. 191)6)

deny confirmation of a foreign arbitral award.
See. e.g., inlernlJlWlwi Sta ndard £Iecrnc Corp.,
745 F.Supp. at 18 1.
3.

Even if this coun were to review the arbitral
award under Federal Arbit.r:ltion Act standards.
It appears that no manifest disregard of the law
can be demonstrated. For the reasons detailed
by the magistrate judge in his report and recom·
mendation. any mistake made by the arbitrator
in app lying M.C.L. § § 600.296 1 was more likely
the result of inadven ence. rather than a can·
scious decision to ignore the relevant law.

United States
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Co.UNSEL: For M & C Co.RPo.RATIo.N, a Michigan
corporation, d/b/a Connelly Co., Plaintiff - Appellee:
Russ E. Boltz, ARGUED, John C. Louisell, BRIEFED,
Cross & Wrock, Detroit, Ml.

EW

For ERWIN , BEHR GMBH & Co.., KG , a foreign
corporation, Defendant - Appellant: Ricbard D. Bisio .
ARGUED, BRIEFED, Honigman, Miller, Scbwartz &
Cohn, Detroit, MI .

.N

JUDGES: Before: No.RRlS and DAUGHTREY, Circuit
Judges; HIllMAN, DistrictJudge. *

W

* The Honorable Douglas W. Hillman, Uni ted States

W

W

District Judge for the Western District of Michigan.
sitting by designation.

o.PlNlo.NBY: MARIHA CRAIG DAUGHTREY

o.PlNlo.N: MARIHA CRAIG DAUGHTREY, Circuit
Judge. This appeal involves a cballenge by Erwin Behr
GmbH & Co ., KG, to a district court order confirming an international arbitration award Behr contends
that the arbitrator e*ceeded his authority by assessing
damages that were outside the scope of the arbitra tj on
proceeding' s terms of reference. Behr also insists that
because the contested damage award is in manifest disregard of the law and is based upon a miscalculation of

LEXIS·· NEXIS·

fact , it must be set side under the Federal Arbitration
Act. For the reasons set out below, we disagree and we
tberefore affirm.

-

I. PRo.CEDURAL AND FACTUAL BACKGRo.UND

DlSPo.SITIo.N : AFFIRMED.

.
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July 3, 1996 , Decided
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May 14, 1996 , Argued
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Behr, a German limited liability entity, entered into a
contract on March 18, 1985, with M&C Corporation ,
a Michigan corporation doing business as the Connelly
Company. Pursuant to the agreement, Connelly ["'2]
was to serve as the exclusive sales agent for Behr in
tbe United States and Canada for a period of at least
five years for tbe sale of wood interior panels for luxury automobiles. In addition, the contract specified that
the "agreement shall be interpreted witb and governed
by the laws of the State of Michigan," and tbat "all
disputes arising in connection with the present contract
sball be finally settled under the Rules of tbe Court of
Arbitration of tbe International Chamber of Commerce
by one or more arbitrators appointed in accordance with
the said Rules . "
In 1991, Behr announced, in accordance with the provisions o~ contract, that the agreement would be
terminated. When Behr failed to forward to Connelly
tbe commissions earned by tbe Michigan company for

some of the sales and client development work performed, however, Connelly filed suit in federal district
court seeking damages fo r breach of contract, improper
termination of contract, and tortious interference with
contractual relations. Connelly named as defendants
Behr, Heinz Etzel, the managing director of the corporation, and two Behr principals, Michel Karkour and
Sami Sarkis. Only Behr and Etzel were served with [*3]
process, bowever. The district court stayed any judicial

LEXIS·· NEXIS·
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and expenses. Not contested by any party, however,
were the findings that the arbitrator bad no jurisdiction
over the claim against Etzel and that CoMelly sbould
be awarded $ 956,768 in damages and interest payments
[*4] for commissions wrongfully withheld by Behr.

such judgments from judicial review even in cases in-

R
G

volving fraud , procedural irregularities, or exertion of
improper influences upon arbitrators . In order to ensure

that necessary safeguards are not foreclosed , tbe Second
Circuit bas recognized that "the terms ' fmal' and ' binding' [in arbitration agreements] merely reflect a contractual intent that the [+6] issues joined and resolved in tbe
arbitration may not be tried de novo in any court . .. Iran
Aircraft Industries v. Avco Corp. , 980 F.2d 141, 145
(2d Cir. 1992). By so bolding, the Second Circuit also

provided that tbe defenses to enforcement of awards described in the New York Convention itself would remain
available to parties who are unsuccessful in arbitration
proceedings. ld. We concur in this interpretation of the
arbitration rules.

O
N

Following release of the arbitrator's decision,
Connelly petitioned tbe federal district court pursuant
to 9 U. S. C. § 207 for confirmation of the entire ar-

As noted by Sehr, however, strict adherence to the
principle of finality of arbitral awards would insulate

N
.O

paid to a sales representative. MCL § 600.296 I (5)(b) .

Behr also contests the arbitrator's decision requiring it
to submit to CoMelly $ 335,793 .47 in legal fees, costs,

ICC Rules of Conciliation and Arbitration , Art. 24.

O

•

times the value of commissions due hut intentionally not

ties are deemed "to have waived their right to any form
of appeal insofar as such wai ver CAD validly be made . "

TI

Pursuant to tbe Rules of the Court of Arbitration of the
International Chamber of Commerce, a British arbitrator was tben assigned to the case and London, England,
was designated as the neutral site of tbe proceedings.
On Marcb I. 1994, after more than one year of submissions of documentation, arguments, and hearings. the
arbitrator issued I I awards, only two of whicb are still
contested by the parties. One of those contested matters involves the arbitrator's award granting COMelly
$ 683,761 in damages pursuant to a Michigan statute
assessing against a defendant an amount equal to two

by whicb tbe parties agreed to be governed also provide
that "tbe arbitral award sball be fmal" and that the par-

VE
N

proceedings and ordered the parties to submit the dispute
to arbi tration as required by the contract.

KC

bitration award in accordance with the provisions of

R

the Convention on the Recognition and Enforcement of
Foreign Arbitral Awards, known simply as the New York
Convention. See 9 U.S. c. § 201. Behr then filed a mo-

.N

EW

tory damages granted pursuantto MCL § 600.2961 were
improper and that the award of costs, fees, and expenses
sbould be reduced to reflect the resulting lesser damage
amount. The magistrate judge to wbom the motions
were assigned first recommended that those portions
of tbe award to wbicb there was no objection be confirmed. The district court adopted that recommendation

W

W

and entered partial judgment on August IS, 1994. Four
months later, the magistrate judge also recommended
that Behr's motion to vacate the award in part be denied
and that CoMeUy'. motion to confirm the entire award
be granted. The district court also concurred in tbat
recommendation 8I).d entered a second partial judgment
confirming ["5] the disputed portions of the arbitrator's
awards. From that judgment, Behr now appeals.

W

•

YO

tion to vacate the award in part, contending that the statu-

n.

FEDERAL COURT NRISDlcnON

As a preliminary matter, CoMelly argues that tbe fedto ""i.", tb e arbjtra.

eral courts have no jurisdiction

tor's awards because the parties agreed that all disputes
regarding tbeir contract would "finally settled" byarbitration. Furthermore, COMelly contends that the arbi tration rules of tbe International Chamber of Commerce

LEXIS" NEXIS'

Simply because all judicial review of arbitral awards

is not foreclosed does not mean, however, tbat Behr may

petition tbe federal courts of this country for an order vacating an award made in a foreign nation . On December
29, 1970, the New York Convention was "entered into
force" for the United States and tbus became the applicable law for the "recognition and enforcement of arbitral
awards in the territory of a [national] State other than
the [national] State wbere the recognition and enforcement of sucb awards are sought. " New York Convention,
Art. 1(1 ). Pursuant to the Convention, an application
for setting aside or suspending an arbitral award may be
made only to a "competent authority of the country in
whicb. or under [+7] the law of whicb, that award was
made. " New York Convention, Art. V1 (referencing Art.
V( I)(e».
Although the arbitral award at issue in this appeal was
clearly not made within the United States. Bebr cog_
tends that it may seek to vacate tbat award here because
the parties agreed to dissolve their dispute pursuant to
Michigan law, thus ensunng that me award wD riiide

' under the law of [tbe Urnie(! Statesl . ' lD lntemationaT
Suuuio.rd Electric Corp. v. Brutas Sociedad Anonima
Petrolera , Industrial Y ComercUll, 745 F. Supp. 172,
178 (S.D. N. Y. 1990), however, the court held:
The contested language in Article V( I)(e) of the
Convention, ".
. the competent authority of the
country under the law ofwhicb, [tbe] award was made"
refers exclusively to procedural and not substantive law,

LEXIS" NEXIS'
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and more precisely. to the regimen or scheme of arbi-

be separated from those not so submitted. tbat part oftbe

tral proce<iura11aw under which the arbitration was

award which contains decisions on matters submitted to
arbitration may be recognized and enforced; or

arbitration because, under the tenns of tbe New York
Convention itself. judicial review of such an award is

•

extremely limited and extends only to proceduml aspects
of the determination . Moreover, as recognized by the
Supreme Court in MIS Bremen v. Zapata Off-Shore Co. ,
407US.l , 9,32L. Ed. 2d513,92S. Ct. 1907(1972),
"we cannot have trade and commerce in world markets
and international waters exclusively on our terms . governed by our laws, and resolved in our courts. "
From a conclusion that Behr may not seek to vacate
the arbitral award in the district court, ConneUyengages
in an extrapolation exercise to argue that Behr may not

(e) The award bas not yet become binding on tbe parties , or has been set aside or suspended by a competent

autbority of tbe country in whicb, or under the law of
whicb, tbat award was made .
Furthermore, recognition and enforcement of an award

may be refused if the subject matter of the conflict is
not capable of settlement by arbitration in the country in
which enforcement is sought, or if recognition and en-

forcement of the award would violate the public policy
of that country. New York Convention, Art. V(2)(a)(b).

O
N

raise any objections to the arbitrator's decision in the
courts of the United States. Such a restriction on access

agreement of the parties, or, failing such agreement, was
not in accordance with the law of the country where the
arbitration took place; or

R
G

plying the substantive law for the dispute [+8] does notbing to enhance the underlying principles of international

N
.O

correct oWe. Resorting to the courts of the nation sup-

(d) The composition of the arbitral autbority or the arbitral procedure [+ 10] was not in accordance witb tbe

O

We conclude that the result reached by tbe district
court in International Standard Electric Corp. is the

TI

ducted , and not the substantive law of cootract which
was applied in the case.

VE
N

COD-

to judicial oversight is, however, as unwarranted as is
a policy of allowing tbe courts to re-examine the very

KC

issues that the parties to the contract agreed to remove

from the judicial arena and commit to tbe discretion of
the arbitrator. Article V of tbe New York Convention,

R

in fact, provides that enforcement and recognition of a

YO

foreign arbitral award may be refused upon proof [*9] of
certain deficiencies proven by a party to an arbitration

EW

.N

The parties to the agreement . . . were, under
law applicable to tbem, under some incapacity, or
said agreement is not valid under the law to whicb
parties bav. subjected it or, failing any indication

W

(a)
the
tbe
tbe

W

thereon, under the law of the country where the award
was made; or

W

•

proceeding. Pursuant to Article V(I)(a)-(e), enforcement may be denied upon a showing that;

(b) The party against whom the award is invoked was
not given proper notice of the appo.intment of the arbitrator or of the arbitration proceedings or was otberwise
unable to present his case; or

(c) The award deals with a difference not contemplated
by or not falling within tbe terms of tbe submission to

Section 207 of Title 9 of the United States Code clearly

bestows upon the district court tbe authority to entertain ConoeUy's motion to confirm tbe arbitral award.

Similarly, because that same statutory provisioo and
Article V of tbe New York Convention also recognize
a party ' s right to object to confumation on specified
grounds, Behr's cballenge to the award, on sucb limited
within the unsChcuon of the olstnct court.
Article VI of the New York ConventIOn, "'I
oweve ,

severely restricts a party in choosing a venue in whicb
to file motions to set aside or suspend a foreign arbitral
award. We bold, as did the district court in International
Standard Electric Corp., that sucb a motion to vacate
may be heard only in the courts of the country where
tbe arbitration occurred or in the courts of any country
whose proceauraI law was specificall invoked in the
contract cilling or arbItratIOn of contractual disputes.

m. SCOPE OF THE ARBITRATION'S TERMS OF
REFERENCE CONCERNING DAMAGE AWARDS
Part of tbe arbitrator's award in this dispute included
damages assessed pursuant to MCL § 600.2961. That
statute provides, in relevant part;
A principal who fails to comply witb this section is liable
to tbe sales representative for both of the foHowing;

arbitration, or it contains decisions on matters beyond

the scope of tbe submission to arbitration, provided that,
if the decisions on matters submitted to arbitration can

lEXIS'· NEXIS'

(a) Actual damages caused by the failure to pay tbe com-
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As noted ahove, a party to foreign arbitration may
successfully challenge confi rmation of an award if any
part of that award doe. not fall within the terms of sub-

nl MCL §600.2961 became effective immediately
upcn approval on June 29 , 1992 .

MCL § 600.2961 (5) . Before this [*12] court, Behr now

TI

The application of MCL § 600.2961 to this dispute
does not involve assertion of a new cause of action not
contemplated by the parties in the terms of reference. AJj
noted by the arbitrator in his award. the statute is compensatory in nature and merely designates another measure of damages fo r the same breacb. of contract action
against Behr. The arbitrator's examination of the legislati ve history of the provision revealed that the statute was
indeed an attempt by Michigan lawmakers to compensate [*15] sales agents for goodwill and other assets lost
that would be difficult to quantify in a dispute. Thus,
rather than requiring the harmed agents to resort to costly
litigation to provide the detailed accounting necessary
to ascertain all relevant damages, the legislature simply
chose to assess those additional damages by requiring a
principal who intentionally fails to pay commissions due
to remit two times that amount to the agent.

VE
N

Without question , the terms of reference prepared for
the arbitration did not specifically mention § 600.2961.
Behr insists that because that challenged statutory provision calls for what it characterizes as "penalty" payments
by a "guilty party" in a contractual dispute, such a specific reference to the provision should be required in
order to place the parties on notice of the potential application of the statute's alternative "theory of liability. "
On the other hand, Connelly contends that the damages
referenced in the statutory provision are compensatory
in nature and that the request for such payment is thus
included by implication within the broad categories of
relief mentioned [+[3] in the arbitrator's terms of referencc.

O

mission to the arbitration. New York: Convention, Art .

V(l )(c). In its objections to confirmation of the arbitral
award in this matter, Behr contests the statutory damages
granted to Connelly pursuant to the provisions of MCL
§ 600.2961 for just such a reason.

EW

W

W
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In those terms of reference defining the issues to be decided in the arbitration, the parties agreed that Connelly
sought from Behr specified, estimated monetary damages, as well as "such other relief as is within the authority of the Arbitrator as may be justified in this matter." Furthermore, the parties concurred in the wording
of the issues to be determined during the proceeding,
including the issue calling upon the arbitrator to decide
"any other issues which may be found relevant by the
Arbitrator arising out of the Claims. "

W

•
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(b) [f the principal i. found to have intentionally failed
to pay the commission when due, an amount equal to
2 times the amount of commissions due but not paid as
required by this section or $ 100,000.00, whichever is
less.

R
G

coo tests the appropriateness of such a double damage
award in this case.

Behr knew, or should have known. of the potential relevance of that statutory provision. Moreover, in a filing
submitted on December 4 , 1992, Connelly specifically
mentioned [014] the statute and its application to the upcoming arbitration proceeding.. Behr made no reply to
tbat claim in its response to the filing on January 28 ,
1993. In fact , although Behr asserted that the statute's
provisions were not applicable to the dispute in a March
11. 1993 , submission, it was not until May 17, 1993,
that the company claimed tbat reliance upon the provisions of the statute would be outside the terms of reference.

missions when due.

Both in their contract with each other and in the terms
of reference, Behr and Connelly also agreed that any
dispute involving their business relationship would be
resolved according to the laws of the State of Michigan.
At the time of the preparation of the terms of reference
for the arbitration in August, 1992, that applicable law
included MCL § 600.2961(5), which had been in effect
in Michigan for more than six weeks. n 1 Consequently,

LEXIS·· NEXlSo

Because the damages are considered compensatory, the
arbitrator correctly concluded that payment of such co mpensation pursuant to MCL § 600.296 1(5)(b) was envisioned by the tenns of reference. Those terms broadly
state that Connelly "has suffered monetary damages as a
result of [Behr's] failures [to pay the full amount of commissions due] . " Terms of Reference, Article ill(A)(c).
Although Connelly does then seek monetary damages
estimated to be $ 750.000, that request specifies that the
damage amount represents only the actual amount of the
"unpaid commissions to Plaintiff, without deduction or
offset." The terms of reference also explicitly provide
that Connelly seek. "other relief" that i. available under
the applicable law to compensate it for losses [+16] "as a
result of [Behr's] failures [to pay the full amount of commissions due] .' We conclude that the MCL § 600.296 1
damage award thus was within the scope of the arbitrator 's terms of reference, that it did not raise a new theory
\\ of liability, and that it did not impose a new evidentiary

lEXIS·· NEXlSo
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requirement upon Behr.
A similar conclusion was reacbed by tbe Second
Circuit in the analogous situation presented in Carte
Blanche (Singapore) Pre., Lui. v. Carre Blanche
Inremalional, Lui. , 888 F.2d 260 (2d Cir. 1989).
In tbat case, the terms of reference to tbe arbitration panel included an issue which stated, "Has
CarteBlancbeS[ingapore) establisbed a claim for damages , and , if so , in what amount? " Id. at 266. Due to
tbe open-ended nature of the language of tbe inquiry and
tbe fact that no restriction was set 00 the theories of damages that could be asserted, the court determined that a
subsequent allempt by tbe plaintiff to file "an amended
damages pleading" seeking an additional $ 3 .5 million
in consequential damages was encompassed by the terms
of reference. Id. at 266-67.

clearly governing legal principle but decides to ignore
or pay no attention to it. " Merrill Lynch, Pierce, Fenner
& Smith , Inc. v. Bobker, 808 F.2d 930, 933 (2d Cir.
1986).
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Behr now attempts to impose those Federal Arbitration
Act grounds fo r granting relief from an arbitral award
upon tbe court in this mailer. Although the New York
Convention, and not the Federal Arbitration Act, usually
applies to federal court proceedings to recognize or enforce arbitration awards made in other nations, 9 U S. c.
[ 0191 § 208 provides that the Federal Arbitration Act
may apply to actions brought pursuant to tbe New York
Convention "to tbe extent that [the Federal Arbitration
Act] is not in conflict witb [9 US. C. §§ 201-208] or tbe
Convention as ratified by tbe United States. "

VE
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In the present case, Connelly sought, througb tbe
terms of reference, to receive both the [017] actual
amount of the commissions due to it from Behr and any
other compensatory relief to whicb it would be entitled
under the applicable laws of the State of Michigan. The
award of damages pursuant to MCL § 600.2961 was,
therefore, contemplated by the parties and was within
the terms of reference defining tbe arbitrator's authority.

to serve as an arbitrator. Moreover, the term' disregard '
implies that tbe arbitrator appreciates the existence of a

Unfortunately for Behr, bowever, sucb a conflict does
indeed exist. For example. 9 US. C. § 207 explicitly
requires that a federal court "sball confirm the award
unless it finds one of the grounds for refusal or deferral of recognition or enforcement of the award specified
in the said Convention. " (Emphasis added. ) In tum,
Artic le V of the Convention lists the exclusive grounds
justifying refusal to recognize an arbitral award. Those
grounds, set out in Part n a v do not include miscu atlOns of fact or manifest disregard of the law. n2
InternatiofiiJl StantkirtJ Elecrrical Corp. , 745 F. Supp.
at 181. This court is, therefore, without jurisdiction to
engage in the type of review requested by Bem. n3
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review must be "obvious and capable o f being readily
and instantly perceived by the average person qualified

KC

IV. ALLEGED MANIFEST DISREGARD OF THE
LAW AND MISCALCULATION OF FACT
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Pursuant to the provisions of 9 US. C. § 11, a federal
court may indeed modify or Correct an arbitration award
"where there was an evident material miscalculation of
figures . . . . " Furthermore, [018] although not mentioned in the statute itself, an award may be vacated under tbe Federal Arbitration Act if the arbitrator exhibits
a "manifest disregard of the law. " Wilko v. Swan , 346
US. 427,436-37, 98 L. Ed. 168, 74 S. Ct. 182 (1953),
overruled on other grounds by Rodriguez de Quijas v.
ShearsonlAmerican Express, Inc., 490 US. 477. 104L.
Ed. 2d 526, 109 S. Ct. 1917 (1989); Carte Blanche
(Singapore) , 888 F.2d at 265. In order to constitute a
"manifest disregard oftbe law, " bowever, the error under

W

•
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In a final cballenge to the award, Behr contends
that reference to the review provisions of the Federal
Arbitration Act, 9 US.C. §§ 1-16, sbould lead this
court to conclude that the arbitrator either exhibited
a mani fest disregard for the law or else miscalculated
tbe facts in arriving at the amount of damages owed
to Connelly. Specifically, Behr asserts that the arbitrator failed to give effect to the 4S-<lay grace period for
paying sales representatives' commissions found in the
applicable Michigan Jaw and that, as a result, Connelly' s
petition for confirmation sbould be denied.

LEXIS"· NEXIS"
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n2 Nor can review for a "manifest disregard of the
law" be pigeonboled into the "violation of public policy" basis for refusal to confirm an award contained
in Article V(2)(b) of the New York Convention. The
federal courts that bave addressed the public policy limitation bave concluded that it "is to be construed oarrowly to be applied only where enforcemeot would violate the forum state's most basic no~
tions of morality and justice." Fotochrontl!, In c. v.
Copal Co., Ltd. , 517 F.2d 512, 516 (2d Cir. 1975).
Whatever may be meant by the mani fest disregard
doctrine applicable in do,mestic arbitration cases, it
is clear that sucb a doctrine does not rise to the level
of a violation of public policy that is necessary to
deny confirmation of • foreign arbitral award. See,
e.g ., International Standard Elecrric Corp. , 745 F.
Supp. at 181.
["20]

n3 Even if this court were to review the arbitral

LEXIS"· NEXIS"
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87 F.3d 844; 1996 U. S. App. LEXlS 15947 , '"20;
1996 FED App. 0 195P (6th G r.)

rather than a conscious decision to ignore the relevant law.

For the reasons set out above, we AFFIRM the judgment of the district court confirming the arbitral award

in this case .
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award under Federal Arbitration Act standards, it
appears that no manifest disregard of the law can be
demonstrated. For the reasons detailed by the magistrate judge in his report and recommendatioc , any
mistake made by the arbitrator in applying MeL §
600.2% I was more likely the result of inadvertence,
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