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SHELL INTERNATIONA L PETROLEUM COMPANY L1\1ITED
(TRADI NG AS SHELL INTERNATIONA L TRADING COM P ANY)
(A PPELLANTS) (S ECONe APPEAL)

LORD KEITH OF KINKEL
.\ \y Lords,
I have had the opportunity of considering in draft the
speeches to be delivered by my noble and learned friends Lord
Oliver of Aylmerton and Lord Goff of Chieveley.
I agree with
them, and for the reasons they give would allow the appeal in the
garnishee proceedings and disc harge the Mareva injunction.

LORD BRANDON OF OAKBROOK
\1y Lords,
F or the reasons contained in the speeches of my noble and
learned friends, Lord Oliver of Ay lmerton
Lord Goff of
Unitedand
Kingdom
Chieveley, with both of which I agree, I would allow these appeals.
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This appeal raises an important question; wh en there is a
conf lic t between an order of an Eng lish court and an orde r of a
c ourt of a fo re ign s tate wh ereb y a debtor is compellable under
English law to discha rge hi s debt by payment to a third party and
is compellab le under fo reign law to discharge hi s debt by payment
to hi s c redi tor, thus render ing the debtor li able to pay t he same
debt twice over, in what circumstances sh ou ld the Eng li sh cou rt
defer to the fo re ign court thus removing the dange r of doub le
paym ent but thereby prevent ing t he third party from enforc ing an
Eng lish judg ment debt ag ainst the creditor?
In the present case
th e debtor is the appellant, Shell International Petroleum Co. Ltd.
("Sitco"), the creditor is th e R'As al -K haimah ,\ la t ional Oil Co.
("Rakoil") a nd the third party is the respondent Deutsche
Schachtbau- Und T iefbohrgesellschaft m. b. H. ("0.5. T. "). Si tco is an
Eng li sh com pany res id ent in England. Sitco admits and c la ims to
;) We Rakoll U.S. 54 .8 m. and in tere st fo r all supplied by Rakoil to
Si tco ,n t he state of R'As a l-Kha im ah ("the State" ). Rakoi l was
Incorpo rated in the State and is res id ent in the State.
Under
I:ngllsCl pr iva te int ernational law ru les the debt admitted to be du e
D.S.T. is a judgment
fro'n ~ i tc o to Ra koil is situate in Engl and.
c red lt;) r wf Rako il fo r sums ex c eeding U.S. 54.8m. The only ',v ay
by wh ich D.S.T. can obtain any payment is by a garnishee order
wh ereb y Sitc o will pay to D.S. T. the debt which Sitco ow es to
Rako il. The payment by Si tco to D.S.T. pu rsuan t to the ga rnishee
order '>lill, under English law, discharge to th e extent of the
pa ym en t, the debt ow ed by Sitco to Rakoil. The payment by ~itco
to 0 .5. T. pursuant to the garnishee order will also di schar ge , to
the extent of t he paym ent, t he judgment debt owed by Rakoil to
n .S.T. '\ garn ish ee order has been made but not imp lemented and
~it co now ask for th e garnishee order to be disch arged because the
Civil Cou r t of the Sta t e has ordered Sitco to pa y the State.
If
the garnishee o rde~ is discha rged D.S. T, will no t be able t;)
O!nfo rce its judgm ent debt against Rakoil. If the garnish ee order I S
no t discharged Si tc o may be obliged to pay twice ove r un less the
Civil Court of the State re lents or unless Rakoil pays the English
judg ment debt due from Rak oil to D.S.T.
Si tco a rgue that a
garn ishee order shou ld no t be made if in the resu lt Si tco may be
obl ig ed by the con joint effect of th e order o f th e Eng li sh court
and the or de r of the Civil Court to pay twice ov er. D.S.T. argue
that it is the duty o f the English court to enfo rce the judgment
debt owed by Rakoil to D.S.T. under Engl ish law without taking
into accoun t the order of the Civil Cou rt.
This raises the
quest ion of pr inciple.
0 .5. T. al so argue in th e al ternat ive th at
having regard to the conduct of Rakoil, the State, th e Civil Cou rt
and Sitco, it is pr oper t hat the English codr! should expose Sitc o
to the ri sk of paying twice ratner than condemn D.S. T. no t :0 be
paid a tall.
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The State is an independent sovere ign state si tuate on the
southern shores of the Persian Gulf. The State is represented by
All the issued share capital of Rakoil belongs, to the
the Ruler.
Ruler; the affair's of Rakoil are superv ised by the Crown United
Pr ince Kingdom
on
behalf of the Rule r.
By a n agreement dated 23 May 1973Page
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concession agreement") the State granted a concession for the
exploration and exploitation of oil in an a rea of the territorial
waters of the State defined by the concession agreement.
Pu rsuant to the concession agreem e nt a weJl, known as 6 - 1 was
driJled and · disclosed the presence of hydr o carbons.
Under the
concession agreement the State through Rakoil was liable to
contribu t e to the cost of the drilling of weJl 6 - 1 but only if the
weli produced commercial quantities of oil defined as 15,000
barrels per day.
Rakoil was not asked to contribute and did not
contribu t e to the costs of well 6 - 1.
6y an agreement ("the
assignment agreement") dated I September 1976 which incorporated
an operating agreement ("the 1976 operating agreement") the
holders of the concession, then a consortium of companies
represented in these proceedings by D.S. T., agreed to drill further
wells and the State through Rakoil became entitled to inte rests in
those wells and became liable to pay a proportion of the cost s and
expenses of exploration whether or not those wells produc ed oil.
Further wells were drilled, some contributions to costs were paid
by Rakoil, but in 1978 the State stopped all contributions towar ds
exploration costs.
The concession agreement to which the
ass ignment
agreement
and
other
later
agreements
were
supplemental and the 1976 operating agreement included the
fo llow ing arb i tra tion clause:
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"1.
All
disputes
arising
in
connection
with
the
interpretation or application of this agreement shall be
finally settled under the rules of conciliation and arbitration
of the International Chamber of Commerce by three
arbitrator~ appointed in accordance with the rules.
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2.
The arbitration shall be held in Geneva, Switzerland,
and shall be conducted in the English language."
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D.S. T. on behalf of the consortium accord ingly referred to
arb itrat ion in Switzerland claims against Rako il and the State in
respect of contribut ions to the costs o f explorat ion.
The State
and Rakoil challenged the jurisdiction of the arb itrat ion tribunal on
the grounds that the assignment agreement and the 1976 operating
agreement and subsequent supplemental agree ments ought to be set
aside because, it was alleged , the holders of t he concession in
1976 had falsely represented that commercia l quantit ies of oil had
been established and that substantia l quantit ies of oil had been
discovered as a result of the sinking of well 6 - 1.
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The rules of conciliation and arbitration of the International
Chamber of Commerce which were incorporated in the relevant
arb itration clauses provided, inter alia, that:
" • . . the arbitrator shall not cease to have jurisdiction by
reason of any claim that the contract is null and void or
allegation that it is inexistant provided that he upholds the
validity of the agreement to arbitrate. He shalf continue to
have jurisdict ion, even though the contract itself ma y be
inexistant or null and void, to determine the respective
rights of the parties and to ad judicate upon their claims and
pleas."
The arbitration tr ibunal appointed toUnited
hear Kingdom
and determine the
application made by D.S. T. determined that
tribunal had
Pagethe
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jurisdiction,
that
the allegat ions of misrepresentat ion were
unfounded, and awarded D.S. T. on behalf of the consortium, against
the State and Rakoil jointly and severally U.S. $4,635,664. and
interest from 30 June 1980 until payment. The final award was
dated 4 July 1980.
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A Convention award shall
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Switzerland, where the awar d in favour of D.S.T. was made
on 4 July 1980 is a party to the New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards ("the New
York Convention") adopted by the Uni ted Nations Conference on
International Commercial Arbitration on 10 June 1958. Section 7
of the ,- 'lrbitration Act 1975 defines an "arbitration agreement" as
an agreement in writing to submit to arbitration present or future
differences capable of settlement by arbitration and defines a
"convention award" as an award made In pursuance of an
arbitrat ion agreement in the territory of a state, other than the
Uni ted Kingdom, which is a party to the New York Convention.
Section 3 of the Act of 1975 provides that:
be enforceab Ie -
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(a )
in England and '.Va1es, either by action or In
the same ;nanner as the aw ard of an ar':>itrato r 15
enforceable by virtue of section 26 of the -'lrbit rat ion
,-'lct 1950; . . .
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(2). ,-\ny Conven t ion award which would be enforceable
und er this Act shall be treated as binding for all purposes
on the pe rsons as between whom it was made, and ;nay
accordingly be relied on by any of those persons by way of
defence. set off or otherwise in any lega l proceedings in the
Uni ted Kingdom; and any reference in this -'lct to enforc ing
a Conve'1tion award shall be construed as including
references to relying on such an award."
Gy section 5 of t~e Act 01 1975 enforcement of .}
Convention award shall not be refused except in certain speed ic
cases none of which aDplies to the Convention award dated ~ ju l\"
1980.
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By sec t ion 26 of the the Arbitration Act 1950:
"A n award on an arbitration agreement may, by leav e of the
High Court or a judge the reof, be enfo rced in the same
manner as a judgment or order to the same effect, and
where leave is so given, judgment may be entered in terms
of the award."

On 2 July 1986, Bingham J. gran ted D.S.T. leave to enforce
against Rakoil th e Convention award dated 4 July 1980 in the
same manner as a judgment and ordered Rakoil to pay to D.S. T.
the sum of U.S. $4,635,664 together with interest of U.S.
$3,778,366 . 49 acc rued to 30 June 1986.
On 25 February 1987
Leggatt J. refused an application by Rakoil to diSCharge th e order
da ted 2 July 1986 giving D.S.T. leave to enforce the Convention
award as a judgment. An appeal again st the decision of Leggatt
J. was dismissed by the Court of Appeal [1987] 3 W.L.R. United
1023 (Si
r
Kingdom
John Donaldson M.R., Woolf and Russell L.JJ.) on 24 March 1987.
Page 4 of 34
Accordingly for the purposes of this appeal D.S.T. must. be treated

as a judgment creditor against Rakoil for the sums specified
order mad e by Bingham J. on 2 July 1986.
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In the meantime litigation in the Stat e had taken place.
Immediately after D.S. T. filed on 7 March 1979 their request fo r
arbitration which resulted in the Convention award dated 4 July
[980, the St3.te and Rakoi[ began proceedings dated 3 April 1979
against Vit,tC:xploration B V. (the or iginal operator under the
concession agreement) and against D.S.T. in the Civil Cour t of the
State.
On 3 December [979 th e Civil Court gave judgment in
these terms:

[.
Rescind the agreement dated 23 July
between the plaintiffs and the defendants (sic)

[976
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2.
Order the defendants to pay the sum of U.S.
$[ ,424,89l.23 to the plaintiffs;
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3.
Order the defendants to pay the
Dirhams 1[0,687,339.6[ to the plaint iffs;
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4.
The court further decides the defendants have
no right to claim any amounts of money from the
plaintiffs under any arbitration proceedings; . . . "
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D.S. T. did not submit to the jurisdiction of the Civil Court.
Section 32(J) of the Civil Jurisdiction and Judgments Act [982
provides that a judgment given by a court of an overseas country
in any proceedings shall not be recognised if:
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,,(~)
the bringing of those proceedings in that court was
contrary .t o an agreement under which the dispute in
question was to be settled otherwise than by proceedings in
the courts of tha t coun try;

"
By section 32(2) of the Act of [982:
"Subsection (1) does not apply where the agreement referred
to in paragraph ( ~) of that subsection was illegal, void or
unenforceable or was incapable of being performed for
reasons not attr ibutable to the fault of the party b r inging
the proceedings in which the judgment was given."

On 25 February [987 Leggatt J. applying the Act of [982
and relying on other matters which it is ltnneCessary to
particularise dismissed an application by Rakoil for leave to serve
on D.S.T. a writ seeking to enforce against D.S.T. the judgment of
the Civil Court. An appeal against this decision was dismissed by
the Court of Appeal (Sir John Donaldson M. R., Woolf and Russell
L.JJ. ) in their judgment of 24 '<larch [1987J 3 W.L.R. [023. Rakoil
have not appealed to this House. The order of the Civil Court is
accordingly of no effect in this country.
Rakoil.

D.S. T. seek to enforce the judgmentUnited
debt Kingdom
owed to D.S. T. by
By R.C.S., Ord. 49, r.l of the Rules
Page 5ofof the
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Court where a judgment creditor has obtained a judgment fo r the
payment of a sum of money by a judgment debtor and "any other person within the jurisdictien ("
garnishee") is indebted to the judgment debtor, the Court
may, . • . ord er the garnishee to pay the judgment c'reditor
the amount of any debt due . . . to the judgment debtor
from the garnishee, or as much thereof as is sufficient to
satisfy that judgment
"

R
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By Ord. 49, r.8 :
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"/\ny payment made by a garnishee in compliance with an
order absolute under this Order
shall be a valid
discharge of his liability to the judgment debtor to the
extent of the amount paid.
"
~
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In the present case th e garnishee, Sitco, is indebted to the
judgment debtor, Rakoil.
The judgment credi tor, D.S. T., has
obta ined a n order that Sitco pay D.S.T. the amount du e from Sitco
to Rakoil; payment under this order will discha rge the liability of
~,t c O to Rakoil t o the extent of the payment.
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The debt from Sitco to Rakoil arose as a resu lt of 1
;:>ur ch ase b y Sitco of oil delivered I.o.b. to Sitco in the State.
The purchase agreement incorporated S itco's genera l terms and
,:ondi t lons fo r f. o. b. sales of products and feedstocks dated I
hnuar y 1934.
Condition 5 prov ided for payment to be made in
Uni ted S ta tes dollars against Rakoil invoices to banks des ignated
by Rakoil. Gy condit ion 14 -
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"The
validity,
const ructi on
and
performance o f
the
agreement shall be governed by the Law of England and an y
dispute or di fference between the parties in connect ion Wi th
the agree ment shall be referred to and determ ined by
arb itration under t he Internat ional Arbitration Rule s of th e
ondon Court o f In ternational Arb i trat ion. "
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By in voices dated IS June 1986 and 29 June 1936 rendere d
In respect o f oil supplied to Sitco payment o f the aggregate su m
o f U.S. $4,843,051.23 was directed by Rakoil t o be made by Sitc o
in four separate amounts to Brown Brothers Harr iman &: Co. of
.'Jew York to accounts in the names of Rakoil, the State and th e
Gas Board of the 5 ta te.

Applying English rules of private internationa l law t he debt
due from Sitco under t he invoi ces was situate in England and was
subject to the jurisd iction of the English court because the debtor ,
SiICO, was a company incorporated and reg istered in England.
Accord ingly, the debt was liable to be the subject of a garn ishee
order in favour of 0 .5. T.
On 2 July 1986, Bingham J . made an order restraining
Rakoil from removing outside the jurisdiction debts due to Rakoil
from any person within the ju ri sdiction up to U.S.S8.5m. On 25
July 1986 the orde r was amplified by restraining Rakoil "Tn particular from directing, accepting or receIving United
paymenKingdom
t
of the debt or debts due or to become due to them Page
from 6 of 34

Sitco or any other
England and Wales."

company

or

corporation

resident

In

N
.O

R
G

As a result of that order it was unlawful for Rakoil to receive
payment from Sitco of the sums totalling U.S. $4,843,051.23 and
inte rest du e under the invoices and it would have been a contempt
of court for Sitco to make payment to Rakoil. The order made
by Bingham J. was intended to prevent Sitco from paying Rakoil
pending proceedings by D.S. T. fo r a garnishee order di recting Sitco
to discharge Sitco's debt to Rakoil by paying D.S.T. the sums due
under the invoices in reduct ion of t~e judgment debt payable by
Rakoil to D.S.T.
Sitco infor med Rakoil and the State and the
Civil Court of the English proceedings a nd of the Order made by
Bingham J.
On 30 March 1987 the State, rep resented by the Crown
Prince, began proceed ings in the Civil Court against Sitco,
claiming U.S . $4,843,051.23, on the ground that Rakoil in selling
oil to Sitco had been acting on b.e half of the State. Sitco did not
submit
to the jurisdiction of the Civil Court but made
representations to the Civil Court in which Sitco submitted that
the Civil Court had no jurisdiction in view of the incorporation of
E~glish law and in vi ew o f the arbitra t ion clau se in the sale
agreement and furthe r represented that Sitco were unable to pay
because of the order made by B ingharn J. in the English court.
On 12 Apr il 1987 the Civil Court gave judgmen t against Sitco for
the amount claimed by the State, interest and costs.
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On 14 ."'p r il 1987 the State advised Sitco:
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tha t the Government is not prepared to consid er any
further dea lings with Sitco until Sitco honours its obligation
to pay for condensate already lifted and we do not accept
that you are unable to pay these cnonies now long overdue.
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I advise you that until such ticne as payment is effected
th e Government will not consider any further sales and will
no t enter into any commerc ial dealings with '5 itco."

On 12 ." 'ugust 1987 the Civil Court a rrested the vessel :'>lew
London then in port in the State and announce d that the vessel
would be detain ed un til Sitco paid to the State the sum of U.S.
$4,343.051.23 inte rest and costs pursuant to the order made by the
Civil Court.
The New London is owned by a Panamanian
corporation unconnected with Sitco and was mortgaged to a :-.lew
York bank.
The New London was unde r charter to Shell Trading
(Middle East) Ltd. an associate of, but a separate company from,
Sitco. The Charter expired about 15 October 1987. Shell Trading
(Middle East) Ltd. protested to the Civil Court that Sta te law did
not permi t the arrest of a vessel fo r a non-marine debt which was
not the liab iii ty of the owner or charterer. In ev idence in these
proceedings it appear~ that Shell Trading (Middle East) Ltd. rely
also on the Riyad~ Agreem ent to which the State is party; the
State lawy ers reply that the English translation of the agreement
is not ac curate and that in any event the Riyadh agreement is
subj ect to the customary law of the State.
The "New London"
remains under arrest.

United Kingdom
Page 7 of 34
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On 7 July 1987 Hobhouse J. made a garnishee order
directing Sitco to discharge its debt to Rakoil by making payment
to D.S.T. in part satisfaction of the judgment debt due from
Rakoil to D.S.T.
Sitco appealed against the garnishee orde r; the
appeal was dismissed by the Court of Appeal [1988] I Lloyd's Rep.
164 (Lloyd, Nourse and Woolf L.JJ) on 29 October 1987 . Sitco
-flOW
appeal ! to t.ru~ House against the making of the garnishee
orde r.
... ..
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that Sitco have been ordered by the
and Sitco have been ordered by the
If neither the English Court nor the
:nust either pay twice voluntarily or
English court and the Civ il Court
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The present position is
English court to pay D.S.T.
Civil Court to pay the State.
Civil Court gives way Sitco
run the r isk of both the
enforcing payment.

~

D.S. T. submit that the English court is bound by sectio~
of the Arbit rat ion Act 1975 to enforce the convention award da~ed l - I
:; July 1980. Neve rt heless the particular fo rm of enforcement by
garnishee order confers on the court a discretion to make or '
C
refrain fro:n making the order. That discretion must be exercised .
judicially but one powerful reason fo r the cou rt declining to make
<l garnishee order must be that compliance with the order will
pre judice the ga rnishee. ~ D.S.T. submit t~at prejudice arises not b~
virtue of th e garnJsf1ee order but by reason of the oppressive
c onduct o f the ~tate and the Civil Court; for the purposes of the
present proceedings the State uses the name of Rakoil or uses i ts
own na:ne when ever it suits the convenience of the State. 0 .5. T.
allege t hat the State and Rakoil were in breach of contract by
refus ing to continue the ir contr ibutions
to the cost of od
exp lorat ion and were in breach of contract by refusing to submit
to and accept arbitration; the allegations of misrepresentation were
false and we re found to be false in the course o f t he arbitratI on
proceedings wh ich resulted in the convent ion award; the threat to
cease bus iness ' ''' ith Sitco amounts to commercial blackmai l and
should be disregarded. D.S.T. further allege that the Civil Court
lacks integrity and independence; its judgments are intellectuall y
threadbare; the arrest of the New London amounts to hostage
taking and should be disregarded .
D.S. T. submit that it is in the
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long term inte rests of Sitco to resist the demands o f the Statej in

W

W

the light of the labyrinthine relationship be tween oil producers and
oil distr ibutors it is safe to ,assume that the Sta te and Sitco will
come to terms; the reoutation of the State will not be enhanced if
the State cont inues t~ be brutal to Sitco and the reputat ion o f
Sitco will not be enhanced if Sitco are seen to give way to the
State; in practice Sitco will not suffer as a result of the garnishee
order.
Sitco submit that if the garnishee or der is enforced then
the Civil Court at t he behest of the State will by one means or
another, secu re that the State is paid.
Sitco will pay twice .
D.S.T. will not be paid by Rakoil but by Sitco. Sitco submit that
in order to save Sitco, an innocent bye- stande r from the danger o f
double payment the garnishee orde r must be discharged.
In my opinion where there is a conflict of law relevant to
garnishee proceedings an English court should first decide whether
the circumstances a re such that English law requires the English
United law
Kingdom
court to assert exclusive jurisdiction or whether English
requires the Eng lish court to acknowledge the existence Page
of a8 of 34
concurrent jurisdiction exercisable by a foreign court.
If by

English law the English court is r~uired to assert exclusive
jurisdiction then in my opinion the English court should proceed to
reach a decision based exclusively on English law, ignor ing the
possibility that a foreign court mayor will also assert jurisdiction
and ignoring the consequences to the garnishee if the foreign court
exercises its jurisdict ion in a manner inconsistent wi th th e
garnishee or der.
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As an example of ci rcumstances which would r~uire the
Eng lish court to assert exclusive jurisdiction, take the case of the
Vice President of Ruri tan ia who buys and takes delivery in England
of British aircraft but defaults on the purchase price.
In an
.action for payment the Vice President submits to the English
jur isdiction but loses the action which results in a judgment debt
being entered in favour of the British manufacturer and against
the Vice President for the su m of £ I m. The Vice President has
opened an account in London with a b ranch of an English bank
which also has a branch in Ruritania.
The British manufacturer
seeks to garnish the credit balance amounting to £ 2m. of the Vice
President in the London branch of the bank.
The President of
Ru ritania threatens to close down the Ruritania branch of the bank
unless the bank pays to the Vice President in Ruritania the credit
balance £2m.
The Ruritanian Civil Cou rt claiming jurisdiction
because a resident of Ruritania is involved gives judgment against
the British bank for £2m.
The British bank does not submit to
the ju r isdiction of the Ruritani an court.
In the event of this
unlikely scenario, the English court, it seems to rne, could not
under English law decline to make a garnishee order.
The only
cou rse open to the bank, if obliged to pay twice, would be to urge
th rough commercial and diplomatic channels the need for Ruritania
to accept that, consist ently with the practice of friendly nations,
Ru r itania should not exercise its jurisdiction with regard to events
which took place wholly in Eng land.
The assertion of exclusive
jurisdiction by the English court in this case would be necessary in
order to prevent the arbitrary frustration of an English order by a
fo re ign resident.
The claim to exclusive jurisdiction would be
founded on five material circumstances; first the contract between
the Ruritanian Vice President and the Bri t ish .\\anufacturer is a
contract made and to be performed in England; secondly the Vice
President subm its to the jurisdict ion of the English cou rt; th ird ly
the contr act made by the Vice President with the London branch
of the bank is a contract made and to be performed in England;
fourth ly the debt sought to be garnished is situate in England;
fifthly the British bank does not submit to the jurisdiction in
Ruri tania.
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In Martin v. Nadel (Dresdner Bank Garnishees) [1906] 2 K.B
26 a garnishee order was sought against the London branch of a
German bank which held as security money deposited by a
customer of the bank wi t h the Berlin branch of the bank. The
customer did not submit to the jurisdiction of the garnishee
proceedings and the deposit constituting the debt from the bank
The English court
was incurred, situate and payable in Prussia.
refused to make a garnish{Oe order because it was the law of
Prussia that if the customer sued the bank in Berlin they could
no t set up in answer to the action that they had paid the amount
claimed under a garnishee order made by the English court.
United Kingdom
Vaughan Williams L.J. said at page 30:
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"I must therefore decide this case on the ground that it
would be inequ itab le to order the bank to pay the money to
the execution creditor when that payment would leave them
still liable to an action to recover the same debt brought in
a com petent court at th e fo reign place wh ere th e parties
reside. "
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In Swiss Bank Corooration v. Boehmische Industrial Bank
[1 923] 1 K.B. 673, judgment hav ing been recovered against a
fo reign corporat ion which submitted t o the jur isdic ti on, a garnishee
order wa s made attaching a debt du e from a London ba nk to the
fo re ign co rporation. At pp. 681-682 Strutton L.J. said this:
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"There is no doubt that a debt or liab ility arising In a ny
coun try may be discharged by t he laws of t hat country, a nd
that such a di scharge, if it extinguishes the debt or liab ili t y,
and does not m erely interfere with the remedies or course·
of procedure to enforce it, will be an e ff ectual a nswer to
the claim , no t only in the courts of that country, but in
ever y other country.
This is the law of Eng land, and is a
pr incip le of pr ivate international law adopted in other
countri es.
:-:loes this debt of £9,000 arise in this coun try?
It is a sum he ld by a bank er, who is r esident in this
c ountry, fo r his customer and no t payable until it is
demanded in this country . In my view th at is a debt a r ising
in thi s country and si tuate in this country. I can under stand
th e reluctance of a fo re ign court to acknowl edge the
validi ty of a judgment rec overed in this country wh er e the
debtor is not sub jec t, or where by t he· fo re ig n law he is not
sub ject, to th e law s of this country.
For instance, man y
fo re ign countr ies do not recognise th e English method of
serv ice ou t of the jurisdiction. If a writ, or not ice of t he
issue of a wr i t, is served upon one of th e ir sub jec ts they
dec line to recognise the wr it or any proceeding based upon
i:; but if a fo re igner appea rs to a wr it, and takes part in
an ac tion and so submits himself to t he ju r isd iction o f ou r
court s and obtains a bene fit by so do ing, I am not aware
that any fo re ig n countr y declines to recognise the val idity
of a judgment r ecovered ag ainst hi m.
That is what
happened in this case."
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This c ase illustrates the willingness of an English court to
asser t exclu sive jurisdiction where the debtor against whom a
ga rn ish ee order is sought has submitted to the jur isdiction.

In Sea Insuranc e Co. v. Ross ia
[1 924 ] 20 Lloyd's Rep. 308, 309 th e
make a garnishee order. Bankes L.J.
Swiss Bank Co rporation v. Boehm ische
673 in these te rms:

Insurance Co. of Petrograd
Cou rt of Appea l refused to
distinguished th e decision in
Industrial Bank [1 923] I K.B.

"The ma ter ial dis t inction between that case and th e present
is t ha t in the Swiss Bank c ase th e debtor had submitted to
the jur isdiction, and th e judg ment on th at ground was one
not only binding in this cou ntry bu t one which by the
comity of nations would be accepted as binding by the
courts of a fo reign country. ~ ot so the judgm ent on wh ich
United
the present garnishee proceedings are found ed. Not
only Kingdom
is
Page
10
it a judgment in default of appearance, but it is a judgment of 34

which can be shown to have been obta ined in the absence
of any proper service upon the defendants. It is, therefore
a judgment which would not be recognised as binding in the
courts of any fo reign country."
In the same case Scrutton L.J. at p. 312 sa id this:
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"English courts do not recognise the validity of fo reign
judgments wh ere the defendant is not a subject of, or found
in, th e for eign country, or has no t recognised the for eign
jurisdiction by appearing, or by express agreement. Nor do
fo reign tribunals recognise English serv ice out of the
jur isdiction on a foreigner where he has not appeared, or by
agreement submitted, to the jurs iction. In the case of the
Swiss Bank Corooration to whic h we were referred, the
de fendants though out of the jurisd iction had appeared in
the English courts and obtained advantages by their '
appearance. In this case the defendants have not appeared,
and I do not think the fact that t he y have allow ed judgment
to be entered against them can bind persons in other
countries who des ire to assert that the English court had no
jur isdict ion to give judgm ent against them."
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Finally, in Emolovers ' Liabilit
Assurance Corooration
Limited v. Sedgwick. Collins a nd Com oan v 1I 927 ,",-.c. 95 this
House dec id ed that a Ru ss ian c ompany taken ove r by the Sov iet
Gove rnment and put into liqu idation had nevertheless submitted to
the jur isd ic t ion of th e Eng lish court through an agent. This House
granted a g arnishee or der in respect of a debt owed by an English
insurance co mpany to the Russian company and Lord Sumner
deal ing with the judgment obtained against the Russian company
said at p. 106:
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"The main c;uest ion is whdh er t he judgment is one to which,
acc or ding to the cu rrent of Engl ish dec isions, foreign courts
of justic e ma y expect it to give effect. The expectat ion is
not one of fact depending on the probab Ie conduct of the
courts of this or that cou ntr y, but is one o f law, based upon
the cons iderat ion fo r the judicial proceedings of o ther
cou ntr ies, which legal administration, wh erever situated,
ought to adopt and observe In the int ere st of justice
gene rally."

Lord Sumner also said at p. 112:
"As for t he vie w, that foreign cou rts generall y cannot be
expected to recognise judgments obtained he re under specific
legislation and particu lar circumstances, that raise an
a rguab le doubt as to their validity, I do not think that thi s
is a grou nd fo r a discret ionary refusal to make th e
ga rnishe e order absolu te, when once it has b.een dec ided
here that such judgments have been regular ly obta ined after
an effective subm issi on to the jurisdiction on th e part of
the defen dants.
In t hat case fo reign courts ought to
recognise the judgments, and we must presume that th e y
will do so. It is not justice to the garnishor to deny him
his regular remedy ' fo r fear that, United
so mehow
or other, the
Kingdom
garnishee, hav ing passed beyond th e jurisdiction of the
Page 11 of 34
c ourts of this c ountry and the protection which the

garnishee order will always here afford him, might fi nd
himself caught in some foreign court or country less willing
than should be the case to recognise those obligations which
arise under the so-called comity of nations. The risk to the
garnishee, which it is inequitable to expose him to under a
garnishee order absolute, mu st be a real risk.
A mere
speculative or theoretical hazard will not do."
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It seems to me that, consistently with the authorities, the
English cou rt must fi rst determine whether the English court
should assert exclusive ju risdiction over the debt sought to be
made the subject of a garnishee order. If so, the garnishee order
ought to be granted; but if the circumstances are such that the
English cou rt acknowledges the existence of concurrent jurisdiction
and there is a real risk that a foreign court will exercise a
concurrent jurisdiction and enforce payment in a foreign cou ntr y
against the garnishee, then in the exercise of its discretion, the
English court may decline to make a garnishee order .
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In each ca se the English court must ask itself whether on
principle and precedent the order it proposes to mak e is an orde r
whic~ the English court expects a foreign court to ,ecognise and
accept wi thin the conventions of comity and International practice.
If so the English court will assert exclusive juri sdict ion. There is
no escape from examining in each case th e circumstances which
give rise to a possible conflict of laws.
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'2 4 ") T:le ci rcumstances of the present case are disturbing ;lnd
p'eculiar . It is clear that Rakoil is the servant of the State and
that the Civil Court has shown no signs of in dependence from the
State.
In my opi nion the English Court is entitled and bound to
ig nore th e claims to jurisdiction put ferward by the Civil Court.
No plausible explanation was offe red for the b reach by the State
and Rakoil o f their Obligation to accept arbitration of a dispute
with D.S.T. whic h plainly fell within th e jurisdiction o f the
arbitrators.
Yet the Civil Court endeavoured to usu rp the
jurisdiction of the arbitrators.
No plausible explanation '~'as
offered for the assumption by the State of the r ights of Rako d
unde r the cun tract with Sitco or fo r the refusal of the State to
recognise the ar ~itration requirements o f that contract.
Yet the
Civil Court endeavoured
to usurp the jurisdict ion of the
arb itrators. F inally, the order of the Civil Court for the detention
of the .'Jew London, a vessel belonging to innocent third part ies is
contrary to the established laws and practices of maritime
countries and appears to be contrary to the maritime laws of the
State. Coercion threatened by the State against Sitco is matched
by the coercion of the Civil Court in seizing the New London. In
the light of all these facts I am not -satisfied that th e Civil Court
is able or willing to assert its integrity or independence against
the State and I conclude that the orders of the Civil Court should
be igno red.
1 reach this conclusion with reluctance and regret
because it involv es i ne~capable strictures on the conduct of the
Civil Court and creates difficulties fo r Sitco In Vi ew of the
threa ts uttered by the S ta teo
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-:')~ Since drafting this speech I have read a draft of the speech
to be delivered by my noble and learned friend, Lord United
Goff Kingdom
of
Chieveley.
[ do not agree that the existence of a real risk of
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Sitco paying twice is the only or is a superior criterion; tc:. accept
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such a criterion would be to accept coercion by a foreign state
and a foreign court. My noble and learned friend accepts that an
order of a foreign court sh ould be ig nored if it could not "properly
be regarded as an order by a court of law at all, but should
rather be regarded as an act of execut ive power by the State and
so should be ca tegor ised wi th commercial pressur e and as such be
irrelevant " 0 the making of a garnishee order absolute." In my
opinion, in dec id ing whether to claim exclusive ju risdiction and to
ignore th e jurisdiction cl aimed by the Civil Court, the exorbitant
nature of the jurisdiction claimed by the Civil Court is relevant
and the conduct of t he Civil Court is relevant. The jurisdiction
claimed by the Civil Court was exorbitant three t imes. First, in
the order made against D.S.T. usurping t he ju risdiction conf ided by
Rakoil and the State to a rbitrat ion; secondly, in the order made
against Sitco in favour of the State which was not a party to the
contract with Sitco and in usurpation of jur isdict ion; th irdly, in the
order detaining the "New London" which was grossly exorbitant. In
addit ion to these three in stances of exorbitant claims, the conduct
of the Civil Court is inexplicable save on the basis that the Civil
Court is not independent of the State; there is no thing in t he
"rival affid a vits" which presents a plausible case to the contrary.
Of cou rse there is a rea l risk that Si tco may be held liable to pay
the debt a second time pursuant to th e order of t he Civil Court.
But, fo r my pa rt, I conclude that thi s House should not be
influenced by th e threats of t he State or by the coercive detention
of the "~ ew London."
I wou ld upho ld the orders made by the
experienced commercial judges of the Queen's Bench Divis ion and
Court of Appea l and I would accordingly di smiss this appeal.
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I have had the advan tage of reading in dra ft the sp eech es
pr epared by my noble and learned frie nds, Lor d Templeman and
Lord Goff of Chiev e ley.
I gratefully accept and adopt th eir
analyses of the facts and the issues raised by these appeals. The
critical issue id entified by H6b house J. in the garnishee
proceedings was whether there was a rea l and substantial risk that
Si tco migh t, if the garnishee order were to be made absolu t e, be
compelled to pay the same debt a second time. As a matter of
fact, it is beyond doubt th at there is some risk. Whether righ tly
or wrongly as a matter of the com ity of nations, the courts of the
State quit e clearly do no t and will not recognise t hat the debt
which is due to Rakoil and which the State cla im s as due to it is
capable of discharge by payment under a garnishee order made in
this country.
Whether rightly or wrongly as a matter of
in ternationally recognised maritime law and practice, the State has
taken and continues to take steps by way of arrest in aid of the
judgment wh ich it has obtain ed against Sitco in it s own cou rts.
This is not a matter of theory or speculation.
The risk has to
this extent mater ialised.
In considering, therefore, whethe r, as a rna tter of discretion,
the garnishee order should be made United
absoluteKingdom
there are two
questions which require to be answered. First,
clearly
Pagethere
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some risk of double jeopardy, does Sitco demonstrate a risk of
sufficient substantiality to justify withholding the ordinary proc ess
of execution of a regularly obtained judgment in favour of D.S.T. ?
Secondly, even assuming the substantiality of the risk, does the
circumstance that the jeopardy arises from a judgment against
Sitco obtained only by the exercise of an exorbitant ju risdiction
require that it should be ignored or discounted?
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That Sitco does in fact have property capable of being
ident ifi ed and subjected to a process of execution in the Gulf
states appears now to be clear, but there is an acute conflict of
evidence with regard to the question of whether the judgment
obtained by the State against Sitco will be recognised and enforced
ir. other states of the Gulf.
It clearly cannot be regarded as
decisively established but I am not, for my part, convinced on the
evidence that the risk can properly be said to be, as Lloyd L.J.
put it [1988] I Lloyd's Rep. 164, 170, "a risk at a fairly low
level. " The arrest of the "New London" amply demonstrates the
dete rm ination of the State to pursue any remedies which it regards
as being available to it and I can not in the circumstances regard
the r isk that Sitco may be compelled by legal process to pay
under th e judgment ob tained against it as other than substantia l.
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What is ent irely clear however, is that the risk, if it
oecomes tcanslated into actuality, will be so translated as t!1e
result o f an exorbitant clairn to ju r isdict ion which transcends the
')ounds of what, at any rate in English la w, are con Sidered to be
gene ra lly accepted norms and that the judgment is not one which
has .lny prospect of being recognised or enforced in an Eng!lsh
c ourt or, I think, in any other court which accepts those ~r i nciples
of private in ternational law which are applied in this country. Is
it, therefore, to be ignored? To put the rnatter in another way, [S
:here d conclusive presumption of law that the execut ion of il
regular ly obta ined judgment which, according to accep ted princ iples
of pr iv ate internat ional law, would be generally recogn Ised .:'.s
effectively discha rging the garnishee's obligation to his c reditor
will in fact be treated, whatever t he evidence may show, as be Ing
universally recognised?
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My LordS, I l(now of no authority which has gone to this
extent.
When, in Employers' Liabilitv Assurance Corporation Ltd.
v. Sedgwick, Collins &. Co. Ltd. [ 1927J A.C. 95, 106 Lord Sumner
referred to the expectation of recognition of an English judgment
as being not one of fact but of law "based upon the considerat ion
fo r the judicial proceedings of other countries, which legal
administration, wherever situated, ought to adopt and observe in
the interest of justice generally" and observed (at p. 112) that
fo reign courts ought to recognise regularly obtained judgments and
that "we must presume that they will do so," I do not read him as
propounding anything more than a rebuttable presumption or as
postulating a rule that evidence of the actual stance taken by a
fo reign court is irrelevant and to be ignored in the assessment of
what he evidently regarded as the principal question, namely ,
whether there is a real risk that the garnishee will be compelled
to pay twice over. Had he had that in tent ion, the answers which
he gaye (at p. Ill) to the doubts which had been propounded by
Scrutton L.J. in the Court of Appeal would have been both
United Kingdom
inappropriate and unnecessar y, for it could not then have mattered
Page 14 of 34
at all that the risk might be self-sought or that it was practically

incapable of estimation.
Thus in Swiss Bank Corporation v.
Boehmische Industrial Bank [1923] I K.B. 673, 6&3, the garnishee
order was made absolute not because there was a presumption that
the regularly obtained judgment against a party who had submitted
to the jurisdiction would be recognised by the courts of
Czechoslovakia but because the evidence was "quite insufficient to
show that the garnishees run any serious risk of being obliged to
pay over again in Prague or e lsewhere".
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The actual ex istence of proceedings elsewhere for the
recovery of the debt sought to be garnished is one of the features
wh ich renders this case unique.
Were those proceedings such as
would, in accordance with the recognised principles of English
private international law, be recognised and enforced by the courts
o f this country, there could, I conceive, be no doubt tha t the
court's discretion should be exercised against the making of a
garnishee order absolute.
Does it make any difference that the
foreign judgment of which the garnishee stands in peril is one
which, according to English domestic jurisprudence, has been
irregularly obta ined as a result of t he exercise of an exorb itant
jurisdict ion?
Certainly so far as t he garnishee is concerned it
does not.
However irregu larly, he will, as a result o f the order
being made abso lute, be compelled to pay the same debt twice
over and it sweetens the pill not at all to be told that one such
payment has been irregularly ex tracted from him.
On the other
hand, there is a natural reluctance to recognise that the ordinary
process of execu lion of a judgment regularly obtained in this
country can be frustrated by the action of the judgment debtor in
sub ject ing the garnishee to pressure in another jur isdiction in a
manner which our jurisprudence does not recognise as legitimate.
f-or my part, however, 1 do not think that it would be r ight to
allow a disapprobat ion of the conduct of the judgment debtor to
outweigh the considerat ion of the injustice likely to be suffered by
the garnishee, who is no party to the dispute between the debtor
and t he garnishor and whose invo lvement arises simply from the
acc ident of residence in th is c ountr y wh ich has provided the
requ isite e lement o f situs for the debt wh ic h is sought to be
garn ished.
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It has to be recognised that a debt is a spec ies of property
whic h may be recoverab le by legal process from a debtor in more
than one jur isdict ion and it would be entirely inequitable that the
garnishee should, by process in different jur isdict ions properly
conducted in accordance with the loca l law, be compelled to pay
twice over in order that a judgment with which he has no
connection whatever should be satisfied at his expense.
If the
reality is that this is likely to be the result, the fact that the
particular foreign legal process is not one which commends itself
to our jurisprudence is really immaterial.
It cannot, in my
judgment, simply by virtue of its non-conformity with the accepted
norms of pr ivate international law, be equated · with mere
commercial pressure.
The feature of the case, however, which has given me most
concern - and it is a second feature which renders this case
unique - is the virtual identification of the judgment debtor with
the State in whose courts judgment against
the Kingdom
garnishee has been
United
obtained.
The circumstances in which the
proceedings
against
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the fact that the proceedings were in breach of a clearly
expressed a rbitration clause, inevitably raise a serious doubt
whether the court which pronounced judgment can in any real
sense be regarded as independent of the judgment debtor itself, a
doubt by no means allayed by judicial reasoning which, to English
eyes, appears rather less than convincing, to put it no higher . It
is, ind eed, by no means clear t hat the judgment ob tained by the
State in its own courts has been regularly obtained even in
accordance with the law by which those courts are regulated. The
possibility has, therefo re, to be faced that what the court in
England is confronted with is no more than illegitimate executive
action under the cloak of legitimate legal process.
In my
judgment, however, that cannot, on the evidence, be regarded as
clearly established and il'l these circumstances the critical
cons ide ra tion, as it seems to me, is that there is and remains a
serious ri~k that the legal process, whether legitimate or not, will
be recognised and given effect to in other states in the Gulf
where Sitco carr ies on its business and that it will result in its
property being subjected to pcocess of execution there.
If that
occurs, then D.S.T. will have satisfied its judgment at the expense
of S itco, an innocent third party which has absolutely no
connect ion with the dispute be tween D.S.T. and Rakoil and who~e
oniy Involvement results from t he accid ent that it happens to have
traded with Rakoil and is resident here.
That seems to me a
wholly Inequitable result and one which I cannot regard with
equani rnity. Even accepting, therefore, that the jurisdiction of the
Civil Court is, as my noble and learned friend, Lord Temp leman,
hilS observed, three times exorbitant, I am unable to agree that
disapprobation of the exercise of such ju r isdiction should weigh
more heavily than the real and substantial risk to the garnishee
and should lead to that risk, because resulting from exorbitant
jurisdiction, being simply ig nored. I accordingly agree that Sitco's
appeal in the garnishee proceed ing should be allowed. I would a lso
discharge the \:areva injunct ion for the reasons given by my noble
and learned friend, Lord Goff of Chieveley, and I agree that the
implied undertak ing for which the appellants have argued, is not ·a
matter which is open for cons ideration on this appeal.

EW

YO

R

KC

O

N

VE

•

W

.N

•
W

W

LORD GOFF OF CHlEYELEY
My Lords,

The facts of the present case have already been set out in
the speech of my noble and lea rned friend, Lord Templeman.
I
would be gUilty of repetition if I were again to explain the
background of the case.
What I propose to do is to refer to the
relevant facts as I com e to consider each issue in the case. But
before I come to those issu es, I wish to set out in some detail the
course of lit igation between the parties, and the grounds of
decision in the courts below. I should also state that I propose to
adopt the abb rev iatio ns used by noble and learned friend, Lord
Templeman, to descr ib e the various parties involv ed.
As appears from the speech of my noble and learned friend,
there have been three lines of litigation in the present case.
The
United Kingdom
first, which is now largely of historical interest, was concerned
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wi t h the award made by the arbitration tribunal, dated 4 July
1980, whereby the arbitrators awarded D.S.T., on behalf of the
consortium, a sum of U.S.$4.635,664 against the State and RakoiJ
jointly and severally, together with interest from 30 June 1980.
On 2 July 1986, Bingham J. gave leave to D.S.T. to enforce the
award against Rakoil in the same manner as a judgment, and
ordered Rak,)il to pay to D.S.T. a sum of U.S. $8.414,10. 49, being
the amount of the principal sum awarded together with interest
accrued to date.
Rako il applied to discharge the order. On 26
February 1987, Leggatt J. refused the application; and on 24
.Vlarch 1987, the Court of Appeal dismissed an appeal by RakoiJ
from that decision.
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The purpose of D.S. T. in obtaining the order of Bingham J.
was to set the scene for a garnishee order, whereby the debt of
Si tco to Rakoil could be garnisheed and so applied in part
sa tisfaction of the judgment debt of RakoiJ to D.S.T.
The
li tigation which then ensued was in two parts, which have finally
converged before you r Lordships' House. The first part has been
concerned with proceedings fo r an injunction, sought by D.S. T. to
ensu re that the debt of Sitco to Rakoil was not discharged and so
recnained available to be garnish eed.
The second part has been
concerned with the garnish ee proceedings themselves.
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On 2 July 1986, when he granted leave to D.S. T. to enforce
the award against Rakoil in t he same man ner as a judgment,
flingham J. issued an inju nct ion restraining RakoiJ from removing
outside the jurisdiction debts due to RakoiJ from any person within
the jurisdict ion up to U.S. $8.500,000.
[t was then however
con sid ered by D.S. T. that this Injunction might not be in
sufficiently wide terms to prevent Sitco from paying its debts to
RakoiJ, and so a few days later, on 25 July 1986, D.S.T. obtained
from Bingham J. an order that the injunc tion applied in particular
to restrain Rakoil from directing, accepting or receiving payment
of the debt or debts due or to become due to them from Sitco or
any other company or corporation resident in England and Wales.
D.S. T. gave notice to Sitco of the injunction granted on 2 July,
and o f the order of 25 July.
!t is not in dispute that the
injunction as so framed was effective to prevent Sitco from paying
its debts to RakoiJ, because any such payment with knowledge of
the injunction would have constituted a contempt of court.
An
application was made by Rakoil to discharge the injunction. The
application was heard by Bingham J . The ground upon which it
was mad e was that, on the basis of affidavit evidence placed
before the judge, the debt payable by Sitco was payable outside
the jurisdiction, and that (relying in particular on the decision of
the Court of Appeal in [ntraco Ltd. v. Notis Shio in Corooration
[1981] 2 Lloyd's Rep. 256 such an inj unction should not be granted
if the debt is payable out of the jurisdiction. Bingham J. rejected
that argument.
He considered that, since the debtor (Sitco) was
registered in England, the situs cf the debt, which is determined
no t by the place where the debt is payable but by the place of
residence of the deb tor, was also in England. Accordingly, there
was an asset in England to 'Which an injunction could attach; and
the [ntraco case did not require him to decide otherwise.
He
therefore dismissed the application.
That decision was also the
sub ject of an appeal to the Court of Appeal, which was heard by
them at the same time as the appeal fromUnited
the order
of Leggatt J.
Kingdom
refusing RakoiJ's application to dischargePage
Bingham
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granting leave to 0.5. T. to enforce the award in the same manner
as a judgment. On the hearing of the appeal, S i teo appeared as
in tervener, and introduced evidence which clarified the position
with regard to the two shipments of oil which were the subject
matter of the relevant debts, and the arrangements for payment of
those debts.
The judgment of the Court of Appeal was delivered by Sir
Joh n Donaldson M.R., wi th whom Woolf and Russell L.JJ. agreed.
He briefly dismissed a suggestion that the debts in quest ion we re
not or might not have been assets of Rakoil.
:;e said [1987J 3
\V.L.R. 1023, 1038:
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"Shell say that the supply agreement unde r which they took
the oil was between them and Rakoil and the invoices were
raised by Rakoil.
There may indeed be contractual
arrangements between Rakoil on the one ha nd and the
government of R' As al- Khaimah a nd the R' As al- Khaimah
Gas Commission on the other, whereby Rakoil is accountable
to the government and to the commiss ion for part of the
receipts of Shell, bu t the ev idence does not giv e rise to any
doubt but that Sh ell' s indebtedness was to Rakoil as ,)
,J rlncipal. "
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I,e th en turned to consider the question whether the indebtedness
of ~itco constituted an asset of Rakoil si tuated wi thin t~e
Jur isdict ion.
He held, applying the English law govern ing conflict
of laws, that it was ; and he also he ld t hat, if the garnishee order
were to be made absolute and payment was to be made to D. S. T,
thereunder, the indebtedness of Sitco would be discharged fo r all
purposes. :\ t that stage, of course, the Civil Court of the State
had not yet giv en judgment against Si tco in respect of the
relevant debt.
It foll owed that, on the issue of di scretion, Sitco I
could, before th e Court of Appeal, only re ly upon the commerc ia l
pressure be ing exe rc ised upon them to pay the debt to Rakoil.
Thi s ',vas re jected by the Cou rt of Appeal as irre le vant.
The
\laster of t:-' e Rolls said at p. 1040:
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"Commercial pressu re is to be di stinguished fro ,n doub le
jeopar dy by legal process and does not, in my judgment,
prov ide any reason to re f rain iro ;n upholding the injunc t ion. "

That judgment was de li ve red on 24 March 1987.
On 12
April 19 87 , the Civil Court of t he State gave judgment against
Si tco in favour of the State, in respect of the relevant debt. On
6 ,l ay, the matter c ame back before the Court o f Appeal, and
their a ttent ion was drawn to th e changed circumstances, on the
basis of which the court was inv ited to discharge the in junct ion.
This it dec li ned to do and it declined also to make the
continuation of the inju nct ion subject to the giving by D.S.T. t o
Sitco of a secured undertaking in damages; but it dec ided (contrary
to its previously expressed intent ion) to grant leave to Sitco to
appeal to your Lordships' House, though it considered that the
garnishee proceedings should be considered by your Lordships'
House at the same time.
To achieve that ob jective, it was
decided that a stay of execution im posed on 0.5. T. 's judgment
against Rakoil should be lifted to enable D.S. T. t o commence
United Kingdom
garnishee proceed ing s ag ainst Sitco, but that the stay should
Pagebe
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reimposed if the garnishee order should be made absolute. It was
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further ordered that the garnishee proceedings, and any appeal
therefrom to the Court of Appeal, should be heard with expedition.
Accordingly, D.S. T. commenced the garnishee proceedings.
They
obtained a garnishee order nisi on 14 May 1987.
Staughton J.
made an order on 19 ,\ lay that, if the State claimed to be entitled
to the debt due fro m the garnishee, it should attend the hearing
and state the nature of its entitlement; but the State has not
responded to that order.
Sitco's application that the garnishee
order nisi should not be made absolute was heard by Hobhouse J . ,
who gave judgment on 7 July, exercising his discretion in favour of
making a garnishee order absolute.
An appeal to the Court of
Appeal by Sitco against that judgment was heard in the Long
Vacation. On 29 October, the Court of Appeal (Lloyd, Nourse and
Woolf L.JJ.) [1988] I Lloyd's Rep. 164 dismissed the appeal. Sitco
now appeals to your Lordships' House against both decisions of the
Court of Appeal, in the injunction proceedings and in the garnishee
proceedings.
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It is of some im portance and interest to obse rve the grounds
upon which Hobhouse J. decid ed to make a garnishee order
absolu te, and upon which the Cou rt of Appeal dismissed Sitco's
appeal from that decision. I take first the judgment of Hobhouse
J.
He recognised, at the outset, that the judgment of the Civil
Court of the State had no validity in English law: it had no
jurisd iction over Sitco in international law or in English law: it
was purporting to exercise an extra-terr itorial jurisdiction it did
not possess: and it was exercising jur isdiction contrary to an
agreement to a rbitrate, despite the fact that the State was
seeking to take advantage of a sale contract made by their agent
Rakoil, and at the same time ignoring the arbitration clause in
that agr eement.
Against that background, he considered two
submissions: (1) that he had no jurisdiction to make the order, and
(2) that, if he had jurisdiction to make the order, he should
exercise hi s discretion not to do so. On jurisdiction, th e principal
a r gument advanced was that Rakoil wer e trustees for t he State of
any money received from Sitco as the price for the oil, because
the oil was up to the moment of delivery t he property of the
State (and/or the Gas Commission of the State), and on that basis
the cou rt had no jurisdiction to make a garnishee order, because
the debt was not beneficially owned by Rakoil but by the State.
Hobhouse J. however concluded that the relationship between
Rakoil and the State did not invalida te the debtor and creditor
relationship between Rakoil and Sitco, as indeed the Court of
Appeal had he ld on the inju nction appeal. He therefore he ld that
the agreement between Rakoil and the State did not depriv e him
of jurisdiction.
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On the issue of discretion, he rev iewed the authorities (to
which I shall refer later) and concluded, on the basis in particular
of Lord Sumner's speech in Emplovers' LiabilitY Assurance
Corporation Ltd. v. Sedgwick. Collins &. Co. Ltd. [1927] A.C. 95,
106, 121, that:
"The garnishee, if he is to resist the order absolute, must
show that he is exposed to a real risk of being required by
a foreign court to pay the debt again. If he can do so, as
opposed to raising a mere speculative
possibility,
United
Kingdom he has
established the ground for exercising the discretion in his
19 ofcourt
34 might
favour, even though the judgment of thePage
foreign

not be one whic h the English courts would recognise or
regard as a proper application of the recogn ised rules of
private interna t iona l law."
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"There clearly is a risk , which is not n eglig ib~e, that the
judgment would be recognised and accep ted ' as enforceable
by t!1e cou r ts of one or more of the o ther United Arab
Em irates or G. e.e. Sta tes.
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Ap p lying these propos it ions, he evaluated th e risk that Sitco could
be co mpe lled by ex ecut ion to satisfy the judgment of Civil Court
of th e State.
He concluded that there was no real risk of
execu t ion in t~e State itself, Sitco having no property in that
E mi rate. Wi t h regar d to other parts of the United Arab Em irates
and the other states and kingdoms which fo r m par t of th e Gulf
Co-operati on Council, he accepted that ther e was a risk that the
Civ il Court ' s judgme nt wou ld be recognised and accepted as
enforceabl e by th e courts of one or more of those terr ito r ies; but
he regarded the risk of executi on as marg inal a nd , in particular,
he relied upon the fac t that, on the evidence before him, oil lifted
by Sitco in these territories was bought on f.o.b. terms; for longter m contracts they sold on f.o. b. te rms and, fo r spot contr acts,
he was no t satisfi ed on the evidence that it was imp racticable fo r
Sitco to avoid themselves having title to the cargo. He exp re ssed
his conclusions as follows:

"
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Before the Court of Ap pea l [1988] 1 Lloyd's Rep. 164, the
same two argum en ts were advanced by Sitco.
The Court 0 ~
Appeal, lik e Hobhouse J., di sm issed the argumen t on jurisdiction.
The only poin t raised on this aspect of the argument was that
Rakoil were trus te es of th e debt in quest ion, and that there fo re
the debt fell ou ts id e R.S.e., Ord. 49, r. 1. Lloyd L.J. (wi th whorn
Nour se L.J. agreed) rej ected the a rgumen t on the fac ts,
cons ider in g that the evidence was insufficient to justify a finding
that Rakoil were trustees of the procee ds of sale of the oil.
Woolf L. J . con side red th e po int in greater detaiL He rev iewed the
authorities, observing that som e support fo r Sitco's a rgument was
to be derived fro m Hirsch v. Coates (1856) 18 e.B. 757, 764, ~
Willes J., and from Harrods Ltd. v. Tester [1 937] 2 All E.R. 236,
2112, ~ Scott L.J.
Neverthe less, having regard cO the terms of
- Order 47, r. 1, he conc lud ed that all that was required fo r the
court to have ju r isdiction was that there should be a deb t due to
the judgment debtor from the garnishee, and that th e question of
beneficial entit lement to the deb t went only to the exe rcise of
discre t ion. On the issue of discretion, Woolf L.J., lik e Lloyd L.J.,
cons id ered that the evidence was insufficient to justi fy the
c onclusion that Rakoil were const ituted trustees o f the proceeds
UnitedofKingdom
sale for the S ta teo
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There is, the re fo re, a ri"sk to Sitco which arises froln a
combination of the risk of such recognition and th e risk that
a cargo belonging to Sitco might be fo und.
1 cannot say
tha t there is no r isk. However, 1 consider that the risk is
at a ve ry low leveL
The obstacles in the way of the
Government a re considerable. 1 do not, on balance, consider
that the r isk is correctly described as 'serious '
,
though 1 would no t describe it as 'me rely speculative' . . .
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On the general issu e which was regarded as Sitco's main
argument, Mr. Johnson Q.C. for Sitco did not criticise Hobhouse
J .'s approach on the law, viz. that he had to ask himself whether
there was a real or serious risk that the State would succeed in
executing the judgment which it had obtained in the Civil Court.
His attack was mounted against the judge's conclusion on the facts
because, in this kaleidoscopic case, fresh evidence introduced by
Sitco showed that over one third of all the Middle East oil lifted
for resale was sold to customers on c.i.f. and c. and f. terms, of
which over half was sold under long-term contracts. It therefore
became clear that the judge's finding that there was no significant
risk in respect of long-term con tracts could not stand, and that his
discretion was exe rcised (through no fault of his) on the basis of
an erroneous finding of fact.
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The Court of Appeal had therefore to exercise it s discretion
anew. Lloyd L.J. (w ith whom Nourse L.J. agreed) approached the
matter as follows.
He rejected a submission by Sitco that, if
there was any real or serious risk to the garnishee of having to
pay twice over, that was sufficien t to persuade the court to
exercise its discretion against making the garnishee order absolute.
Relying upon a passage from Lord Sumner's speech in the
Sedgwick, Collins case [1927] A.e. 95, 112, he concluded that the
fac t that there was such a real risk was only a factor to be taken
into account in all the ci rcumstances of the case. Looking at the
case as a whole, he concluded that the risk, although real, was
still at a fairly low level, and (even taking into account the
circumstances relied upon by Sitco) was ou tweighed by other
factors in the present case, in particular (I) the fact that the
judgment obtained by D.S.T. was imp regnable, and (2) the fact that
the judgment obtained by the State in the Civil Court would have
no validity in English law, or under internationally accepted
principles of private international law. Woolf L.J. concluded that,
if the garnishee can establ ish that there is a serious risk that it
will have to pay tw ice ove r, the court will not normally make a
garnishee order absolute. Neve rthe less, as he said [ 1988] I Lloyd's
Rep. 164, 174:
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"While the English courts must recognise that within the
area of conflicts of law the approach in different
jurisdictions can legitima te ly differ, the English courts are
entitled to assess the basis upon which it is alleged that the
garnishee is at risk in another jurisdiction. For t his purpose
the English court can examine that basis upon which the
foreign court would seek, or has sough t, to exercise
jurisdiction, and consider whether in a broad sense it is a
legitimate exercise of jurisdiction.
If the English court
comes to the conclusion tha t the basis upon which the
-foreign court has or would act is wholly without foundation
because it amounts to the exercise of an exorbitant
jurisdiction, it would be wrong fo r the English court to give
countenance and encouragement to such action by the
foreign court."
He therefore concluded that, in deciding upon the weight to be
given to the risk to which S itco was sub ject, the court had to
consider the legitimacy of the judgment of the Civil Court; and in
United Kingdom
view of the criticisms to which that judgment was subject, and for
Pageconcluded
21 of 34 that the
the other reasons given by Lloyd L.J., he too
garnishee order shou ld be mai:le absolute.
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have to confess that, a lthough Mr. Johnson no doubt
c ons idered t hat there were good reasons fo r making his submi ssions
to your Lordsh ips ' House in that order , I fee l that log ically he was
;J utt ing the cart before the horse. To me, this case is esse nt ia lly II
a:,out the process of execution th rough the making of a garn is!1ee Ii
order , and the pr inc iples upon wh ich the court shou ld exerc ise its
di scret ionar y power to make a garnishee or der a bsolute.
The
injunct ion wa s granted in the present case in a id of e xecut ion by
garn is!1 ing th e debt ow ed b y Si tco to Rakoil. F or th ese reason s, I
shall conSIder first the garnishee appeal, and I shall then t urn to
cons ider, so far as may be necessar y, the injunct ion appeal.
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Such are the decisions against which Si tco now appeal to
your Lordships' House. In his argument before you r Lordships, Mr.
Johnson Q.c. for Sitco attacked first the judgment of the Court of
Appeal on the injunction appeal, advancing submissions why t he
injunct ion should not have been granted or c ont inued.
Next, no
doubt with an eye to t he future, Mr. Havelock- Allan, junior
counsel for Sitco, subm itted that Sitco was ent itled to the benefit
of an implied undertak ing as to damages from 0.5. T. in the event
o f the injuncti on being discharged. F inally, Mr. J ohnson turned to
the garnishee appeal, and submitted that the ga rnishee order shou ld
not have been made absolute, first because, on the evidence,
Rakoil were not beneficially entitled to the debt, and second
because there was a ser ious r isk that Sitco would have to pay t he
debt twice - once to D.S.T. , and once to t he State - e it her
because of th e ri sk of execu t ion of the judgment of the Civ il
Court, or to avoid commercial and financial pre judice.
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The first matter which falls for consideration by your
Lordsh ips re lates to t he subm iss ion orig inally made by Rako il and
now adopted by Si tco, that Rako il was act ing as agent for th e
State in se ll ing t he oil to Sitco and furthermore that Rako il had
no interest in the oil, but the State alone (and /o r the Gas
Commissio n of th e State) were sole ly ent it led to it a nd so wer e
benef ic ial ly ent it led to the debt owed by Sitco to Rak oil a nd to
an y mone y rece iv ed by Rakoil from Sitco in d isc har ge of t .~at
debt. On t hi s bas is. Si tc o advanced two a rguments: (I ) that the re
was no jur isdict ion in t he English court to mak e a garnishee orde r
abso lute under R.S.C., Or d. 49; or (2) ii the re was such
jur isd iction, neverthe less t he c ourt shou ld not in t he e xerc ise o f its
discretion make an order adverse to t he benefic ial o wner.
In the c ourts be low both Hobhouse J . and Woolf L.J.
re jected the argument that proof of the existence o f a beneficial
ownersh ip of the debt had the effect that the cou rt had no
jur isdiction to make a garn ishee order absolute. True, Mr. Johnson
was able to pray in aid some author ity to the contrary (refer red
to in the judgment of Woolf L.J. in the Court of Appeal); but in
the end th e po int has to be decided as a matter o f c onstruct ion of
R.C.S., Ord. 49.
Rule I of the Order is, as Woo lf L.J. pointed
out, unqualified in its terms - so far as relevant, all that has to
be proved is that "any other person within the jurisdict ion is
indebted to judgment debto r." There is no doubt that, even if it
were to be estab lished that the S ta te is bene ficially entitled to
the debt, nevertheless Sitco is indebted to Rakoil. According ly, on
United Kingdom
the terms of Ord. 49, r. I, the court has the necessary
jurisdiction. The matter is taken further by r. 6, concernedPage
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claims of third persons, which provides as follows:

..,..,

"(1) If in garnishee proceedings it is brought to the notice

of the Court that some other person than the judgment
debtor is or claims to be en t itled to the debt sought to be
attached or has or claims to have charge or lien upon it,
the Court may order that person to a ttend before the Court
and state the nature of his claim wi th particulars thereof.
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(2) After hear ing any person who attends before the Court
in compliance with an order under paragraph (l) the Court
may summar ily determine the question at issue between the
claimants or make such other order as it thinks just ,
including an order that any question or issue necessa ry for
determining th e validity o f the claim of such o ther person
as is mentioned in paragraph (l) be tried in such manner as
is mentioned in rule 5."
Of course, if it were to be established under this procedure that a
person other than the judgment debtor was legallv entitled to the
debt, t hat would be the end of the matter. It appears however
tha t th e procedure under this ru le ap pl ies whe re th e garn ishee
sugg est s no t that the debt is du e to a third person, but that the
debt is payable to the judgment deb tor as trustee.
If that was
iou nd to be so und er the procedure laid down by the rule, or
ind eed othe rwise , the court would be bound to take that matter
into account in exercising it s di scret io n under rule I: no doubt it
would normally no t make a garnishee order absolute (see Roberts
v. Death (1881) 8 Q.B.D. 319), but in my opinion it would not be
depr ived of jurisdiction to make such an order if in the
circumstances it was just to do so.
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I turn therefore to the relevance of th e beneficial ownership
of the debt which Rakoil, and now Sitco, suggest s was at all t im es
vested in the State. There is a considerab le body of affidavit and
docum entary evid ence available on the point; the re was more
evidence before the Court of Appeal than was ava ilabl e be fo re
Hobhouse J . The Court of Appeal ho wever concluded, even on the
expanded evidence, that there was no evidence to support the
conclusion that Rakoil were trustees of th e debt for the State.
Mr. Johnson took your Lordships carefully through th e r elevant
material; and I strongly suspect tha t your Lor dships had a gr eater
opportunity to consid er the ma Iter in detail than did tr.e Court of
Appeal.
As they were taken through the material, it struck me
that this was exactly the kind of case in which a clai m that a
thi rd party was entitled to beneficial ownership of the debt ought
to be considered and decided upon an enqui ry, fo r example under
the proc~dure established by R.C.S., Ord. 49, r. 6.
The only
reason why the issue was not so decided was tha t, although
Staughton J. directed that the State shou ld attend before the
Court and state the nature of its claim, it has (no doubt for good
tactical reasons) failed to do so. The effect has been, th erefore,
that the appropriate procedure has been frustrated.
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However, it seems to me that this does not prec lude a just
solu t ion of the matter. For the solution in the present case is, as
I see it, as follows.
Rakoil is claiming that the State is
beneficially entitled to the debt.
D.S. T. however ripostes that,
United
Kingdom
even if the State is beneficially ent itled to
the debt,
nevertheless
Page
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garnishee order absolute because there is in ex istence an
arbitration award, valid by English law, under which the State is
liable with the judgment debtor, Rakoil, and which has never been
honoured, and in the circumstances the existence o f the State's
beneficial interest (if any) should be disregarded.
I can see no
answer to thi~ submissiorf, which was accepted by Hobhouse J .
The only reason why Woolf L.J . did not accept it was that he
considered that, before D.S. T. could rely on their award against
the State, they should take the same steps to enforce that award
in England as a judgment as they took in relation to Rakoil. I do
not however agree. As it seems to me, 0.5. T. are not seeking to
make the State a judgment debtor; they are simp ly seeking to
assert, in garnishee proceedings as against Sitco, that, by reason of
the award a lone, it would not be inequitable to make t he garnishee
order absolute, desp ite the existence of beneficial ownership (if
any) o f the debt by the State.
For that purpose, I cannot see
that it is necessary for 0 .5. T. to do more than prove the
existence and the legitimacy of the award as against the State. I
need only add that, had I not thought that the matter could and
should be disposed of in that way, I should have been unw illing to
determine t he issue o f the State's beneficial ownership on the
,nater ia l before your Lordsh ips' House; I would have considered it
mor e a ppr opriat e that an order should be made for the trial o f t he
issue, and tha t th e money shou ld be paid into court pending t he
outco me o f that tr ial.
However, in the c ircumstances of t he
;Jresent c ase , t hi s is not necessary; and indeed I cannot he lp
obser ving t~ at t ~ ese ci rcumstances pruvide a usefu l illustration o f
the appropriateness of the Rules of the Supreme Court prov iding
that there is jurisdiction to make a garnishee order absolute,
despite the fact that a third party is benefic ially entitled to the
debt, t houg h no doubt it will only be in rare cases that in such
c ircumstances an order absolute will be made.
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I turn next to the matter which I, like the Court o f Appea l, :
consider t o be th e pr incipa l issue in the case, which is whether ,
having regar d to th e r isk of execution upon their assets pursuan t
to the judgment of the Civ il Court against Si tco, or a lternat ivel y,
the c ommerci al pressure to which Sitco is being sub jected, it 15
appropr iate to make a garnishee order absolute. However I can sa y
at once that, consistent ly with the view expressed by Hobhouse J.,
I cons ider that, as a general rule, commerc ia l pressure cannot o f
itse lf be enough to render it inequitab le to make an order
absolute. There is, so far as I am aware, no authori ty to suppor!
the submission o f Sitco on this point, and I am unable to imp rove
upon the reasoning expressed by Hobhouse J . when he said:
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"Any process o f enforcement makes life more complicated
for the garnishee. It may even lead to the judgment debtor
vent ing his wrath in some way on t he innocent garnishee.
It may ser iously damage the trading reputation and
relationsh ips o f the garnishee in a particu lar trade or part
o f the world. But t he administrat ion of justice should not,
without mo re, defer to such considerations. Just as Mareva
In junct ions or giving evidence on subpoena, etc., may cause
such problems for the party affected, which he would much
prefer to avoid, so here the mere commercial interests of
Sitco cannot be allowed to defeat the ends of justice.
There are obvious practical reasons which support
this
United
Kingdom
policy.
The measure of commercial advantage a nd
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disadvantage, particularly in an international field, is very
difficult to investigate and evaluate with any accuracy and
depends upon the expression of opinions, which have to make
assumptions about events which, ex hypothesi, have not yet
occured.
Further, if the court were to allow such
considera tions to affect the ad ministration of justice, it
''''ould prov id e obv ious e ncourage ment to defau lters to try
and frustrate execution by im posing just such commercial
pressures on the garn ish ee."
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It is t herefore upon the effect of the judgment of th e Civil Court
against Sitco that I have to concentrate.

C>]

TI
O

N

.O

For this purpose, it is necessary to indentify the applicable
;J rinciples.
I turn therefore to the au thor it ies fo r guidance.
In
cons idering the authorities it is, I think, impo rtant to bear in mind
that the quest ion at issue is whether it would be inequ itab le in the
ci rcumstances to make a garnishee order absolute, and that it is
generally considered inequitable so to do if the garnishee would, in
the circumstances, be compelled to pay the relevant debt twice
over.
So we c an see, in the cases, th e quest ion being posed
wh ether there was any real or substant ial risk that the garnishee,
ha ving paid the judgment creditor under a garnishee order absolute
in this country, would be required to pay the amount ove r again in
proceedings in a foreign country (see, e. g. , Sw iss Bank Corporation
v. Boehmische Industr ial Bank [1 923] I K.B. 673, 678 E!O!. Bankes
L. J ., and p. 681 per Scrutton L.J .; and Emplovers ' LiabilitY
Assurance Cor oration v. Sed wick, Collins &. Co. Ltd. tI 927) A.C.
95 , 11 2, per Lord Sumner .
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However, it is app rop r iate that 1 shou ld turn first to a
statement o f pr inciple by Bovill C. J. in Ellis v. MCHenry (I871 )
L.R . 6 c.P . 228, 234 which has long been treated as author itat ive.
He said (at p. 234):
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" . • . there is no doubt that a debt or liabi lity aris ing In
any coun try ma y be di scha rged by the law s of that country,
and that such a discharge, if it ex t inguis~es t;,e debt or
li ability, and does not merely int erfere with t he remedies or
cou rse of procedure to enforce it, will be an effectua l
answer to the claim, no t on ly in the courts 0 f tha t cou n try,
but in every other country. This is the law of Eng land, and
is a principle of private in ternat ional law adop ted in othe r
countries."

:.. That pr inciple appears to lead to the conclusion t ha t the English
cou rts should act on the basis of an assumpt ion a s to how the
fo re ign court will proceed.
That this is indeed so is stated
perhaps most clearly In t he speech of Lord Sumner in the
Sed gwick. Collins case when he saie [1926] A.C. 95, 106 :
"The main question is whe t he r the judgment is one- to
which, according to the current of English decis ion s, fo reign
courts of justice may be expected to give effect.
The
expectation is not one of fact depending on the probable
conduct o f the c ourts of th is or that country, but is one of
law,
based
upon the consideration for
the judicial
proceedings of other countries, which
legal
administration,
United Kingdom
wherever situated, ough t to adopt Page
and 25
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of 34 in the
interest of justice generally."
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Furthermore, the cases have established the criteria which must be
fulfilled befo re the English judgment is regarded as one to which
foreign courts of justice may be expected to give effect. These
appear to be threefold.
(1) The underlying judgment entered by
the English court in favour of the judgment creditor against the
judgment debtor has been entered by a court which is, by
generally accepted pr inciples of international law, a court of
competent ju risdiction. (2) The si tus of the attached debt, owing
by the garnishee to the judgment debto r, is England. (3) Payment
of the attached debt by the garnishee pursuant to the garnishee
order absolute has the effect of discharging that debt. Of these
three c riteria, there can really be no difficulty about the third,
because that is the effect of the English legislation, now embodied
in R.C.S., Ord. 49.
The litigation has the refore been concerned
with the fi rst two criteria.
For example, the English court is
usually rendered competent, in cases where the judgment debtor [s
resident overseas, by his having submitted to the jurisdiction (as [n
-'\artin v. Nadel Dresdner Bank Garnisheesl [1906] 2 K.B. 26 and in
the Swiss Bank Corooration case [1923] 1 K.B. 673, but not in Sea
Insurance Co. v. Rossia Insu rance of Petrograd (1 924) 20 Lloyd's
;<ep. 108, wh ere judgment was entered in default of appearance
.:tgainst t!)e judgment debtor, resident ov erseas, '...,ho had no t
subm itted to the English ju risdiction); and someti :nes there may be
c onsi de rab le a rgument whe t her the judgment debtor has in fact
submitted to the English ju risdiction (this was the main issue in
: he Sedgw ick , Collins case [1926] A.C. 95). The second criterion
'.vas clearly es tablished in the Swiss Bank Corporat ion case, which
clarified the earlier decision of the Court of Appeal in Mart in v.
Nadel a nd dist inguished the latter case on the basis that, whereas
there the situs of the attached debt was Ge rman y, in the Swiss
Bank Como ra tion c ase the situs was England.
- -

So much is, I think, ~stabl i shed law. But the question ar ises
wh ether cases of this ki nd are to be solved by exclusive reference
to this assu:npt ion. The point may arise in two way s. First, let
it be supposed that one or o ther 0 f t he two cri teria is not
fulfilled , !. e. that the Engl ish court is not, by accepted principles
of international law, competent with regard to t he under lying
judgment against the judgment debtor, or alternat iv ely that the
situs of the a ttached debt is not Eng la nd. Will the English court
in such circumstances automatically declin e to make the garnishee
order absolute, on the grou nd that there is a real risk that a
foreign court may, despite payment by the garnishee pursuant to
such a garnishee order absolute, nevertheless enforce the attached
debt against the garnishee ov erseas?
Second, le t it be supposed
that both criteria a re fulfilled.
Will an English court, in such
circumstances, make a garnishee order absolute in accordance with
the assumption, and exclude as irrelevant and inadmissible any
evidence that a foreign court will nevertheless not recognise
payment under the English order as effective to discharge the
attached debt?
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I have mentioned that there are these two questions, for the
sake of completeness; but I doubt whether the answer to the fi rst
question has much bear ing on the answer to the second question
with which your Lordships' House is here concerned.
In fact,
Martin v. Nadel indicates that, in that case at least, there
wasKingdom
United
consideration whether the courts in Berlin (the situs ofPage
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attached debt) would or would not recognise a payment under a
garnishee order absolute in England as effective to discharge the
attached debt. It was taken to be the fact that they would not,
though this was by admission. In any event, the court was there
concerned with a situation where the assumption was not available
to provide a solution with reference to the position in this
country.
All that can be said of the case is that the question
whether there was a real r isk of the garnishee being compelled to
pay twice over was being answered by reference to the factual
si tuation.
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Here we are concerned with the situation where both
criteria are
fulfilled.
Will
the English court,
in such
circumstances, automatically assume that any relevant foreign
court will recognise payment under the English garnishee order as
effective to discharge the attached debt? Or will it admit, and if
appropriate act upon, evidence that a relevant foreign court will
not do so?
Having considered this question with care, I doubt
whether it is susceptible of a logical answer. Powerful arguments
of policy can be advanced in favour of either solution - the one
favouring the interests of the garnishor in levying lawful execution
upon the property of the judgment debtor, and the other favouring
the interests of the garnishee. On the one hand, it can be said
tha t the garnishee must ordinarily have to bear the consequences
of any comrnercial pressure which may be inflicted upon him by a
powerful judgment debtor, which may have serious financial
consequences for him; it is not unreasonable, it may be argued,
tha t he should likewise bear the consequences of action by some
foreign court, invoked by the judgment debtor, which departs from
the accepted norms of private international law.
On the other
hand, it can be said that the principle which is here being applied
is that a garnishee order absolute should not be made where it is
inequi table to do so, and further that it is accepted in the
authorities that it is inequitable so to do where the payment by
the garn ishee under the order absolute will not necessarily
discharge his liability under the attached debt, there being a real
risk that he may be held li able in some foreign cou r t to pay a
second time.
To deprive the garnishee of the benef it of th is
equity merely because the court which may hold him liable a
second t ime is not acting in accordance with accepted principles
of in ternational law would not be right, especially bearing in mind
that the garnishee is a wholly innocent party who has been
dragged into somebody else's dispute, and that the judgment
creditor has the opportunity of seeking elsewhere for assets of the
judgment deb tor which he may seize in satisfaction of the
judgment debt.
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Faced with such nice ly balanced arguments, the guidance of
authority is espec ially helpfuL
Now it is true that the question
has not arisen in earlier cases in the stark form whith it has
taken in the present case; and it is also true that the judgments
in the cases (p erhaps for that very reason) do not appear to speak
with a united voice on the point.
But, having read and re-read
them, I have come to the conclusion that they favour the second
solution which I have mentioned, i.e. that which favours the
garnishee and so does not require an automatic application of the
assumption. I say this· for, in particular, two reasons. First, the
test has been authoritatively stated as being
whether
there is a
United
Kingdom
real (or substantiali risk that the garnishee Page
will be
compelled
to
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pay the attached debt twice over (see, e.g. the Swiss Bank
CorooratlOn case [1923] I K.B. 673, 681, ~ Scrutton L.J. , and the
Sedgwick. Collins case [1927] A.C. 95, 112 ~ Lord Sumner). :\
test so stated is essentially one of fact, not susceptible of being
sa tisfied by a conclusive assumption of law.
Second, there are
instances in the cases of judges considering factual ev idence as
bearing on the question whether there is such a real risk (see,
e.g., the Swiss Bank Corporation case [ 1923] 1 K.B. 673, 683, ~
Scrutton L.J. ; Sea Insurance Co. v. Rossia Insurance ' Co. o f
Petrograd (1924) 20 LLL.Rep. 308, 309, ~ Bankes L.J.; and the
Sedgwick. Collins case [ 1927] A.C. 95, 111-1 12, ~ Lord Sumner).
The propositions which I derive from the authorities a re these.
First, if it appears that there is a real r isk that the garnishee will
be compelled by some other court to pay the attached debt a
second time, it will generally be inequitab le to expose him to that
risk by making the garnishee order absolute. But, second, in the
absence of evidence establishing such a real risk, the assumption T
have referred to will be applied •. Tn particular, as appears from
the Sedgwick. Collins case [1927] A.C. 95, it is not enough to
establish such a real risk that "foreign courts generally cannot be
expected to recognise judgments obtained here under specific
legislat ion and particular circumstances, that raises a n arguable
doubt .lS to th e ir validity . . . when once it has been dec ided here
tha t suc h judgments have been regularly obtained after an
e ifect iv e subrn ission to the jurisdict ion on the part o f the
de fendant s" (see [1 927] A.Co 95, 112, per Lord Sumner).
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,.)) T Wish to add, in case it should be thought that T have
o verlooked them, that I have studied with interest and respect the
affidavits put in by D.S.T. relating to the position under Swiss,
French and German law, and the law of the State of New York. I
would on ly make this comment on these affidavits, that, although
the laws o f those countries, as stated in the affidavits, bear a
remarkab ly c lose resemblance to the law of this country, they do
not cast ver y rn uch light on the crucia l problem in tt-e present
case.
I mu st confess that I am not sur"r ised.
I suspect t he
reason to be the pract ical one that it w ill be very rare fa r
evidence to be a vailab le that a fore ign c ourt will no t act i~
accordance w: th the accepted princip les of in ternationa l law, with
the effect t hat in th is c ountry the assurnption to which I have
referred wi ll usual ly be applicable.
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It follows that, in the present case, the crucial quest ion IS
whether it appears that there is a real risk that the appellants,
Sitco, may, if the garnishee order is made absolute, be required to
pay the debt twice over. This was the question which the judge
identified in hi s judgment as being t he crucia l quest ion which he
had to decide.
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Here it is asserted by Sitco that t here is indeed a real risk
that they will be required, by execution upon thei~ assets pursuant
to the judgment o f t he Civil Court, to pay the debt a second
time. We are not, of course, here concerned with the question of
risk whether a judgment may be entered )y a foreign court
requiring the debt to be paid; that has already been done, and
indeed was done on 12 April 1987, before the garnishee order nisi
was made on 14 May 1987.
(I add in parenthesis that the fact
that that judgment was entered in favour not of Rakod United
but the
Kingdom
State does not appear to me to be of any materiality, since
the28 of 34
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debt in question is the same debt). The relevant risk which has to
be evaluated is therefore the risk of execution upon the assets of
Sitco pursuant to the judgment of the Civil Court.
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Hobhouse J.'s conclusion that there was no real risk of such
execution was plainly coloured by hi s misapprehension that there
were no " ssets of Sitco available fo r execution.
That
misapprehension was corrected by the Court of Appeal, on the
basis of fresh evidence; even so they decided to affirm Hobhouse
J . 's decision to make the order absolute, for the reasons which I
have already set out.
I, for my part, feel unable, with all
respect, to accept the approach of Lloyd L.J., who considered that
the r isk to Sitco (such as it was) was outweighed by two other
facto r s, the impregnability of the English judgment obtained by
D.S.T. , and the flawed nature of the judgment obtained by the
State in the Civil Court.

jl. '.\
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I feel bound to say, fi r st , that the "impregnability" of
D.S.T.'s judgment against Rakoil does not seem to me to have
been a mater ial consideration for the court to take into account.
The exercise o f the discretion to make a garnishee order absolute
presupposes the existence of a judgment in this country in favour
of the judgment creditor ag ainst the judgment debtor; but the
sim ple fact that the judgment is impregnable cannot of itself
weigh against th e exercise of the discret ion not to make a
garn ishee order absolute.
I can. see that aspects of the Eng li sh
judgment might form part of the ev idence supporting an argument
that the judgment will not be recognised by a particular foreign
court (subject always to the decision in the Sedgwick. Collins
case). But the fact that the English judgment is "impregnable," if
it be the case, merely deprives the garnishee of that argument; it
must, in my opinion, be wholly irrelevant where, as here, the
fo r eign court has previously entered judgment against the
garnishee, and has subseque ntl y sought to enforce the judgment by
the arrest of a ship.
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There remain the CritIcIsms made by the Court of Appeal of
the jurisdict ion exercised by the Civil Court.
These are, to
english eyes, no doubt serious.
Even so, I cannot see that it is
r ight to balance what are perceived to be flaws in a foreign
judgment against the virtues of the English judgment. It is not to
be fo rgotten that there are many c ountries in the world which
exerc ise what are, in t he eyes of international law, an exorbitant
jurisdiction; indeed, in some cases the jurisdiction exercised by the
courts of this c ountry can be so regarded. But I cannot accept
that the mere fact that the exercise of jurisdiction by the foreign
court is regarded as exorbitant, or even as very exorbitant, can of
itself affect the exercise of the English court's discretion to make
a garnishee order absolute. I find myself in agreement with the
view expressed by Hobhouse J . that, if the garnishee shows that he
is in fact exposed to a real risk of being required by a foreign
. court to pay the debt a second time, it does not of itself matter
that the r isk which the garnishee shows to exist is one of being so
required by a foreign court which does not have, by English law,
or by generally accepted rules of international law, jurisdiction to
make such an order.
This is because the crucial featu re is the
reality of the risk. It seems to me, as it did to Hobhouse J., that
United Kingdom
this is implicit in the speech of Lord Sumner
in the Sedgwick,
of 34 of such
Collins case. I am not of course saying thatPage
the 29
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jurisdiction in the fo reign court is necessari ly irrelevant; because it
ma y go to the reality of the r isk in the sense that it may, for
example, reduce the likelihood of such a judgment being executed
upon assets of the garnish ee. This is, I think, what Woolf L.J. had
in mind [1988] 1 Lloyd's Rep. 164, 174 when he said that:
"
in deciding the weight which would be given to this
risk wh en It com es to exercise its discretion as to whethe r
or not to make the garnishee order absol ute, this court has
to cons id er the legitimacy of that judgment."

Cro_
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In the presen t case, D.S.T. made the forthright allegation
. hat the judgmen t of the Civil Court was not mere ly an exo rbitant
~ xerc i se of ju r isdiction, or erroneous in point of law: they asserted
tha t it wa s a sham, in the sense that th e cou rt was acting not in
accord ance wi th the law as understood in the State, bu t as a tool
~f the ex ecut ive of the State.
I wish to state that, had those
[acts been established, the y would have raised a difficult qu est ion
wh et he r such an exerc ise of power by a court cou ld, on the facts
of the case, properly be regarded as an or der by a cou r t of law at
all, but should rather be rega rded as an act of executive power by
the State and so should be categor ised with comme rc ial pres su re
a nd as such be irrele vant to the making of a garnishee order
ab so lute. I wish also to state tha t, in cases such as the present,
the courts of t his countr y -nus t no t shrink from the task of
maki ng the necessar y assessmen t of the si tuat ion, reluctant thoug h
they will be to do so. I have therefore conside r ed t he ev idence in
the present case with great ca re.
Bu t, having done so, I have
com e to the co nclus ion, especially having regar d to the riva l
affidavits plac ed before the courts below as to th e law applicab le
in the State, that this allegation advanced by D.S.T. fails on the
evidence.
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But if, fo r example, the re is a rea l risk that the fo reign court will
en ter judgment agains t the garnishee in respect of th e same debt,
a nd the re are assets of the garnishee available for execution of
this judgment, that would const itu te good grounds fo r declining to
mak e a garnishee order abso lute, notwithstand ing that the
jur isdiction of the fo re ign court to enter the judgment was
exorb itant in the sense that it did not accord wi th English id eas,
or ideas generally acc epted in private international law, or indeed
that it wa s, to English eyes, e rr oneous in point of law.
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I turn finaHy to the question whether Sit co has establ iShed a
real risk that it may be held liab le to pay the debt a second time
pursuant to the or der of the Civil Court. The judge thought not ,
but on th e basis of a mi sapprehens ion of the facts. The Court of
Ap peal thought not, though on the basis of a balancing ope rat ion
wh ich weighed the imp regnab ili t y of the English judgment against
the legitimacy, or illegitimacy, of the judgment of th e Civil Court
o f the State, a balancing operat ion wllich I do not regard as
co rrect in law.
O nce again, th ere fo re, as I see the case, you r
Lordships' House must, like the Court of Appeal, exerc ise its
discret ion anew on the evid ence now before them.
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In considering how the discretion should be exerc ised, I of
course take into account the view expressed by Lloyd L.J. [1 988] I
Kingdom
Lloyd's Rep. 164, 170 that, despite the fresh ev idenceUnited
placed
before the Court of Appeal, notably the arrest of the Page
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London," the risk of execution, though higher than Hobhouse J.
thought, was still a risk "at a fairly low level." Even so, it is not
to be forgotten that the garnishee does not have to establish a
certainty, or a very high degree of risk, of being compelled to pay
the debt twice over; he has only to establish a real r isk of being
required to do so.
Here, there are the following factors to be
taken into account:

R
G

0) A judgment has alr eady been entered against Sitco in the
Civil Court of the State (w hich in fact antedates the garnishee
order nisI in this country).

N
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(2) Since the judgment of Hobhouse J. (in which he
expressed some scepticism about the State's readiness to enforce
that judgment) the State has shown, by the arrest of the "New
London," some determination to do so.
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(3) Since the judgment of Hobhouse J., it has become
apparent that there are assets of Sitco available for execution
within the ju risdiction of other members of the Gulf Co-operation
Council, in the form of cargoes sold on c.i.f. or c. and f. terms
under long-ter m contracts.
On this basis, it was he ld by the
Court of Ap peal (rightly, in my opinion) that the judge's finding
that there was no significant risk in respect of these contracts
could not stand.
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(4) Rival affidavits were placed before Hobhouse J. on the
question whether the judgment of the Civil Court of the State
would be enforceable in other Gulf States. His conclusion was as
follows:

EW
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"Since I am solely concerned with a question of risk, I do
not consider it necessary or appropriate that I should try to
decide which argument would prevail. Without hearing t he
witnesses and seeing them cross- examined, any such dec ision
would be one in which one would have little confidence.
There clearl y is a risk, which is not neg ligible, that the
judgment would be recognised and accepted as enfo rceab le
by the cou rts of one or :nore of the other Unit ed ,~rab
Emirates or G.c.c. States."
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This affidavit evidence was supplemented by further affidav it
evidence placed before the Court of Appeal. Lloyd L.J. expressed
his conclusion on this aspect of the case as follows:
"1 accept, as did the judge, that there is some risk that the
Government will succeed in enforcing its judgment by
executing on Shell assets in the Gulf - or elsewhere.
A
great deal of evidence has been put before us on this aspect
of the case since the hearing.
But I do not regard it as
decisive."
can see no reason to interfere with this conclusion.
On this basis, I ask myself whether Sitco have established
t hat there was a real risk. Hobhouse J., on the evidence before
him, decided the point against Sitco "by a narrow margin." Lloyd
L.J. considered that there was a risk, though at a fairly low level.
United Kingdom
The difficulties faced by Sitco relate to 0) a question mark over
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For these reasons, I would allow the appeal of Sitco against
the order of the Court of Appeal making the garnishee order
absolute.

I
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I turn next to the question whether th e in junction ordered
by Bingha'11 J. on 2 July 1986, and clarified by him on 25 July
1986, must a lso be discharged.
As I have already recorded, ,VI r.
Johnson put in the forefront of his submissions an attack on the
in junct ion, submitt ing that, fo r a numb~ r of reasons, the injunction
should never ~ave been granted.
In his submissi ons on behalf of
D.S.T., 'l r. Grabine r submitted that the injunct ion appeal was onl y
relevant if your Lordships' House should hold that the garnishee
order absolute should not have been made; but that, if that were
to be your Lordships' conclusion, the inju nction should not be
discha rged bu t should be allowed to stand in order to rnaintain the
status quo pending the invocation by D.S.T. of other powers of
enforcernent in respect of Si tco 's indebtedness. !-ie canvassed the
following possibilities:
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the State's determination to enforce the judgment of the Civil
Court; (2) possible diffiOllty facing the State in identifying cargoes
of Shell available for execution in other Gulf States; and (3)
doub ts whether the S ta te would succeed in enforcing the judgment
of the Civil Court in another Gulf State. As to the first point, as
I have said, the arrest of the "New London" has provided some
evidence of the State's determination to enforce the judgment,
since the time when the judge considered the case.
As to the
second, there must, I consider, be a risk that this practical
difficul ty will be overcome.
As to the third, the affidavit
evidence on Gulf law put in on behalf of Sitco, though clearly not
decisive, is sufficient to establish the existence of a risk that the
State will succeed in enforcing the judgment in another Gulf State.
Looking at the matt er as a whole, and bearing in mind that it is
enough that Sitco establishes a real risk, I am satisfied that Sitco
has dischargec the burden upon it to establish the existence of
such a r isk.
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(J) If Sitco were to succeed on their "trust" argument
In relation to the existing garnishee ord er, it would be open
to D.S.T. first to seek leave to enforce the award against
the S ta te in the same manner as a judgment, and then to
take fresh garnishee proceedings in respect of Sitco's
indeb ted ness to the S ta teo

(2) On the same assumption, D.S. T could seek leave
to enforce the award against the State and then proceed to
seek a charging order, or to seek the appointment of a
receiver in respect of Sitco's indebtedness.
(3) Even though the garnishee order absolute was set
aside, it would still be open to D.S. T to seek a winding -up
order against Rakoil, in which event the relevant asset
(Sitco's indebtedness to RakoiJ) would be recoverable by the
liquidator.
For my part, I do not consider that it would be right to continue
the injunct ion in effect for these purposes.
So far as (I) is
concerned, a garnishee order against Sitco In respect United
of its
Kingdom
indebtedness to the State should in my view be refused
as
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inequitable, on precisely the same ground that the garnishee order
in respect of 5 i tco ' s indebtedness to Rakoil should be discharged,
i.e. that there would be a real risk that Sitco would be required
to pay the debt twice over. So far as (2) and (3) are concerned,
it is true that under these proposed courses of action, D.S.T.
would be proceeding to execution not by way of garnishee
proceedings, but by a charging order, or by appointment of a
receiver, or by a winding-up order. But the fact remains that, as
the present proceedings to date have demonstrated, the natural
mode of execution in the present case is by way of garnishee
proceedings; and that mode of execution has been held not to be
available to D.S.T. because it would be inequitable to make a
garnishee order absolute.
In the circumstances of this case, I
cannot think that it would be right for the court to maintain the
injunction in existence to enable 0.5. T. to pursue some other
method of execution in respect of Sitco's indebtedness (whether to
the State or RakoiJ) bear ing in mind that an injunction is itself an
equitab le remedy. For this simple reason, I would order that the
injunct ion be discharged •
1 turn finall y to the argument advanced by Mr. Have lock ,-\ llan on behalf of Sitco, which was as follows.
The injunction
g ranted by Bingham J . on 2 July 1986 (and subsequently clarified
by him on 25 July 1986) recorded an undertaking by 0.5. T. to
abide by any order the court or judge might make as to damages
in case Rakoil suffered any by reason o f the order which the court
should thereafter be of the opinion that 0.5. T. ought to pay, and
further to pay the reasonable costs of any -third party in cornplying
with the order. It was the submission of Mr . Have lock-Allan that
there must be implied a like undertaking by D.S.T. in respect of
any such damages suffered by a third party by reason of the
order; or alternatively that such an undertaking must be implied by
reason of t he service of t he order upon Sitco by 0.5. T. ' s solic itors.
There was before your Lordships an appeal aga inst the refusal by
the Court of Appeal, on 6 May 1987, to order that the
cont inuation of the injunct ion shou ld be sub jec t t o an express
undertaking by D.S.T. to indemnify Si tco "against a ny loss or
liability caused by or aris ing from t he sai d inju nct ion or t heir
c omp liance wit h it," and that such undertaking shou ld be secured.
In their prin ted case, it was asked by Sitco that t he injunction
shou ld be discharged or varied so as t o per mi t Sitco to pay Rako il,
and that the garnishee order should be se t aside; or alternativel y
that the injunction should be var ied by t he insertion of an express
undertaking in the form prev iously asked for, but refused by the
Court of Appeal.
However, as I understood Mr. Havelock-Allan's
submission before your Lordships, it was his argument that such an
undertaking should in any event be treated as implied, so that
Sitco could seek to take advantage of it if the injunction was in
fact discharged by your Lordships. On t his basis, the existence of
the implied undertaking does not ar ise by way of an appeal from
the refusal of t he Court of Appeal to make the continuation of
the injunction dependant upon the giving by 0.5. T. of an exp ress,
secured, undertaking to Sitco. On the contrary, it was argued that
your Lordships should hold the t such an undertaking was impliedly
given by 0.5. T. to Sitco, at least from the time of the service of
the in junction upon Sitco. Furthermore, Mr. Havelock- Allan, at a
subsequent stage in his argument, was at pains to stress that he
United Kingdom
was not rely ing upon any automatic implied
obligation so to
indemnify third parties affected by an injunction,
that
Page or
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protection will be afforded to all third parties affected by
injunctions.
From this it must follow that any such implied
undertaking, if it exists, must depend upon th e circumstances of a
particular case.
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In these circumstances, I must confess to being troubled as
to how your Lordships should deal wi th this particular submission.
There ap pears to have been no issue or decision in the courts
below whether there was any implied undertaking by D.S. T. to
Si tco, which could properly be the subject-matter of an appeal to
your Lordships' House. The only relevant decision which could be
the subject of an appeal to you r Lordships was the refusal by the
Cou r t of Appeal, on 6 May, to refuse to make the continuation of
the injunction condit ional upon the grant by D.S. T. of an express,
secured, undertaking in favou r of Sitco in the form then asked for
by Sitco. Let it be supposed, however, that your Lordships were
to consider that the Court of Appeal should hav e made a
continua t ion of the Injunction depend upon such an express,
.secured, undertaking being given, what order is your Lordships'
House now to rnake?
If the injunct ion were now to continue in
existence, I can under stand that your Lordships could (i f they
thought right) now order that the continuation of the injunction
sh ould depend upon the giving of such a n express, secured,
undertaking.
But the pr imar y subm iss ion of Si tco is that the
injunct ion should be di scharged; and in these ci rcumstances I fi nd
It dif ficult to perceiv e t he mechanism wh ereb y anything should be
' nade condi tional upon the grant of the u ndertaking.
In ot her
wo rds, Si tc o were in my opi nion correct in asking, in their ;Jrinted
case, that th e express undertaking should only be required as a
condit ion of th e injunction being continued, as alternative relief to
the inju nct ion being discharged.
In these circumstances, if (a s I
consider) the injunct io n should be discharged, the point on the
express undertaking does not arise.

EW

That leaves the quest io n of t he
opinion, tha t ' n atte~ is not open
Lordships on this appeal, there be ing
court below . If Si tco wi sh to pursue
such fresh steps .)s th e y a r e advised.

W

.N

•

impli ed undertaking. In my
fo r cons id eration by your
no dec ision on it by any
the ,na tter . they must take

W

W

For th ese reasons, I wou ld allow the appea ls of Sitco in
bot h the garnishee ap pea l and the injunct ion appea l, with costs to
Sitco before your Lordships' House a nd below, a nd I would order
that the garnishee order absolute and the in junct ion be discharged.
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