FULLER COMPANY

| USA v

i COMPAGNIE DES BAUXITES
DE GUINEE.

Civ. A. No. Th=HEH.
United States Dhstrict Court,
W, [l Pennsylvanm.

QeL 19, 1976

Manufscturer and seller of equipment
filed petition for declarstory judgmaest 18
Court of Common Pleas of Allegheny Coun-

tives of buyer and buyer’s controlling
poer. The buyer removed the
Distriet Court, Knox, J., bedd

grention on
the Recogrition and En{pﬁq:rﬂ'mt af For-
sign Arbitral Awards und ithat where of the
el trising from con-
duct of parties t the meeting, only one wis
that thare ement ngreement Ler-
muuﬂng u_f broad arbitration clause,
peder that arbitration be con-

gﬁtnﬂ trinl would be stayed pending
jsgungice of final award in the arbitration.

bﬂrd:r pecordingly.

L. Evidence =448

Court has right to consider extrinsic
gvidence when terma of contract are ambig-
OIS

2. Evidence s=4#N3}, 450{8)

Im view of ambiguity as to whetiber
equipment seller was obliged by contract ta
provide personnel in foreign country in
which the equipment was 1o be used, affids-
vit of chief engineer of buyer and affidavit
of chief engineer of buyer's consulting engi-
neerng {irm alleging that overseas techni-
gal sarviees of seller were relied upon by
buyer in entering into contract and consti-
toted erucial part of the bargain were ad-
missible, under exceptions Lo parcl evidence
rule, tg resolve ambiguity and to show con-

ty secking determination of offect of al- o
leged settlement al meeting of :I'!p.l.'Iﬂm,r--.r

“ﬁg@;
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duct of parties serving to vary terms of th
ooatract .
3. Arbitration ==E15
Contract for design, manufactire ar
sule of eguipment to be oead ot buyper
plast in Guines created & renscpable pel
tionship with ope or more foreign stat
sufficient to sustnin jurisdiction under tl
Convention on the Recognition and E
forcement of fﬁ Arbitral Awards, o
pecially w ‘s personnel were
provide tochnical servicas
Guine, apbitration was o oocur in Swits
Iind d/buyer's consulting engineeri:
was headquartered in Belgium a
rtant connections with all phas
o tract; thus seller’s suit fior declarai

4y judgment concerning effect of alleg

seitlement of differences of parties wou
not be remanded to state court. & US.C
5§ 201-28: 12A PSFa B8 I—MH
2-200.

4. Contracts =128{1}

Jurisdietion specified in chosce of L
provisions in contract must bear reasopal
relationship to the transaction n mﬁ:’
be affective.

& Contracts +=129(1)

Contractual provision that substant
law af New York applied waa of mo affs
where New York had no connection to m:
ing or porformance of contract, other th
retention by one party of New York coun
and Pannsylvania appeared to be only st
bearing & reasonable relationship Lo !
transaction. 12A P5.Pa § 1-106
6 Arbitration =12 '

There i general judicial presumpt
in fawor of arbitration.

7. Arbitration =85 3

Under Pennsylvania law, only & ©
contract terminates |ife of o beoad arbit
thoin clamse

i Arbitratioa =77

Where there was no language in c
tract for sale of equipment providing
cancellation of duty to arbitrute in event
sotilement and arbitration clause was bir
and inelusive, arbitrator must decids whe

L] TR WL i
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FULLER ﬂu v. COMPAGNIE DES BAUXITES DE GUINEE a3
" Chess 431 F.5spp, 838 (1FTE)

er meeting of representatives of seller, buy-
er and consulting engineer, employed by
buyer, constituted {inal settlement of all
outsianding clnims of partics, as seller con-
tended, or modified oripingl agresment con-
cerping rosponsibility of seller for alleged
defects in squlpment, or only served to iron
out differences in wonding of provisional
exception certiflicates or did not result
any conclusions or agreements of any type.

William Schweers, Pittaburgh, Pa., Lu-
ther P. House, Atlants, Ga., for plaintiff.
Dale Hershey, Pittsbuegh, Pa, Peter E
Fleming, Jr., New Yark City, for d-n-flrld.lm-

OPINION

ENOX, Distriet Judge. K.

In this case, the eourt must interpest the
seope and meaning of l.hn &lﬁqunn an
the Recognition and Enf of Fap-
eign Arbitral Awards, i Anto law in
the United States as U 201 o1 zeq.
and the extent qL:ﬁ’ﬁ'tm contractual
agresment to nfqu.r%tﬂt On June 5, 1570,
Fuller ¥/ Pennsylvania corpors-
Lion, and pn‘_tnmﬂaﬂ.tumm De Gui-
miﬂﬁ; CBG], a Delaware Corpo-
ratiofi.) eim:ul'.nd a contract under which

“Would design, manufactore, and soll

(a deylng and ealeiming plant and certain
‘Pelated equipment to be used at CEG's

Jbuuxite plant in the Republic of Guines

The equipment was to be manufactured by
Fuller in the United States and shipped
FOB at Philsdeiphia

In April, 1974, Bociets de Traction et
d'Electricite, 5.A. ("Troctionsl”), o Balgan
eorporation retained by CBG as o consulting
engineer, aued & deaft of a pfovisional
actoptanee certificate with certain reaerva-
tions relating to alleged defects in the
equipment supplied by Fuller. Fuller re
fused to sign this certificate as well aa three
subseguent drafts of provisional acceplance
certificates mawed in December, 1874, by
Tractionel,

{1 While the ariginal costract provided for arbi-

tration fn Gemeva. Switierland, the parties
have subseguenddy agresd that arhitratics, if

On Jonuary 28, 1975, a meeting of repn
seniatives of CBG, Tractionel, and Fuall
was held in Pittsburgh, * Penpnsylvani
Fuller alleges that the purpess and effe
af this mesting was to sattlo all outstandir
differences of the parties. CBG, on il
pther hand, alleges that the meeting w:
pobely concerned with the parties’ diffe

subemitted

Y mmkbﬂtmﬂwfnrﬁ
 Bain costs related to alleged defects in L

equipment supplied by Fuller. Fuller «
sponded on December 28, 1975, but plead:
the alleged January 28, 1975, settlement
a dofense. On April 14, 1975, Fuller, filec
petition for & declaratory Judl‘;:m. m i
Court of Common Pleas of Allegheny Cou
ty, Fuller's petition sought s determir
tion of the binding effect of the Japuary .
1975, settlement. On May 20, 1875, E
removed the case to this court. :
This opinion will mot resalve the underi
ing cliims and disputes between the part.
Rather, the court at this stage of the
ceedings i called apon to determine whi
of three possible forums should proce
with factual hearingy on the mrjtl- :
(I} This eourt. P
(Z) An arbitration pl.ml in Pittsburg
(&) The Court of Commeon Pless of Al
gheny County. 5
Four motions are pending before L
coure: e
{1) Fuller's motion to stoke the supp

mental alffickavic of John Lambert and
affidavit of Pagl DuPont e

{2) Fuller's motion te remand, —-=
{3) CGB's motion for stay of trial and
further procecdings pending issuance of

ardered, will take place m Pittatiurgh, Penm
vari,

= ba Lawmd beola ba Cl'—u....-l... 'y
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il award or determination in the arbitra-
thoa.

{4) Fuller's motion for o preliminary in-
jumeticmn.

(1] Motrmon o Strke Affidavite

This mothon will be denied and the court
will consider all of the evidence presented
by the parties. While the affidavits of
John W. Lambert and Paul DuPsnt are
parel evidence, a8 Fuller s, they are
clearly admissible under two well recog-
mized exeeptions to the paral evidence rule.

[L2] First, the court has the right to
conailer extrinaic evidence when the lerms

of & contract are ambiguous. Keystones
Aeronautics Corporation v. B. [ Enstrom\

Corporation, 499 F2d 146 (3d cir. 10040
Thompson-Starrett International {pe \g
Tropéc Plumbing, [ne., 457 F.2d eir.

1972, Such an ambiguity exisfs if\pegard
to Fuller's contractual obligutig tgprovide
personnel in Guinea—a mather O erueial
significunce in considgrin ﬁtﬁ!’ jurisdiction
iscugted 11 detail in Part
Two of this opinio). Bhe contract contains
the following £GniTetity provisions, clearl
crealing nngnigqﬁjtjr:r ’ !
*“The s wion of erection and the pro-
i : chiel aperator afller the start-
‘#ﬁhﬁﬁnm&l operation are not includ-
fed. )

| }pﬁéﬂdix Il to the contract.

NSection 6. At the request of the Engi-
neer, the Cootractor shall provide the
services of an experienced chie! erection
supervisor and one oF more other experi-

L [2A PS § 2-208. Cowrse of Performance or
Pracricsl Cosgeructicn,

(1) Whers 158 Sontracd fof sale iovolves re-
! puated eccapiona oo performance by edher
pany with kmowlsdgs ol (he Aalufe al ihe per-
lormance and opporiusity for objectian ta il by
the other, amy course of performance accepled
ar acqueesced (o withoaul obiphotson ahall be rele-
vant fo deftermune the meamisg of he agres-
menl
124 PS5 § 1-208. Course of Desliag and
Usage of Trade
(I} A course of dealing |3 & Mfusnce of Gre-
vious conduct between the parties 1o @ partica-
lar transaction which is fairly 1o be reganded as
eilablfing @ common bans of understanding

4Z1 FEDERAL SUPPLEMENT

oneed erection suparvisers who shall eol
lectively supply the necessary know-how
technical information and advies fo
proper ofl-loading at Port Komsar, erec
tion, installation and Start-up of Indusir
al Operation of the Equipment, and wh
shall give the necessary instructions fo
such erection and irstallation to the erec
tion and electrical personnel designate:

by the i receive such instrue
tions. The shall provide th.
services of such SGpervisars for such peri
ods - have bean re

Y In order to ensure the propa:
wopatation of the Equipment after: th
“Start-up of Industrial Operation, the Con
practor shall provide the services of &
chief operatar if so requested in writing
by the Engineer, to operate the Equip
n'l.:ﬂl.l'nrludhplrindlllhlﬂhlwbuu‘
reasanably requested by the Engineer.”
A second exception to the paral evidenc
rule is that the conduet of the purties may
derve Lo vary Lhe terms of o contract. Un-
dor the Uniform Commereial Code, apply
ing to this case under cither New York o
under Penmsylvania law, courses of dealing
usages of trade, courses of performance
modifications, and waivers may all supple
ment ar alter the written terms of & con
tract? The affidavits of Lambert and Du.
Pont fall under one or more of these five
exceptions o the parol evidence rule

{2y Motion to Remand
Jurisdiction af this court is invoked by
EﬂmlmmmdeE

for ieerpreung thest expressions and otber
eordact

{2} Arusage of trade iz any practice or meth-
o af dealing having sech regularicy af cheery.
ante if 4 place, vocation or trads & 16 jastily
an expectation that i will be obssrved with
revpect to the transscticsi & guestson. The
exisience and scope of suck a gEage are Lo be
proved as fsets. I it i established that suck &
uszge is embodied 5 & wnikben trode code o
Amilsr wWriling the mierpretation of the wrigng
@ far the court.
While the Uniform Commercial Ceda does not
contain a definition of & modficetsos or 8 wan
:r;'-;r;mmimm' apply under 134 PS5

United States
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. N FULLER CO. v. COMPAGNIE DES BAUXITES DE GUINEE = ™
e s 421 F Supp. 538 (1979)

1on on the Recognition and Enforcement of agreement ar award solaly betwwen HE

oreign Arbitral Awards, enacted into law citizens s exeluded unless there is som

by Congress on July 31, 1970, as § uscC impartant foreign element involved, su

hgq,l“ n‘ﬁzﬂnpf B 1 - 208 {b.lﬂ":.“‘.!r, The Convention). ah mt'_‘ locntid 'h“’! the lﬂ.‘fﬂ'ﬂﬂ
As o contract entirely botween citizens ol anee of & contract in & foreign eounty, .
the United States, it is clear thal the Fuil- 2 similar ressonable relation with one
er-CEG contract mosts the jurisdictional re- more forelgn states, The reasonabla r
quirements of the implementing legislation  |ationship eriterion is taken Tram the go
ta the Convention if any ane of four comali- e the Uniform Comme
tions are met:? cial Code. 1-105{1) of the eod:
{1} The agreement involves property lo-  permits to & transction tk
eated nbroad. pnble relationship to a
{3} The agreement envisages perform- or nation to speeify that t
ance ahroad. w { gtate or mation will gowe
(%) The agreement envisages gnforce- é"ﬁlﬁ“ and duties. P
ment . In this conpection of course, it sho:
{4) The agreement has some other be recalled that what we are dealing w
sonable relation with one or more under the Convention is solely a sitaat

in which the parties have volunta:
agreed to arbitration. The iConvent
and implementing legialation will ap
: \ executed botween citize to a transaction oaly because the par
= 2 Spates  However, idapee can be mmmnh"mﬂdmm
' > obtained from the dggislative history of the  disputes by arbitration. The provisian
choice of law in the Uniform Commer
y, the Chairman of Code is also based on the same kim
State's Advisary Commit- voluntary action by the parties to a tr
i International Law gave the action. Since the Commercial Cod:
westimony before the Senate Com- basic law on commercial transaction
Foreign Relations (Chaired by the Usited States it seemed appropr

¢ Fullbeight) on February 13, 1970 to incorporate its test of reasonable |
fe have included im section 202 a re- tionship into the tmpim:i.n:h!lil
quiremest that amy case concerning an on foreign arbitral swards.” [Foot

stoled.

o eourt bas yet interp
| of the Convention a8 it &

thcjmmﬂmu!mm:m.l mmymmmmm
U.5C § 202, reads as follows reciprocity 1o the recognition and enforcs.
-Mubluumq.punuﬂuruﬁim:m of anly shose swards madd i the LEFALD
.mmﬂuhmm.wmﬂm- amoiler combracing sate™. Thi lienit
tractual or not. which is considered &a commer- HMI#H',W“M“
¢ial, inchuding & Lransaction, Coniract, oF agree  forcement af arbiiral awards 2 has ne
ment deseribed in section 2 af this ttle. falis vanes to the problem pending before
under the Convention. An agresment ar award couri—whether o order arbitragion End
grming out of Fch & relationship which is en- terma of ihe comvesbion,
Mmmmﬂt&unhdiunu 2 ; :
ghall be desmed not to fall undér the Conven: 4 | 12A PS 1-100(1) reads as follows:
tion igaless Ehai refatiorship invalves propefiy "ntizumupnﬂmnm
jocated sbrosd, enwvisages perfoffRAnCE OF e - top, when B Lransaciaon bears & reast
forcement sbroad, or kas some ciber fRaRORa- relation to this state &nd also 10 anothes
bie relation with one or maore foreipn SLAtEs gr mation the partes may agree that th
For the purpose of (IS SECTion & COTporation i8  pigher of Uhis state or of such other §L

a pitizen of the United States |f it is ineorporat- nation shall govern thelr rights and .
#d o has B3 principsl place of basness in the Failing such agreement this Act spph
Uniied States.” (Emphasis sdded). trangsciions Dearng & Approprusie rela
The court has also noted that 9 USC § 300 s stata.”

mmm“u:ﬂmiuunlm

‘.i United States
‘ Page 4 of 13
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- 942 421 FEDERAL SUPPLEMENT

rule. Under the Code the forum wouls
spply the Pennsylvania (Code) rule when
any one of several aspocts of the Lransac
tion i connected with the state Thi
hroadens the possibility that another fc
rum which has not adopled -the Cod
would apply & different law-to the gam.

- i pided.] Appendiz to S.RepNo, TOZ, ¥lst

Cong. 2d Sess. ot & {1970}

The comments to seetion 1-106 provide
the following explanation of what const:-
futes o reasonable relatbonship:

“Ordinarily the law chosen must be that

of o jurisdiction where a significant y P

anough portion of the making or per- ; A
formance of the contract i to occur ar ““m“wdhfmﬁ,-

3 | seurs.” 12A PS 1-105, Comment one®  The court discovered any case
The Pennsylvania Bar Association's Notes decided under k-1 """ﬂ"'iﬂi flﬂ-l- simila
te 124 PS 1-105 seem to reflect an even t":'“m‘-hm a . ll'lll'hr-l.lih Ti: Teh
broader definition of the meaning af rea- *R4YE ip eriteria appears to cor
| sonsble relationship: statut stapdard which the court
1 Y case-by-case basis®. . o

“Choice of Law. The rules governing the

instances in which & Pennsylvania ecourt ﬁ-urinn: in mind the text of 9 US4

gant change in the rules
laws, which are dasi
jurisdiction na the so

ea to nustain jurisdiction under the Conve
tion.” Specifically, the June 5, 1970, Fulle

Sferi notes thal & footnote to the case of
Ml v. United Air Lises, Inc, 416 Po. 1, 203
i TOE, 808 (Foomnote 17) (1064, Imdecaies
! ihe Sopreme Coust of Pennsylvania has
applied the “groupng of contacis” i from
the ares of comiless of laws to LLCC 1-105
Sew siatement 16 this effect by Judge Sheridas
in Tacker v. Capitod Machine, Ine., 307 F.5upp.
241 (M.D.Pa. 969 The lootaote in Griffich &
dicta amd ab any rate B USC § 201 would
seem 1o be petsted to the genersl test of reasoa-
able relatsonakip in 1 =105 amd pot o a parea-
kar rule af eeaflicts of bow sdepted by any given
jurisdicsion. Therefore, (& dess nol seem heces-
sary of helpful 1o give & detailed consideration
mauruumulunnum:hnn'n!mud‘hmd
law=——or any other conflists theory for thai
matier—in spalyzmg the problems o the case
sub juclice

P T e . - 7. Fuller refers 1o the fallewing testimony of Mr.
B = b, g el ¥ Kearney before the Senste Committes on Fos-
A S T S Rl Bl b - eign Relations on Februsey 13, 1970 as support-
bl . ; e . img & much naffowsr apphicaticn of the Con-
s e TR 3 vention 10 contracts eniered mio betwees citi-

gens of the United States than thal sdopted by
the Cous today:

"Does this legislstion bave any affect whe
wver on Siale laws?

Mr. KEearsey. Mo Mr, Chatrmae, it desd b
It comcerna (6 effect salely the jursdictics
the Federal Disinel ¢oums.

The Chairman. And it does net alter or chan
a citizes's rights wnder Sumte lawsd o
M. Kesrmey. MNot at all

The Chairman. Do B in any way Sfgad
Federal authartty?

Mr. Kesrmey., Mol basically. It provides
the right of removal io the district court frv
the Seate court in & Case that falls amder |
Copventon, but wihat we are dealing with
foreign comemerce which now ks fally withis '
zmhit of Federal sulhoainy.

The Chairman. Whether o gl this comes |
eifect sl depemils Upon an agreemesl esle
isito volustardy by the partbes. 1s thai corre
The Chasrman,
wm:mummphmh-ulwﬂ:
particilar procedure; & that correct?
By, Kesrnsy. That is sbsclutely correct.
The Chslrman. 5o that what you ane dodn
setting up & procedure by which citizens +
wquuﬂ?ljhluddﬂﬁﬂﬂm-
wihg wiked (o resart 13 this method of sets!
theer differences could do s 1S that oo
Wir, Kearney. THhaL is correct, s

The Chairrman. 5o thers is no possshle cpp
ta0m based wpon 1hE iden we are Row feact
izl and subjecting citizens (o further arbit

; United States
Page 5 of 13
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FULLER CO. ». COMPAGNIE DES BAUXITES DE GLIMNEE Gy
. it s 421 F Supp. 538 (1VT0)

CBG coptract meets the requirement undes
§ TU.5.C § B2 of Bﬁ'-'l-!-lﬂ'l.ﬂ.ﬂ' porformance
n.hrm.u.'

Thm letters attached to the affidavit of
John W, Lambert indicate that the Jone 5,
1970, Fuller=CBG contract anmvmsagesd that
Fuller personnel would provide extenmve
technical services in Guinea® The Europe-
an Varistion orders, Exhibits D-H af the
alfidavit of Johs W. Lambert, indicate that
CBG setually paid substantisl sums of mon-
oy to Fuller for the services of engineers
and erection supervisors for extended per-
ods of tme in 1972 and 1973,

Jobhn W, Lambert's affidavit indicates
that the total cost of Fuller's technical rep-
resenintives in Guines was 288 56208 (41
page 4) while Philip Richter's affidavig Sa

imervention of the Federal adthoris ar sy
_Gther suthorsties in 'their privete affsies. That
i nol justifisd; is thal correcy?

Mr. Kearney., Thai b cormest.

The baslc reason that we propasethis legsla
than spd o become party i) the/Convention s
because the people engaped\in foreign trade
consider arbitrationpks aNeery economecal amd
spesdy way of satliog commercial disputes
und they are [ie ones who wanied this”
Appendix to.8. Rep Mo, 702, flst Cong. Id Sess
T [

The o rets this s nlln'mn:r somew il

@R@.ﬁﬁ? does Fuller, The S cogceen

pEEss appears (o be 1o svoid a u::ilu.n-
cEment of federsl authorty,

. there |8 po doubd (HAE the paniei- udun-
tapily agreed 10 arbifrstion, The jorsdictional
jstue thus relates o whether there are suffi-
cient foreign copaciy fof the federal. Bs op-
posed to the staie. coum o comsider the scope
of this valuntary agresment. Thus the oowrt
faili Lo &68 how Lhis opinlon constitwles Ao
arbitrary encroachment of federal authority

B, Part ane of this opinion discessed an amshigu-
ity in the contract in regard to Faller's dusy 1o
supervise the ersction and stari-up of ihe
project im Guinea. Conseqoently, the disgis-
sian that lollows aboul exinnaic evidense of
the indesl dl the pariss a6d of the course af
performance under the cootract is not m veola-
won of the paral evidence rale.

% Fuller's letler of Mevember 21, [960 (Ex. B)
SLOEEE:

“We will supply & service engineer Lo super-

vise Ehe unlosding. soring and erection af the

=]\ e L, [Plerscnmel will be fur:
roskyed PP supermson of the commissson of
Efeipment,”

Fuller's letter of March 200 1570 (Ex. T}
siaisy:

support of motion to -r-u.nmnd (at page
alleges that the tntll amount was 1o
00, 1 g

The statements contmined in the affid
vits submiited in this case differ sharply
regurd to the sgmificance the pardes !
tached to overseas technical serviees wh
entering into their contract. Philip Richts
manager for projest management of Fall
alleges that thiftechnical sdvies in Guin
was at most @\ very minor and insignifies
part of whe fonirsct while John W. La
bert, shiel‘engineer of CEG and Paul T
Pont) chigf enginesr of Tractionsl alle
that ov@rseas technical services of Ful
werd relied wpon by CBG la entering ir
ithe contract and constitute s crucial part
the bargain." [t is nol necessary to rescl

*Fuller Company will furnish general instn
thans for fleld welding along with an erect:
1up¢ﬂn.|.|=d.tn|. io superviss the urﬂd.l.u,l
erection.’

Feller's letier of October 24, 1558 (Ex.
szates:

“We are offering 8 servics enginesr for
Erecticm mprrm-l.:ln. ol thé eguapmsnl wl
supplyiog.”

10, &) Ome electrical engnesr (Ex. D) Tc
coal—i3E 400 (U.S. Currency)

b)) Onie slecrroREuiLs pRBSpEAIOP Eigin
(Ex. EL rotal oo §22.000

{€) DO delagats lroem Ressarsh Corwrsll
supernseng erecticn and start-up of the shec
siztic precipitaiors {(Ex. F), Total cost &
0760 ;

(d) Ome engiseer for steam generation, |
pumpiag and bermang equipment (Ex. E:-. i
cost $28.540,

(el Ome Chief Erectioem Sapervisor and
Stari.up Engineer, lotal cost $45333,

il Affdavit of Phillip Rickter in suppart of n
thon to remand Y

"Fuller's anfy contact with the operation o
seas was hmited to the providing of services
ceriain technicsl representatives in accordas
with separate torens and condssons which w
pocepeed by CHG.  Although those techm
repredgnlatives were ai the ste during
erection of (mitial operation of the sgquipme

- Fuller's represencatives wene nol reguined

fanage the scrual erection, installation ar

eration of the equipment. The constroct
installatiosn was performed by o separate ©
iractor tn CHBD wio had full responsibility
such sreclaon asd wha reported to CBG's r
resentatives including CBG's engineer. The
pineer and CHD were the oaly enlities who |
authority to camtrol the erection and authon

United States
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this conflict in the evidence, Clearly, ex-
iengive oversons Lechnical services were
contemplated by Fuller in enternng into the
contract and were in fact provided

In addition to the substantial amount of
performance of this sontract in Guinex al-
ready mentioned, & number of other foreign
contacts serve Lo ereate o “reasonable rela-
tionship with one or more foreign states:

{1} Under the criginel agreement, arid-
tration wos o seeur in Geseva Switzer.
land. Thus, the original sgresment envi-
saged enforcement oversens, although the
parties have subsequently agreed to arbe-
tration in Pittsburgh, Penmaylvania

(%) Section 2(s) of Contract Ma, 16 re-
quires Fuller to deliver replacement partsl
w Fort Kamsar, Guines. (Further pée
formance oversens)

(8) Section dKiN1) of Contrang MNb.
16 requires Fuller to be siforded Tull
access and opportunity (8, fecpmmend
modification or sdjustmenty oMhe equip-
< mant in Guines after she wari-up of in-
dustrial relations. T@8rther performance
OVETSEAS) y

i4) Sectipf 2(8WiF¥5) of Contract Nao.
16 guaranties Puller full access and op-
portunitylo recommend improvements of
possible Sgfocts ns to the functioning or
muhdlacturing, during the performance
testy df the equipment in Guinen (Fur-
ther performance abroad).

o sapervise the actunl imsiallatsn work by the
erection coniraciars. Fuller's tecknacal repre-
sentatives' sole roke and function was to pros
vide technical information about the egquipment
for the wuse of the erecrion comrracor,™

Firss Affidavis of Paul DuPent ot page 3
"The services al soss chiel erecibon supervi-
gars al the conBlrusibon sle were an essential
part of Contract Mo, 16 becanse neither CBG
nor Tractionel hsd ssy mesns (o obtsin che
neceszary  imfarmation. documentation and
techmnical kesow-Bhiw requined [0 eredt the
eguipment suppdied by Fuller pursuasl 16 Con-
tract ™o, 14, @ paricular, becawse Fuller was
mot willing o provide sasd expertse 1o Trac-
tiomel and CHG other than through Lhe services
of the Fuller chael erecticn supervisor

Affidavni of Johin W. Lambers af page 4.
"Im the course af said negoliations, i became
phveous 19 CBG and Fuller that ise provision af
such supervisory services in Guines would be

L sbhlbpHAlL sUFPLEAEN]

(5} To the extent that Fuller had eree-
tion responsabilities in Guinea, it is Argun-
ble that the contract involves properiy
shroad. But in light of the ambiguity b
the comtrsct in this regard and the fac
that Fuller shipped the goods FOB Phila
delphia, the court places little relianes o

(6) Tractionel B headquartered i
Brussels, Belgian and sppears to haw
had importantcosfipctions with all phase
of this cpfifpal-fis witnessed by theh
attendancegt the January 28, 1975, meet
ing i Pﬁ‘lhl-‘ll‘["h Pennsylvania - Unde
Spction.B4.2 of Volume I—Genernl Con
dithanss Fuller was to apply to Tractione
Yar the issuance from Brussels, Belgan o
Provisional and Final Acceptance Certifi
catea H '

The motion to remand will therefore b
denied.

(3} Motion to Stay

Mow that jurisdiction hos been deter
mined to properly lie in this coort, the ques
tion oarises &5 to how it should be axercised
The court will arder that arbitration b
convensd pursuant to the terms of the im
plementing legislation to the Convention
The defendant’s motion to stay trial and al
further proceedings pending issuance of fi
nal sward or determination in the arbitea
ticn will therefore be granted. .

an essential and indispensable part of Fuller’
ohlighticns (0 be usdermaken in Conbract Mo
186, amd said sopply of sendces, which wa
ultimazely agreed, and set forth in Section 6 o
Comtract MNa. 18 was-a careldly hepotiate.
part of Contract Moo 16."

IZ Fuller argues thay 579, of This CoOBTRCL Wi
performed 0 the Undled States. The quests
s noi whers most of the contruct was per
formed but whether a “significant emouwgh par
thon of the making or performance™ {usng the
Isnguage of ke Official comment o UCC 1
105) securred & Guines. e

Bl The court is gol at ing 10 draw a e
:u.e_ﬂ;__r;i:-rr:jmdl: WH;I._IEE'IEIE'
coun endeF TR Chnventign, mar would it seen
poasible 1o do se.  But the fects of this cas:
appear to fall wethis the Jetter and aperit of tha
implemnentieg lepisiation to the Conventios,

United States
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The muin bone of contention in tho case -
ia the purpose and effect of the January =,
1976, mesting af representakives af Trae=
tionel, CBG and Fuller held in Piitsbargh,
Pennsylvania. Considerstion of events pr-
or to and subsequent 1o this meeting in

mine whether [urther proceedings appropri-
utely lie with this court or with an artitra-
Lion panel

Mr. John W. Lambert of CBG in his affi-
davil in suppart of motion Lo slay ol page T,
states the purpese of the January 28, 1975,
meeting to be the following:

“Ig order to nttempt to resolve the out-

standing imues concerning the reservas

tions in the drafts of the Provisional Ad

ceptance Cartificates issued in Decgimbey,

1974, and in order to resolve certafn Sther

the price of the drying Mnd \calening
plant by CBG as well @(apment by
Fuller of the costs obcofrecting the de-
focts mentioned in Mg Provisionnl Ae-
ceptance Certifjcalis Tisted by Tractionel
in Decamber (974) Mr. DuFont of Traec-
tionel som@tinieddle in December, 1974,
suggeswd, and [ agreed. that a meeting
should (ba_beld among CBG, Fuller and
Téatkione! in January 1976, That mest-
ity wis called sclely to consider issues
pafated to the payment of the price af the
drying and ealeining plant and the sc-
eeptance by Tractionel and Fuller of a
Provisional Acceptance Certificate or
Provisinnal Acceptance Certificates cov-
ering the drying and calcining plant.”
Mr. Paul DuPont of Tractione! in his first
affidavit in support of moLion to stay slates
at page 5, the purpose of the Janusry 28
meeting to be as Tollows:
“In grder for CBG and Fuller to reach an
agreement regurding  the defects for
which reservations had besn made 1 the
three Provisions] Accepianee Certificates
tsgued by Tractional in Diecember, 1974, a
meeting was hekd among CBG, Fuller and

; ......"'-.-' Lhs —reian L an Tractionel
e e T Ty B e [n contrast with the above two affidavils,
P LA ST S S S —, N Pl"ll-ll.l.' Ril.".'l'..l.'.‘, m has affidavit m SUf-

peart of Fuller's molon for o preliminnry

some detail is pecessary in order to deter- |

palated lssues concerning the gayment of™

FULLER CO0. v. COMPAGNIE DES BAUXITES DE GUINEE 045
e s 431 FSupp. B3 {1970) .

injunction, ot page 3, stales the purpose of
the mesting as [ollows: =,
“The purposs of this conference was 1o
close oot all disputes, controversies,
backcharges and claims between the par-
ties arising out of comtract & 167 -
On February 10. 1975, Tractionel semi
minutes of the meeting to all parties with &
cover letter which is attached hareio =
Exhibit A. -
The partss)ogret that the money men
tioped im, ndmisred parngraphs two am
throe 4 Tractionel's lotter have been paid
Howevergrovisional and firal aeceptane
serificates and a final acceptance certili
citg, mentioned in numbered parngraphs 1
4 and 5 have not been sigmed. I
The reference in numbered paragraphs
and 5 to the peceasity of signed provisions
gnd final peceplance cartificates is In aooor
with the basic terms of the contract:
“Saption B4 FINAL ACCEPTANCE-
CLOSING OF CONTRACT
841 The CONTRACT shall be cos
gidered as being completely fulfilled on
on the isue by the ENGINEER af
FIMAL ACCEPTANCE eertilicate &
dorsed by the Chairman of the C.GL. ar
by the OWNER The said eertifica
made sut aceerding to par. 8.6.2 hereaft
shall be delivered within 23 days from t
dute of expiry (sic) of the Period of Gua
antee, a8 defined in par. 8.5.1 hereaft
Such provisions shall take full effect n
withstanding =ny previous intervents
* or taking over by the OWNER. FIN#
ACCEPTAMCE shall however on
aceount be granted as long as the corr
sponding PROVISIONAL  ACCEF
ANCE has itself not been granted.
842 The FINAL ACCEPTANLUE o
tificate shall alone sigpily final appro
of the WORKS and shall imply acknen
edgment of the proper fulfilment of |
CONMTHACT. Np other certificato sb
signify final scceptance of the amount
the CONTRACTOR's claims or of ad
tonal WORKS or of varalions ordes
by the ENGINEER or shal affoct
powers of the ENGINEER or put an «
therota,”

United States
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il Hmm & spar

It appears that the January 28, 1975,

of four possible effects:
{1} It may constitute a final sottlement
of all cutstanding claima of the parties as
Fuller nrgpues. However, the coptract
provides for final settlement only after
provisionsl and final scceptance eertifi-
cates have been signed by all parties and
this requirement was affirmed in Troc-
tionel's leiter of February 10, 1975
Thuas, a final settlement can only be
found by virtue of conduct of the parties
amounting to & waiver of the terma of
the omgnal agreemant.
{2} The mesting may constitute o modili-
cation of the original agreement concarn-
ing the respossibility of Fuller for the
alleyred defects in the equipment supplisd

© to Guines.
(3) The meeting may have only sefwed ts
iron out differences in the wordiRg 5 the
provisional scceptance cergfihted and
thus may not have effected Wnhgfange in
the originul sontract.
(4) The parties maySewediscissed prob-
lems srming  {6mN Ye contrsct  but
resched no copeleiops or agreements of
any Lype.
The arbitkatsof closse in the original

agreement reads as follows:
“LINOTBPUTES-ARBITRATION
Should ‘any dispute arise from interpreta-
ton’or performance of the CONTRACT,
the parties shall agree to setilo such dis-
putes by arboiration, sceording to the
Rules of Conciliation and Arbitration of
the International Chamber of Caommerne,
of apé or several arbitrators designated
in conformity with sabd Rules. Arbitra-
tion shall take place in Geneva”

M. "9E APPLICABLE LAW

The CONTRACT shall in all respecis ke com-
strssd, operale &nd be anlerpreted im accord-
ance with the law of the Stale of Mew Yaork,
U547

15 6 the case of Boase v. Lee Rubber & Tire
Corporavion, 437 F.2d 327, Thied Clrouig 1970,
Judge Aldisert stated that the law of Pennsyl-
vania would appear o approve contractual
choice of law clesies. To the same effect wee
Amerrcan Air Filler Ca., Inc. v, MoNichal 527

A s o e iy o v e

Skt i &

metting may be regnrdod as having any one

Pl @ S i @ dee W@

The imue before the court can thus be
stated a3 follows: [s the above langusge,
under applicable legal standards, hrosd
cnough to encompass resolution of the faur
possible conflicting inferences regarding
the effect of the Jasuary 235, 1975, meeting?

Initially, the eourt must determine which
law ta ¥ in interpreting the of the
above arhitration clause. While the con-
tract states that the substantive Taw af the
state of New Yok dpplies™ this provision
would seem wrieaifio effect if New York
does not htt 4 reasonable mhlm-ﬂ'ﬂ»_h

th:rr-nu. z

r—l

[4§] IZX PS 1-108, ﬂuﬂmﬂltlm
ifParh Two of this memorandum,-supra,
riquives that jurisdictions specified Fin
choice of law provisions im contracts bear
reasonable relstionahing to - ."ﬂm
transaction™ The record in this case dis-
closes no connection of New York™ r.u"'EE.u
making or performance of this contract ;__l'r,h-
er than the retention by CBG of New Yark.
counsel. Therefore, Pennsylvania appears,
to be the oply state bearing &
mlal-lnmh.lp to thia transaction,

A careful study of Pennsylvania law.d
closes that the procise issue before ;
court has not been decided. Thrm-urr.]:lﬁ
concluded, however, that the
Court of Puujrlwa.nu would decide that ¥

mnflhu;gpuuhuﬂdpmmﬁlluuﬁil:
tion, fﬁ

The Pennsylvania Supreme Court, has,
stated the focus of judicial inquiry in decids_

ing quamw of arbitrability to be as

o
"’-’-'hv:n. one party to an agree “tor
arbitrate seeks to onjoin the other from:
procecding to arbitration, judicial mq-sﬁrg

Fad 187, (drd Cir. |973) (referming o -rht.-
doase cave a1 p. 1298 and American Amrnl.rn}*
Ca, Inc. v. MeNichol, 361 F. Supp. 08, ED Pt

1973 {referming tn the Bosse case &L p. I:IIL
Whie these cases do not mestion LL.CC i'l—
105, this prowvisson clearly applsés e m
sabered inio umsder PeEnayivEnis loweor,’ -
New York coentracts for that matter, The ped- -
sonsbde relatenshug reguirement thus qualsfes
the gesersl aporial of choice of lew peevi-

uons o Pensevivasig, 3 .,&q‘]..-
= - ;:-h!'".;-i'
- # ¥ T
e T

ie
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a2 | | :
s 73 i \ is limited to the questions of whether &n
€ " 1 agreement to arbitrate was entered into

{ ' and whether the dispute involved falls
4l within the scope of the arbitration provie
1 o en”

4  Flighways Corp. v. Keystone Helicopter

[6] The court must also be guided by
the general judicial presumption in favor of
nFEi_ti.nn a4 this court has previously
atated:

“Under Pennsylvania law, with itz favor-
ahie policy towards arbitration, doubts as
to whether an arbitration clause may be
interpreted to cover the asserted dispute
should be resalved in favor of arbitration
unless the court can state with ‘positive
 assurance’ that the dispute was ,ndg
 meant to be arbitrated.” ﬂnrﬁk"ﬂg{p
struction Co, v. H F. Campbell, ﬁ\m
F.Supp. 551, 554 (W.D.Pa.1975)., m in
part, 526 F.2d 777 (84 l:wﬂprsj.

A strong preference for tratlin is also
reflected in the EEMWEEW ta the
Conventian.!®
Two 1975 decisigna §f the Pennsylvania
Supreme Cougl uq “of grest assistance in
aralyzing the Wsues in the case sub judice,
although wy on point. Waddel] v,
Shribgr, Pu,, %48 A.2d 96 (1975) and Chester
G‘W\ﬁ{& Auth v. Aberthaw Construction
| O, 4 Pa. 343, 533 A2d 753 (1975). In
\ackfase, one of the parties 1o an arbitra.
\ tin agreement uml:.ter:.lly Lerminaied the
< contract. The court held in each ease that
disputes arising out of the contructual rels-

16. The debate on ihe foer of the House of
Hepresendatives on July 6 1970 reflects thsi
Caongress viewed this legislatbon as sawing the
time of federal courts and thus promoting judi-
cial econamy. Congresaman Andrew lacabs of
Indians mede the following cammeni:
i+ 5@ far as the expense to (he country penes-
| odly is comcerned, b is estimated & great desl

of momey will be saved, because it (the Con-
wesbion ) will make possible the sse of Feder-
al courts Bere Lo order arbitratson, FagBer
than the wss of Federal courts here, whseh 6
the present praciscs, o have full-blows rsls,
This in nes effect would save money.~ Cong,
Rec. Vol 116 Part 17, p. 22731
Congressman Hamiltan Fish of MNew York
made the follow|sg satement:

FULLER CO. v, cubli'AunilE Les BALAGES DE GLiAEE 44’
Che a3 431 F.Sspp. 338 (1078

Gorp., 450 Pu. 680, 331 A.2d 184 (1975).

tionship of the parties must be l.rhl.lnud

despite the lermination.
The Pennsylvanis Sopreme Cﬂurt in

Waddell expluined this holding ns follows:
“The reasons contracting parties agree u
urbitration—the need for a faster mean:
of dispute settlement than the courts ear
provide and the desire to utilise a les:
farmal and less expensive decisionmaking
proces—are affected by tha Ler-

fion @ nt, they intend to Includ:
within thé scope of arbitration any dis-
wpul atising from the termination of that
woaplractual relationship unless they clear.
ly evidence a purpose to exclude such
“disputes”
See also two recent decisions of this district
in assord with the above two enses.  Kosia-
mins v, Nationwide Auto Transporters, Inc.,
330 F.Bupp. 720 (W.D.Pa.1975) (Marsh, J.);
Zenol, Ine. v. Carblox, Ltd,, 334 F Supp. 866
(W.DPal97l) (Knox, J). . -

Fuller argues that cases such as Waddel/
and Chester City giving broad scope to arhi-
trution agreements should be distinguished
from this case on the basis of the language
of the srbitration elagses imwolved. Far
imstamoe, the wrbitration classe in Chestar
City refors to “all claims, disputes and other
makiers in question arising out of, or relt-
ed to this Contract or the breach thersof”
{Emphasis added),

Fuller's argument constitutes a distine-

_ tion without legal meaning. In the firmt

it is imporast o pote that arbisss-
Uom s generally s beas costly method of re-
solving dispises thas is Full-scale linsgation in
the cowrts. To che extenl that arbitration
agresments avaid Etigation B the eouris,
they produce syvings. nof ondy with the par-
thes b0 the aprecenent but alse for the taxpay-
er—who must bear the burdan for muistais-
g OUF Court sysiem.

- - - - - -
(The Coaventwon) is & measure which will
reduce the cosl of administening our judicial
sy, ad well ai centnbabe fo owr Maticn's
commercial i, Under the cirownsences, §
believe |t should bé given the full suppest of
the House of Repressatatives.” Cong Rec
Val, 116, part 17 p. 22732 3.

Y = — il
.Mgtﬁm.#“.h ST T T,
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place, no cases are cited which have rebied
on additional language—such a5 the reloted
to clawse in Chestor Ciiy —nol present in
the contrnct between CBG and Fuller
Zpeondly the agreement betwesn Fuller amd
CBG to arbitrate all disputes arising {rom
interpretation or performance is very broad
and inedusive. Finally, the discussions at
the Janunry 28, 1975, meeting were clearly
related to the performance of the contrset
and additional lsnguage such as that found
in Chester City ls not necessary io encom-
puss these discussions within the scope of
the srbitration agreement

Fuller also srgoes that setilement agree-
ments should be viewed differently than
tormimations—or cancellations, modificad
tions of rescissions. The couri agrees thab
this muy be true when there is a gifputa
solely as to the ferms of such an agheemapt
and not over its existence. SufKwad the
gituntion in the case of Mérra & al w,
Swar, 94 Daoph. 142 [19T1R lo/Ahal cnse,
all porties agroed thal € TEEN contrnet hmd
superseded a 1966 conpract, 84 Dauph. at p.
141 The eowrt JEHh that the 1068 agree-
ment Was & new \ndapensdent sonirost oons
taining no afbitration agreement and that
the 1968 prbltestion clagss was therefore
rendeped \aull™and void, V7

[1%] Morria can therefore be distin-
guished from Waddell and Chester (ity on
thesexistence of a new, independent con-
tract. Fuller’s attempt Lo distinguish be-
tween termipations and seitlement agree-
ments again & withoat legal significancs.
Waddell and Chester City indieate thol
prond mrbiteation clouses encompass dis-
putes arising cut of alleged attempis to

17. '"While this opinion is not poing 1o discuss
ewt York law in defasl, il 4 isleresing Lo nobe
the case of Application of Minkin, I73 App.Lhv
226, 108 M.Y.5.2d 545 (24 dept 18517, affd 304
L HIT 107 MEZXd 8 (1852}, Simikarly 1o
Marris, the court determmed the validity of =
second  costract when the only issue was
“yhither or not the cencellaison cORIFECT WS
invald Becauds of alleged coercion and duress
if imducing that contrsst.” [Emphasis acdded. |

The following comment from 8 concrring
opinicn suppened by threes of the five judges is
significant

421l FEDERAL SUFPLEMEMN]

wind up the agreement of the parties—
whather Lthey are colled terminations, sat-
tlements, rescisions or cancellatioms does
not seem important The coart therefon
reads the law of Pennsylvanis to bo tha
only a new ecniract termupates Lhe I:fc_m i
brond arbitration clagse Bul when such |
settlement agreoment s '-'.Iﬂa;f ope -af fon
possible inferences arising from r.h-: unnqlur
of the parties pi~a meeting " held in_ th
course of performi ng,_r.h.-l: contract, the cour
predicts thet Bernsfivania coyrts '-:_ﬂJ_lrll_:u-r
der arbimhen. ]

Finally, 1% shoukd be noted that ihbe par
tieieould have agreed upon g Limg spen o
Pamuence of cvenis—auch a5 '-urni_n.nﬂiu
dg dettlement— which would ganoel the dut
to arbitrate. The Pennsylvania courts hav
not hesitated to wuphold ssch clavses, Fo
instances, in Emmaus Menreipad Aothast
v, Eltz, 418 Fa. 123, 204 A 2d 926 (1064), th
court held that a clnese in the conbrac
stating that a demand for arbitration sha
be filed in o case |atar tham the time [x
firnl payment indicated that arhitratic
should be used only during the lifetimet
the contracl.  Arbitration therefore woul
nol SUFvive Lermination.

This court has recontly had occasion °
conasder the effect of an arbitration elu:
on work allegedly performed—but not pa:
a subcontractor. Gavlik Coustr
tioa Co, v. M. F. Campbell Co, 386 F Sup
551 (W.D.Pa.1975) aff’d on this pomt 5
F.2d 777 (3d Cir, 1975). The court beld th
the arbitration clagse rempined n effe
after full porformance of the contract. TI
contraet had no clause requning & demar
far arbitration before final payment and «

{or=by

If cne of the issuwes b0 be determined
whether ar fol &ap sgresment condainang
arbitFauion clacse has been capcelled, i fma
be determimed by arbetratess i the lenguage
the arbitratson clase is sufficienily brosc
#XpOEsS SuCh an mientsus, [(Ciatos omitie
Om the other hand if, as in the nELERt cdse
Haim |6 msde wnder such &n agTeemend. ai
thers i@ BO SEsgute as o the 8ot that 5 B
beep cancrlled and Chal all the plartues ha
beem relgaded from their obligaliong thereu
der, (here are no issues relating 10 the ags
mient which senam to b= checacdiod !'.I:c' BFSHES
tipn or otherense™ (08 MY S3d as 553
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....... Ml ho & . deaenaks LAES Bois sk o2
CEr 421 F Sapp. 538 {1FTE

thiz bazis the case of Hissey Metal Division
w Lectromelt Furmace Division, 471 F2d with positive assurance that the four possi-"
556 (3d Cir. 1972), was distinguished. The ble conflicting inferences arising from the
eontract ‘in " Hussey Metals contained a  January 28, 1975, meeting are pot for o
i «ﬁ:.u.r: similar to that in Emmmacs requinng pasel of artubrutors to decuds. -
an- arbitration demand before final pay- 3
ment

LE GLusow 444

inelusive. The court therefore ennnot stote

(%) Moton for a Preliminary Injonetion

In the case sub judice there 5 no lan-
Euage termunating the agreement W0 arb-
trate and the arbitration clause is broad and

Granting of the defendant's motion for s
stay of trial renders the plaintiff"s motion
for o preliminary injunction moob T

Piaipmm [ apusiag
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E, Habyasatl =
pirsctor=Henager Falir

:

Jehn A. DANNO, Plaintiff,
¥

Mr. H. T. PETERSON, General Superin-
tendent of Schoals. For School District
39, et nl Defendants
o 76 C TS
United Slates Distriet Couart,
w. D. fllineis, E D.

Oet. 18, 1976,

Zehool district employee brought action
the schoal

him of bis
and renssign him ko 8
violsted his avil
{n the gohool district’'s molion Lo

o Distriet Court, Flaam, J., held
enure Act,

agninst district alleging that
boapd's determination 1o relieve
duties as principal
regular teaching progitian
r-|.|;h'..‘l-

dismiias,
hat under the [Minais Teacher T

the employes hid 10 property inter

position 18 3 schoal administeatar:

wherg the employee Wis mesely e

without being @ , o liber

Gl Wi implicated. :
Motion granted.

1. Constitutional Law a=TTT(2)
Allgged property intorest . it
mant sufficient to implicate publ
oe's right to due process must be
ap more than abatrach meed or
bepelit and more than mers ani
atipn af I, but rather, B3
property iplorest must rest ofi
claim of entitlement.

2.C Law ==177()
Under Ilinos Teacher T
school principal had 5o property
is poalbliol &8 administrator 30 &
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