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Court believes those offieer’
M oreover

testimony
the plantff heeself admitied
that 2ergennt Owens had been ertienl of
her performance since feld training

The fact that Sergeant Owens made no
effort to verify the compliints about the
planidl vwas somewhat troubling.
geant Dwens testified that he mads no
effart o do so for two reasons. First, his
recommendation was o extend the plain-
uff"s probationary period, not to terminate
documents admitted

Ser-

The
dence verify that assertion. Sergeant Chwe-
ens thought he would have plenty of time

her. ntn v

to verily the complaints during the extend
ed probation. Second, Sergeant Owens tes-
tified that he kad no resson te doubt the
complaints made becauss they were abouy
the same things the plaintiff had showy
weanness m danng her ficld traming FREL
od. This faet affirmiod ki percEptag Pt
the plamtiff was regressing in #ieabsence
af eloze supervision: thereford, he had no
reason Lo question the vergeity of the com-
;:iu.l 118 made aFainst thy p WNigirT

[n summary, theQolgt finds thai Ser-
geant Uhwens” recopfffendation was made
an the hasks @ hN Rood faith belief that
the plaintiff{uwsg pél competent to perform
her dite® g o palice officer. As noted
abovefekm ¢ il HRfE] i!' fmled to prove that any
of e acher defendants terminated Rer |:|-*
€ of her rneo or pendor. She did mot
Wit that whites or males who were termi-
fted while on probotion were treated any

Mifferently than she was. 3She simply
failed to prove that she was dEcriminated

11 im any way because she was black
Or 4 woman
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order shall be entered
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OTL BASINS LIMITED, Plaintifl,

Y.

The BERUOKEN HILL PROPRIETARY
COMPANY LIMITED and BHP

Petroleam Pty. Lid., DéleaBunts.
No. B4 Clv. 6620 QANMC).

United States{ [hstnet Court,
B0 Neaw Fork

Marew 7

On Moon % Reopen July 15,

1885

1985,

Bermuda corporation, which was trus-
ted, faor payments pursuant o
agteemani providing for royalties on By-
drocarbons produced b offshore waters of
Australia, meved for crder w compel arbd-
tration 1o MNew Tork. Thne Distriet Court,
granted metion, buat,
on defendants’ motion to reopen and
tion to dismes on gprounds of forum non
conveniens, held that: (1) dstrict coart ha
power to dismizs FIE‘ =IDM o Com p-:- .'.|.r|!||.|—.|.-
ticn an ground of forum non convenkens,
absent contract expressly desipnating fo-
rurn for arbiteation, and (2) New York was
forum nan conveniens for Gtigation of mo
taan to compel arhitratios of dispute re-
garding cabculation of state rovalties die
snder contract providing for rovaltes on
hydrocarbons produced in offshore waters
of Australi, where parties were domiciled

Fovy i].l' ¥

e 1 i
LR FiRyt i .I . rl';l'.r.u.| I_-

in Australia or Bermuda, where all major
witnesses were in Australia, where majori
ty of rovalties woukd never leave Australia
and where Austrilian law wouald pecessar

RN |'..... TLar Nart |n FEsiditED

Motion o dismiss pranted.

fi ol dispate

i. Arbitratlon =238

Hecause the Federal

US.CA § 4, clearly
'

mestic cases {ederal district court may
compel arbat

Argitration Act,
sndicates that in do-

only
rution in its own district, court
Cin merely stay action if comtract .5.FH".'I[!E'.'I

a locale for arbicration outside district
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2. Arbitration =118

The Federal Architration Act 9 1.5
C.A. § 206, which permits court o direct
that arbitration of international dispute be
held in sceordance with agreement al amy
place theretn provided for, suggests that
when there = 5 locale H]lrnlr'.ud in agree-
ment court may, if appropriate, direct arbé
tration to take '|'-!:'|.('e ab such locale: such
statule does not, however, expressly give
or deny authority to direct arbitration to
take place in & locale '.|r.s.|:||-:||'|rll N AFTee-
ment between parties, other than distoet in
which court sits.

J. Arbitration =23,

The Federal Arbitration Aet, 9 U2
C.A § 4, which requires that courfifireel
arbitration in its own distrecl] conf¥cts
with, and =5 therefore s.upmcdqﬁ 'b:lrl g
USCA i 208, which permuis dhurt o di-
rect that arbitration of inteFational dis-
pute be held in accopdanse with agreement
at any place thereif\pfomided for, to extent
that parties :n'r.-f_-,- on arbitration sitie
contract; hoWewer/ neither section gives
district engrrdizcrotion to direct an unspae
ified =ige otwttide s district, ood Section 4
exppiagly avvludes sueh discretion,

4. Nirhidration =78

Xrbitration agreement with regard to
woyvaltses on I'.E'r'.rn:-n;'.a rions prodoced i ofl-
shore watess af Augstrabia left issue of lo-
cale of arbitration open, and fact that con-
truct indieatsd that it was govermed by
gither Mew York law or law of place where
hydrocarbons were produced did not estabe
lish that parties similarly intended place of
arhitration to be either New York or Aus
tralia, l.'ll.-|:-|'n|:i|n|: gpon where evenis al -
soe took place.

i Arbitration &=218

District court did not have authority
to compel arbitration pursoant to arhitra:
ton provision of contract for rovalties on
kydrocarhons produced in offshore waters
of Australia, under the Federal Arbitration
Act. B TDECA £F 4, dli, which require
that arhitration be l.'l'.ll:l'.r.lE"L'd i court's dis-
triet, except In internntional d'_'=.|'||.1l'.||:.-= in
which parties specify an arbitratson site in

contract in Austraba or any other distnect
outzide of court’'s own district, shere con-
tract made no express or implied ffpvision
as to locale for arbitrationg

Un Motson Lo Hll:l,’n:-n

6. Arbitrution =218

Only restriciiren district court’s pow-
er to dismisk pelithn to compel arhitration
on groupthofforum mon coRveniens is cre-
ated MR a contract expressly designatmg
[aruth, forarbitration

1., Pederal Courts =45

Under doctrine of forum non conve-
niena, moving party bears borden of show-
ing that alternative forum i= clearly more
convernient wod Lppropriate.

8, Federal Courls =45

In decaling whether to dismss a case
on grognds of forum non conve niens, court
may look to convenience of parties, conve-
nience of matorial witnesses, place where
events peenrred, access to sources of proof,
and plaintiff's choice of forum; additional
{actor = whether law governmg gubstan-
tive mzues s that of instant forum or aller
nata forem

5, Federal Courts =45

Gunum.”:r'. chaee of forum will not ba
distorbed pursuant to doctrmine of {arum
non coovenkens unless interesis of justice
weigh strongly in favoer of defendant

10. Federal Cowrts =435

Presumption @ faver of plaintifTs
choice af forum 13 less w-n;.:'hl:'r.' whien plain
tiff is a foreign corporation, because cen-
tral purpose of any [orum non convenens
inquiry i= to inswre that trial 5 convenient;
when pesther party 18 domiciled in jurisdic-
Eson, presimpison = even less l:1.|r1.._':lr:'|'|i:'u:

11. Federal Courts =45

For forum nom conveniens purposes,
Apstralian law wouold povern issue of
whether state royalties on h}'d!nl.‘:l!’:'.'ll.lﬂﬁ-
[.lrl:lr]urr‘.'l in affshore waters of Australin
wirs required to be ealeolnted befores ex-
cluding taxes, and thus, Agstraban law
would necessarily play ﬂl.u]:-r_]f:l.r: in resalys

|

United States
Page 2 of 9




it

gl

OIL BASING LTIV v, BROKEN HILL PROPRIETARY CO.
Clie as 813 F Sups. &) (DALY, 1988)

ing dispute, pursuant to arhibration prowvi
sion of rovalty apreemenl, a8 16 whether
agreement mited royalty ealeulation when
thers was state royalty payment and
whether state royalty was calcalated to
exclude disputed taxes and other costs, be
cause former issue apparently would be
simple question of contract nterpretation,
governed by New York low, but primarily
presenting questions of fact

2. Federal Courts =45

MNew York was forum non converisns
for htbpaton of motion Lo {=I'1'!|F-u| arbkitra:
tinfi of dispate regarding culeulation of
state royalties due under contract proyvide
ing for rovalties on hydrocarbons produged
in offshore waters of Australia, whege Rt
ties were domiciled in AustralimgrsEkrmu-
do, where 0ll major wilnessespwgd® n A us-
tralin, where majority of " Fogdigies would
pever Jeave Australin,phd where Austro
lian law would neces§arily play major part
in resolution of digpule.

Danowlin Laistre Mewton & Irvine, New
York Cite~iEric J. Lobenfeld, New York
City, 6Tepun=el), Vinson & Elkins, Hous=ton,
T \(Ewing Werlein, Jr., [ Gibson Wal
wov, J, Thomaz Seoft, Elaine Drodge Koch,
Houston, Tex, Charles Alan Wrght, Aus-
tin. Tex., of counsel), lor piaimta(].

Sullivan & Cromwell, Mew York City
{Roy H. Steyer, James H. Carter, Mara
Fascarinms, Samiuel W, Seymour, New York
City, of counsel), for defendants

MEMORANDUM AND ORDER
CANMNELLA, Dustrict J|.|.|.i.|;:|'

PlaintifT's moton for an order compel-
ling the parties to Frnwhﬂi to arbitration in
New York = pranted. 9 USC 5§ 4 [“Sec
tion 4"] 204 ["Section 206™).

Plaintiff"s and defendants’ motions for a
stay pending arbetration are granted. 9
Uat. § 4

L. Affidsvit of Roy M. Sieyer, Exh, A, T 11
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Defendunts’ motion for an order compsl
ling the parties to preceed to arbitration in
Australia is denied. 8 U5.C, BEE 4, 208

FACTS

This action arises Qui’ o a contract
["Royvalty Agreemefit)] Weiween plaintif]
and defendant Beakha Hill f':l-p:’u."_al-_.' Co
["BHP"], pursdant & which defendants are
required toggay Pl royaltes on hydre
carbons Pfﬁd‘.jfl‘ﬂ by HHF Petroleom Pro-
prictarps L. ["BHP Peteoleom™] in the
offshore Meaters of Australia
Mrodght this action in New York State Su-
phezme Coort
Wralinn excise tax and certain
diction should pot be deducted from the
pross value of the hydrocorbons on which

Plraantifl

Plaintiff claims that an Aus-

COSLE ©l pro-

Lhe n'l:.'u.|l'_.' is calealated nmd Fefuests a
declaration as to computation, fn account
ing and damapes of over $350 milbion. De
fendants subsequently removed the actom
to this Court pursuant to 8 US.C § 205
which permits removal to federal court of
cases involving arbitration agreements cov
ered by the Convention on the Recognition
and Enforcement of Foregn Arbitrabile
Awards, ¥ UST, 2517, T L AS No 6997,
and 330 UN.T.S. 38 [“Convention™), tmple-
mented by Chapter 2 af the Federal Arhs-
trathon Act 8 US.C. § 21 ¢t seq [“Chap
ter 2°] Jursdiction I8 based upon 28,
US5.C. § 1331 and 8 US.C § 200

Plaintiff = 2 Bermudan Corporatmmg, the
sole funetion af which i to act os trustea
for the royalty payments '-r-rflf:urd tn the
Royalty Agreement. Defendants are Aus-
tralian earporations, HHP is a large mult-
nationil corporabion with an agent = Mew
York City.

The Boyalty Agreement expressly pro-

vides that all disputes arsing a8 o “the
consiruction meaning or effect of any

clause ... or a3 to the nEhis obligations or
liabilities of the parties under any claiuse

shall be determined by arbitration™!
Baoth parties scknowledge that the |ssoe
before the Court i governed by this arbi-
tration clause. The only dwpute concerns

the location i which arhitration should
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take place. After this action was filad,
defendant BHP Petroleum sent plamtff a
letter that purporis Lo commence arbitra-
tion procesdings. The mext day, BHP Pe
troleum also commenced an sction ogamst
plaintiff in the Supreme Court of Victorsa
ot Melbourne to enforee arbitration. That
court s not vet taken ooy artion.

DISCUSSION

Defendants contend that arbitration pro-

ceedings should be held in Auvstralia be

cause it is the forem most closely connect
ed to the dispute, most convenient to the

parties, wpad the couantry whosa
effectively povern the dispute.

faw wll
Plaingfl
argues that the Coort has ne suthorty to
eumpe] arbitration in Australia :|h=-rr-L L
express provision o the Agreement gpec:
fying Australts as the situs of arbitrSgion

Dafendanis’ arguments thatAostraffa is
the most convenient and appfuprste Torum
are not without force. THAl Bothetry sesms
to be the lbeus of mieah witnesses; the
principal representgtivey of all parties to
have taken part & mhrmn;r:.' discussions
concerning arbfcation®appear to be located,
at least pasgally, i Australia; and the site

_of procuctipmdf hydrocarbons is there
T"|#- nn"y Spparent coptact that the ||1.|g':
tion has w%th Mew York orises oot of the
confteds of in the Royalty
vireement, which specifies that New Yark
Wp# 15 Lo govern mierpretation of the
agresment unless Yoth#rwise required by
thi = of the plase where the said hydro-
carbons are produced or a5 otherwise here-
in_provided. T

I.'.l?-' = IH.I.'IEI!'

Defendants J-._-.re not moved o dismisa
under 28 UEC. § 144 on grounds of fo
rum mon conventins however, The Court
E '.,|111.'.'1|':|11];' to arder such & deanstac n':r.l:d_\'
sug sponte, particularly in Hight of the on-
Eomng .1'.'=.F||,;|:¢ concerning the Australian
court s ploingiff. The
guestion before the Court, then, is whether
the Court hns authority to compel aroiliae
tion. in Australis. |

] I'.FIHIII wExgn  a¥er

r 3

Id T il
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Oll. BASIN

{1] The Federal Arbitrution Act mokes
it clear that in domestic cases o federpld
district court may only compel arbitratign
in its own |:||_1.L et See BUSC § 4y 'I"'m..
(enr intl LIL
Flupp. 176 (BDM.Y 'EIE...._ Lagm® w

| Franklin, 328 FSupp. 791, TENSD. MY,

1571}, see also ."-'c:irrrl':n.d Buracos Co.,
KV v Kemfon I'."r.l:l?., .:'-'H' F'.Sup;. T
TdE46 (3. DN Y. 1973 (same result, relving
upon Section 4, ahtbby P apparently an in-
ternational eagB)l N\Bul gf Merrll Lineh,
Pieree. FenmerNE Smith, fne v DeCarn,
577 FSpfp, W6, 625 (W.D Mo 1983) (sug-
gesting Wit ander Section 4 the court kas
disegetshn ¥ decsde zite of arbitration. but
compellifiy parties to proceed im eourt's
own district). Thus, if the contract speck
feg o bocale for arbitration, the Couort can
faerely stay the action, see fezpen, Ine &
American Trading Transp. Ca, 644 F.2d
1162, 1154 (5th Cir. 1951}, ar dismiss i, see
Cowlewr Imtl, Lid v Saini-Tropes West,
Fupre

[2] lm an Imternational dispute coversd
by Chapter 2 of the Federal Arbitration
Act, the rules are broadened
signs of 3
'

by the provi
section 206, which permits a court
“‘direct that arbitration be held fn accord
apes with the agreement at any place
therein '.1.'n'.r||:||rd [or, whether that pl:l-'_-u_' 15
within or withoot the United States" 8§
US.C § 206. Thus,
Conventlon, Congreas expanded the federal
COErt HaEt |'|:~I"|I'.l.' L ,.u:'l'll!'lli it Pexibi A in
pddressing misrnational agreements. A
letter fram the Department of State, trans
mutting the draft legizladon to the Speaker
af the House, diescribes the mature of this
new aathority:

in implementing the

Section 106 [=c ] permits a court to di-
rect that arbitration ba held af fhe ploce
provided for in the arbilralion agree-
Since there may be circumstances
in which it would be hghly desirable to
direct arbitration within the district in
which the action 5 hrooght and imappro:
priste to direct arbitration abroad, See-
tian 208 s |'||_':Tr.|:u.i'.|.' rather than mando
Lariy,

menL

B Satal-Tropes Hfﬂ, 471
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Clre as 813 F Supp. 483 (DCNV, T905)

H.E.Rep. No. 1181, 91st Cong., 2d Sess,
reprinted in 1970 US.Code Cong. & Ad
Mews 3601, 3604 (emphasis added). This

letter suggests that when there & a locale

speciiied m the agreement, o court may, if
appropriate, dirpet ariatration to inke piuce
at that |ocale Eu:uun 206 does not gees-
avers expressly give or deny suthonty to
direct arhitration to take plase in o locale
unspecified in the agreement between the
parties, other than the district in which the
court BiLE.p

(3] Becauase l:'.'lup[l.'l' 1 of the Asrhitra-
Hon Art 3 i|||:|:|rp<|:'.'|.|:r-d mtn Chopter 2 oy
tha extent that [Chapter 1] i ot in conflect
with [Chapter 2] or the Convention” 9
US5C § 208, the mguiry must extend b
Section 4. Section 4's requirement that a
rourt direct arbitration o its own dSsiee
conflicts with, and is therefore sypegshded
h'_t'. Secton 206 to the extent [hat“gse par-
ties specify an arbitration sitg Yu the con-
tracl. However, neither sgctiof j:i'n'l‘:ﬂ Lhe
Court discretion L seleit Sw (FHEE srifiod
gite outside its distfict and Section 4 ex-
pressly precludes\giseh, dmeretion,  Thus,
on the face of/the ststute, Chapter 2 does
pot appear e cigbmadict Secthan 4's require-
ment that arbfiration be compelled m the
oourt's Histeef except when the eontract
spedfies Ny location j

Uinegislative history, alse, gives no -
glitakion that Congress imtended to expand
Sécton 4 1o the extent contemplated by
defendants. The case law is equally
sparse. |m Soumdwiew Shipping Lig o
Keys Development & Trading Ply, Lid,
1984 AMC. 1348, 1350 (5.D.N.Y 1981), the
court was confronted with anm arhitration
agreement that specified Australiz as the
site of arbitration for all disputes about
events that ook |:||_'||.'l:' m Austronbn, The
cast was covered by Chapter 2, and the
erurt arderod arbitration m Australia after
determining that the events in dispute had
taken place i Awstrul=m. /. Defendents
argue that, as in Soundrew Shipping, this
Court should construe the Arhitration

tus nteaded by the parties, They suggest
that an arbitration agreement, lke a con-
trnct, requires the Court to face difficult
wzues of interpretation, which can be re
golved by lopking to the intent of the par
thes.

{4] Urlike the Soungintw Shipping
agreement, howeverZthe Royalty Agres-
ment makes Do SRRIRES provision as to
locale, Maoreoves, o) “implied” provision
appears to kwve Beefh mtended. The eve
dence compels.bhe’ conclusion that the par-
ties inkefdadMo leave the issue open. The
un|3.' direct ) evelenes that kas beep sub
mifted\by defendants is an affidavit from
Diomadd J, Narrn, the former Chiefl Lapgal
LQ¥ficer of BHP and & participant in the
gdrafung of the Agreement. Mr
states that “it was not the parties’ inten
thon to sugpest that the place of arbitration
would be New Yark. Rather, the place of
arbitration was left by the agreement for
the parties or the arbiteator or arbitrators
to decide or to be determmed if necesgary
by a edart .ﬂ;l;l:j'il'llﬂ: approprale le |.|*n.| SAn-
darda.”"® Additionally. plaintif] hos sub.
mitted an affidavit of Paal . Temple, wha
apparently had some mvalvemant with the
griginal draft of the Agreement, - Mr, Tem-
ple agrees that neither New York nor Ads
tralia was definitively seitled cpon as an
arbitration site.' Thos the direct evidence
points to the conclusion that the parties lefi
the site to be detormined at the tme of
arbitrabion,

Circumstantial evidence suggests the
same conclusion, Defendants point to the
choiee of lnw provision in the Agreement
and argue that because it permits the con-
tract to be governed by éither Waw York or
the “law of the p:ar_-:- whare the said hydro-

“airn

carhons are produced,” the parties similar-
Iy intemded the place of arbitration o be
either New York or Australia, depending
upon where the events at issue took place
Such an inference B far too speculative for
the Court to rely upon. What the choice of
law clag=e Tndicates i1 that the pu.r'.il:*:

ety

Agreement to determine the arbitration si- came 10 an agreement concerning rules for

PLA
¥

3 AfMidevs of Donald J. Malen, T4, &, Adavik of Paul N. Temaple, § 13

.".':l.
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determining chodee of law, but did not do so
with respect o the place of arbitration,
[3] The Court finds, therefore, that it
only has dmcretion to compel arbitration in
its own digirict or in o place specified in the
contract [In this case, no place wis spect
fied explicitly or mplicitly. As o result,
Lae oourt can |:::|:.' proder the parties o
] roceed Lo arbitration m this distoiet. |
I:Dt'fd'.'ldur'-l'ﬂ naxi argue that the Couwrt
should memly siay the sction pendimg ter
mination of the arbitration proceedings and
WEation 1 Australm,. The Coort could
stay the action and not compel arbitraticn,
particalarly in light of the {act that all
pariies are now in agreement that the dis
pute must be sent to arbitration. See
Cosilewr Imi fid o
g, 54T F.3upp. at 17B (hecanze con-
tract destgnates Caldfornin as place for ar,
bitrabion, district coort | New York mag
stay action, but may not compel arifitne
tionk, In this case, however, the plase ol
arbitration is not designated in thi\cmeeact
and it is readily apparent thef the Parties
are pol m agreemant as o the rl:l.r:* [ 45]
proceed. Thus, to siny il sethon would in
all hkelthood merely postpd®e the Court's
resclution of the disywmite!

. b e
KSevnl - Tropez West

Accordingly, <A CdUrt grants plaintiffs
mtion bo :J.rr.-lpt". hitration tn New York
and grant Mth/parties’ motions to stay
the scfpm-@snding the outeome af that
arbifsatio’y [n hght of the foet chat Aus-
rraia Appeary o be the most kogical situs
fomXrhitration, however, the Caart will en
thrtain & moton W reconsider its decision
to compel arbitration i New York if the
arbitrator or aractrators. onhee selected, de-
termine thot the procesdings would best be
copductéd m Australia. In the meantime.
the compluint = dismssed without proju-
gice with leave to reapen, o necessary, for
reconsideration of the Court's arder eom-
pelling arbitratson 6 MNew York or to ens
farce arhitration,

CONCLUEION
Plaintifl"s motikan for an erder compel-
limg arbitratson in New York i3 granted. 2

U.S.C. §§ 4, 206,
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Plaintiff s and defencants” motions for a
stay pentding arhitration are granted. &
USC § 3.

Diefendants' motion for an order compels
ling arhitration in Australs s denied. (9
Uaks §8 4, 206,

The Clerk of the Court is diewsiN to
prepare and enter Judgment disrgissig the
coim paini

50 ORDERED,

O MOTIANNIO"REOPEN

Defendants’ sootidg to reopen 15 granted
Fed B Clv. Pl Defendants” motion 1o
dismiss g grgnds of forum mon comee-
mrens & mut'r-.{

Rloti¥ s motion to amend this Court's
froaorder & dened. Fed R.CiwP. 58,
BTG

FACTS

The facts and procedural history of this
rontroct actson are descussed m this Cowrt’s
prior apinion, [amillarcy with which &8 as-
sumed. See Memorndum and Oeder, B4
Civ, GE20 JMC) (SDXY. Mar, 7. 1985
[“March Memorandum and Order), T
underiying dispute copcerns the ealculation
of royvalty payments an hydrocarbons pro-
duced by defendant BHP Petroleum Pro-
prietary Limited [“"BHP Petroleom”] i the
offshore waters of Avstralin  Flanyff
claims that tBe rovalty payments kave been
calculnted mmeorrectly to the tune of over
50, 00, (00

[

W
] ]

Both parties previously moved for an
prder compellmg arbdration
guested that the veaue of arbitration be

Plaistiff re-

New York; defendants preferred that i be
held tn Australia. Is s March Memoran-
duam and Urder the Coort ardered that orbi
tration Jee held in New York, because under
Chapter 2 of the Federal Arbitration Asct
the Court had no power to order arhitration
in Australa. See fd; 3 USC § 201 o
SER that [omae
moved for dismissal on foeram won conve-
niens grounds, and the Coart declined %o
“order such a drastie remedy sua sponte,

Defendants had not at

United States
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Clig ma 8L} F Soppp. &5 (DCNY, Y]

particularly in hght of the ongoing disputs
concerning the Australian eowrt's jurisdie-
ton over plamtifl.” March Memornndum
and Order of 4. Since the date af the
Court's prior decision, defendants have
moved for dismizsal on grounds of frum
ron conventens and the Awsstralian Se-
preme Court has affirmed the Ausiralan
trial eourt’s finding that & has personmal
jurisdiction aver plaintiff. See SHP Petro-
{enm Pty Limiled v 06l Semns Limiled,
Mo, 3949 {Austr 20 June 20, 1985

Aceardingly, the Court finds that the -
sue 5 property before the Court and is ripe
for decision. The Court, therelore, grants
defendants’ maton to reopen for conaidera-
tion of this issue. Fed R.Civ.P. G

- DISCUSSI0N

(8] [The Second Circuit has recedflhiNbdd
“squarely that district courts hase e pow-
gr to dismiss 4 petition to compelyarbiira-
tion an the proand of [prim“weh comve-
miens.” MWarms :'l"Er.lrn Ngmera, 5S4 &
Cementos del Valle Qif=E.2d 1027, 1031
(24 Cir 1985 The nl'!Ll.' reslriction on this
power 15 creatéd \oy A contract expressly
designating theorem for arbitration.  fd
This Cougg Bps already held in its March
Memorag@rtnd Order that no such des-
ignafioe wit made in the parties” contract
["RoWlif Agreement’]. [ March Memoran-
Simeand Order at =K~

[5=8]1 Under the doctrine of ferum noa
comreniens, the moving party bears the
burden of showing that the pltermacve fo-
rum is clearly more conventent and appro-
printe. See g, F".:-i-" lireray? Co
Reymo, 454 U5 . 355, 102 Bk 252
263, T0 LEd.2d 419 (198l Foctors Ele,
Ime v Pro Ariz fee, 579 F.04 #15 218 id
Cie 1978}, cert demiad 440 US. 38, 99
S.Cr 15 58 LEd.2d 455 (1979 | In decid-
g whether to dismiss a case] the eourt
may look to “the convenence of the par-
ed, convenence of
place where events occurred, access to
sources of proof, and plaintifl’s choice of
forum™ Lovebripht Diamend Co, 1 Spre-
ging, 574 FSupp, 78, B0 (5.D.NY.1083)
An additioma] foctor 18 whether the law

materal wilnesges,

governing the sobstantive issues = that af
thee inztant forum or the slternate forum.
Ser Gulfl O Corp. 1w Gillert, 330 1.5
501, 509, 67 5.GL B9, B4, 91 LMl 1055
(1347 lsepernlly, the choice of Sortzry will
not be disturbed pursuant j4 this doctrine
unless the interests pis Bgtice weigph
strongly in faver of defenddnt. See, og,
Lovebrrgnl homo e, LITF '--L.'|'| at B
Leif Hoegh & COCwiphe Maolor Ways,
fre, 534 FSgbp\GN, 626 (5. DN Y. 1083
Troyer v Ngteopy +83 F.5upp. 1300, L2059
(3.0, P38

All 1B faBtors point o Australia being
the proper forum for Htigation in this case,
Tf cpntract at issue was 1o be parformed
{n Vustralm. The hidrocarbons are pro-
Wiced there and the rovalty pavments are
caleslated and pad to defendant in Austra-
liz. Further the withesses wha will ‘.n.':-:-[.'f_'-"
as to the manner in which royalties are
caleulated ape all in Australos
has been able te supgest only sne witness
in America—FPaul Temple, who res
Virginia and was, o

Plaintff

iles in
t best, only tnngentially
im the drafting af the Royalty
Agreement. The documentary evidence ia
also in Australia

inwvalved

(18] Mareover, neither party 18 domi
ciled in New Yaork., Plistffl is a corpora-
tion arganized ander the laws of Bermuda,
with 1= prncipal F-|;I.!'|' of business in Bar

miida. The sole function of plaintfl corpo-
ration is to act as trustee for the rovalty
payments, and I8 majorily shoreholder is

Weeks Petroleum Limited, o schaidiary of
the Austrafinn Bell Group, which operates
out of Melbourne. Thus, the majority of
the royvaltses never leave Australia. Both
defendants are Austrabinn corperations and
have muointaimed mo office in New Yark
since December 1584 As the Suopreme
Court emphasized in Piper Afreraft, the
presumption in fover of the plintffs
choice of forum is less '.l.'d_'||'_"|'|:.' when the
plaintiff & a foretgn corporation "Thblecause
the central porpose of any forum non com-
PeRIeng inguiry is to ensure that the trial is
convenient.” 454 U5, ag 256, 102 3.0t at

266 When netther party |s domiciled In

United States
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this junsdictson. the presumpi:oa 8 even
less compelling.

The only factor that presents any prob-
lem rexolis from the choice of law clause 1n
the Royalty Agreement. That clause pro-
vides: “Except as otherwwse regaired by
the law af the place where the sma hydrm-
carbons nre pr-.':d'.p.'-'-r,' or a5 otherwoe here-
in provided this Agresment shall be intes-
preted snd applied in sccordance with the
lnw of the Sigie of New York™!' Thas
Mew York bw applies unless Australian
law must be applied by virtue of Austra
If Mew Yorx Bw governs
the Haped in this case, the Court moest
weigh that factor in determining the appro
priate forum.® The wording of the chace
of law clause makes it necessary for the
Court to determine the central msue in g
underlying sobstantive dispute in ogdErin
decide which law will apply. See OSgracgs
Progromming Cor. v Cidemafogra-
phesehe Commerzansiall GR E2d 232
235 (2d Cir.1982). The Jlitgsten results
from differing mterpee€atiGes Snd applics-
tions of the poorly Mwged cluuse povern-
ing caleulntion off reyaltes

Royalty shmlle payabile in cash unless
the Rojalttholdes by written notice
elects tg fectve the same in kind In the
forgd of hydrocarbons and the value for
pidgplgey of caleulating royalty whether

§Eyeble in cash or in kind shall be the

sdvne as that on which rovalty to the

State s based or if no rovalty be payable

to the State the value at the jilace af

production a5 determined by mutual
agreement or failing mutual apreement
ns determiped by arbitrotion 13 heren-
after provided PROVIDED thot the val

lia's own laws,

See Royalty Agreemesi al 4, 9 12, Complaint
Exh. A B4 Civ. 66820 (38C) (fled g, 25, [984)
\“Rovalty Agroemeni™)]

| &

Flainpl] arpuss thal the Court iboild ndeal
ihe Filth Circunt's rude 1hst the anhey [BOISES kN
ihe balancing bevl may ol ever B conidened Wl
the baw of the current foruen poverns the mab
slantivr rdiers in ithe case. becaisse that focKor is
determanaise.  See Chigonr v Tranawarls Dl
g O, S48 F.Id 1015, I007-18 {bh Cor E9E01)
ewrt. drmipd 455 LS. 1009, 102 506 IVL4, 72
L.Ed I 136 {19E2). The Secmnd Limowis has nal
sdopied guch & fipid relng, b ansdead conssl

613 FEDERAL SUPPLEMENT .

e shall be the gross value without de-

duction of any costs amortisation rovalty

rental or taxes.d
Plaintiff claims that the “PROVERED
clause applies even when there & o refudiy
paid to the State and, thereforgthe: ARlty
payment to plalntff muspbeCealeulated
without deduetion of nny(eostd, amortiza-
tiom, royalty rental or taxes whiether ar not
the state royalty is @apliciflated. [Delend-
nnts cloim that fptyalties pand to plain-
Ll are based dpon Biate rov
thoms, whicl ary clcalated i
tiom af tages \The State coyalty calculation
is neeessaEly determined I accordance
wigh Jiseralian law and was worked out
dfth€ pfepotimtions with the Australian
hjl'.*ih‘ﬂ:l'.l"l.‘l Authorily, which @ the Min-

£V Chatuim

re ceduc-

jter for Minerals and :E::-un.:'. of Vietoria

[11]
lewels to the case: firat, whether the "PRD-
VIDED" elapse limits the royalty eabeala-
tren when there & a State royvalty payments

There appear, therefore, ta be two

and second, whetheér the State royalty @B
caleulsted to exchede the disputed excise
tax and other eosts. The firat ssue would
seem 1o be a sumple question of contract
interpretation, governed by New York lw,
but primarly presenting questions of [act
It &8 not clear from the parties’ papers that
this issue is even in dispute. The second
guestion necessanly mnvolves the inierpre-
mation of Australian lnw, ot least in its
npplieation. That is, the
have ta determine whethar Australian law
requires enlenlntion of State royalties be
fore exeluding taxes, and if so, whether the
specific rovaltbes at issuve were cosrectly
calezlated. Accordingly, the Court {Ends
that Austraban law will necessanly play a

arbitrators will

erd ihe choats of lsw =5 merely & |aowmr 1o be
balanced agasns! others
ming Cen v Civemaiographische Commeroan-
seadr, &84 Fad 237 (2d Cir ikl Scherienlnid w
Tradimt, 589 F.2d 1058, LI&% (2d Car J¥FE8L AC
cordingly, this Cowrt i4 mél beind by the firsl
Fulth Cige
thai the major
pelerence 1o Ausmralian law, however, the chaoice
al standard i immaterusl

Sar Chavwas Proprasms-

'
aitt rule. Ie lighd of the Cowrt™s linding
o =l B reaalved wiath

3. Rovalty Agreement & L. T3

United States

nuijar part in the res
Ta the extont that N
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major part i the resolution of the disp-ul:,n_:
To the extent that New York law will jove
eFf certain issues, those issuea will anly
require the implementation af genernl prin=
ciples of contract Interpretation, which
should not be difficult to prove i a foreign
forum. Plamtil has pointed to no specific
areas of MNew York law thkat wall be 32
EELE

[12] Accordingly, the Court finds that
the balance of interests 'A'|'1|.:E1 pvErw haim-
ingly on the side of dismissal in faver af
the Australian forum. EBecause the case ia
hereby dismizsed, plaintiff’s mobion is de-
nied as moot

CONCLUSION

Defendants” motion to renpen is/T e bad.
Fed B Civ P. 60ib). Defendants’ sotion io
dismiss on grounds of fored nog cone-
riens is granted and the Marth-#emoran-
dum and Oeder iz vacaidd 0 the extent
that it compelled arbiicstian’in New York.

Plamtiffs motion W wmend the Mareh
Memorandam .i.h-'f -l:lrd'l:'r & depied. Fed B
Civ.P. 59, &

20 ORDERED.

G s

Bronwen EM. BUDDLE., PlaintifT,
¥,
HEUBLEIN, INC., ¢t nl., Defendants.
No. B1 Clv. 767IHCES),

United States [hstrct Court
3D, Kew Yark.

April 10, 1585

An action was filed alleging employ-
meni discrimination under Title VII and a
state law elatm for intentional mfliction of
emotional distress. The District Coard,

Stewart, 1., beld that (1) even il the fe

BUDDLE ». HEURLEIN, INC
O s 00 F Saiip. 49 [DLESLY. (989)

491

male sales representative established & pei-
ma facie rase of sexual discrimination in
her discharge, the employer arp€dlated a
legitimate, nonpretextusl reggow fof the
discharge ansing out of e lmgpresenta
tive's “stesring” of retajfsIrom a whale-
saler pasigned to ancthég regresentative to
i wholesaler o wiam she had been aos-
sigmed, and (2} thTepeesentative failed to
establish her €laify Yhat she had been the
wictsm of ertopd! nfliction of emotional
distreagy

Judpment for defendants,

1. Civil Rights =44(5]

Female sales representative failed to
establish by preponderance of evidence
that she was discriminated sgninst on the
basis of her sex when she was discharged.
Ciwil Rigghts Act of 1964, § 701 et seq., 42
U5.CA. § 2000s et seq.

2. Civil Rights &=43

Where sex discmimination clum was
ftled with EEQC and bawsurnl was ‘.|:1'|i.-|_l.'
comimenced therenfter, p!a.h’_f.r coidld look
anly to alleged acts of dizcrimination which
occurred during #0—day period prior o
date on which EEC eharge was filed; pri-
or conduct eould be used only as back
ground evidence,

1. Civil Rights e=44(5]

Even if female sales representatcwe es-
tablished prima facie ense that she was
diseriminated aguninst on basis of her sex,
employer demonstrated |.'|:-|'.'.'I:|l.".|'.|.l*|:.' |I.-|'.':i’.-
imate, nopdiscriminotory reasons [or her
termination which oecurred when she was
discharged for “stesming” |liquor retalers
from wholesaler assigned to ansther repre-
sentative to wholesaler to whom she was
assigned.  Civil Rights Act of 1964, § 701
et s, 42 US.CA. § 2000e at seq.

L. Damages 2=50.10
Discharged female sales representa-
tve could not recover any l|.1.:|z:..';l'5 for
mtentional mfliction of emotional distress
flowing from her discharge.
United States
Page 9 of 9
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