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194 893 FEDERAl. REPORTER. 2d SEIIiES • driver of the inters tate shipment, pleaded 
guilty and testified against Jewell in coop
eration with the government. Gentry tes ti
fied that he and Jewell mel Wilburn at 
Wilburn's trailer to discuss theft of the 
appliances. Althat time. Gentry explained 
the load's bills of lad ing. Gentry tes tified 
he assumed Jewell knew the load was 
"hot" or stolen; "[tlhal was the general 
understanding." Arter the meeling. Jewell 
was "supposed to set up something and do 
something with the load .... .. 

Another government wilness. James 
Smithson. also pleaded guilty to a charge 
stemming (rom his involvement in the 
theft. Smithson testified that he was led 
to J ewell's house at the end of a back road 
where the truck was unloaded in the middle 
of the night Jewell was present when the 
goods were being unloaded. The appli
ances were then s tored in the woods near 
J ewell's house. Lee Wilburn pleaded 
guilty, co rroborated earlier testimony, and 
testified that Jewell paid him $3,000 for the 
appliances. The appliances had a whole
sale value of $32,843. 

Government witness Calvin Bass ham 
pleaded guilty to possess ion of stolen 
goods. He testified that J ewell phoned him 
and as ked if he was interested in buying 
some applia nces for approximately $200 
apiece. Bassham did so, but had to pay in 
cash by noon on the day he picked up the 
appliances. llassham paid Jewell a total of 
$4 ,000 for some of the appliances, several 
of which appeared to be damaged. 

Jewell's motion for a judgment of acquit
tal at the close of the government's case 
was denied. Jewell put forth no defense 
and was convicted. On appeal , he argues 
that the district court erred in failing to 
enter a judgment of acquittal all the 
grounds of insufficient evidence. 

A district court ha~ very limited latitude 
in ruling on a motion for judgment of ac
quittal. 

A motion for judgment of acquittal 
ahould be granted only where the evi
dence, viewed in the light most favorable 
to the government, is such that a reason
ably minded jury must have a reasonable 
doubt as to the existence of any of the 

essential elements of the crime charged . 
"The evidence need not exclude every 
reasonable hYIM>thesis except gui lt; the 
essentia l elements of the crime may be 
proven by ci rcum~talltial, as well as di· 
rect evidence." 

United Sta tes /J. Mlmdt. 846 F.2d 1157 , 
11SS (8th Ci r.1988) (quoting United S lates 
... Nabors, 762 F.2d 642, 653 (8th Ci •. 1985) 
(citations omitted)). 

I)roof of knowledge, lik e proof of intent , 
is rarely establ is hed by direct evidence, but 
may be proved by all l>ertinent ci rcum· 
stances. U7Iited States i l. Hardesty, 645 
F.2d 612, 6 14 (8th Cir.HI81) (per curiam); 
United Slates P. Jacobso'i , 536 F.2d 793, 
796 (8th Cir.), cert. dellied, 429 U.S. 864, 97 
S.Ct. 171 , 50 L.Ed .2d 144 (1976). Jewell 
argues that the ev idence did not establish 
that he knew a crime involving stolen 
goods was to be committed or that he in· 
tended to aid lhe commission of a crime. 
We believe the jury could reasonably have 
determined that Jewell knowingly aided 
and abetted the theft of an interstate ship
ment He was present when the bills of 
lading were examined and his bus iness 
partners assumed he understood the nature 
of the venture. The delive ry of the goods 
was hidden. Moreover, the pu rchase of the 
allpliances at a ridiculously low price and 
the subseq uent sale of the appliances at 
below market value is s ufficient to support 
an inference that Jewell knew the appli· 
ances were stolen . See United Slates v. 
lVilso", 523 F.2d 828, 83 1 (8th Ci • . 1975), 
cert. deriied. 434 U.S. 849, 98 S.Ct. ISS. 54 
L.Ed.2d 117 (1977). 

The district cou rt correctly observed its 
narrowly-constricted power of review in 
dealing with the motion for judgment of 
acquit tal. The circumstantial evidence, 
viewed in the light most favorable to the 
government. was s-ufficient to send the 
case to the jury and support the conviction. 
Accordingly, J ewell's conviction is af
firmed. 
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Decided 1an. ~ l~· 

After company which purchased re
frigeration units from distributor brought 
state court action against distributor and 
manufacturer, manufacturer petitioned fed
eral district court to compel a rbitration of 
company's cla ims. The United States Dis
trict Court for the District of Nebraska. 
William G. Cambridge, J ., denied manufac
turer's motions, and manufacturer appeal
ed. The Court of Appeals, Larson , Senior 
District Judge. sitting by designation, held 
that under Colorado law , statute extending 
se ller's warranty to person who might rea
!'onably be expected to use, consume. or be 
affected by goods did not extend arbitra
tion clause contained in contract between 
manufacturer and distributor of refrig
eration equipment to company which pur
chased refrigeration units from distributor 
on theory arbitration clause was limitaHon 

of remedies. 

Affirmed. 

I. Arbitration <i=1.1 
While Supreme Court ha.c; announced 

policy in favor of a rbitration to resolve 
both nationa l and international di sputes. 
arbitration remains dispute resolution 
mechanism which is not imposed absent 
both parties' consent. 

2. Contracts *",187(1) 
Company which purchased refrig

eration units from distributor was not com-

3. Federal Court.R ~403 
In addressing issue of whethe r pa rty 

has entered into agreement to arbitrate 
under Federal Arbitration Act, courts are 
til apply gene ral s tate law principles , giving 
due regard to federal policy favoring a rbi
tration . 9 U.S.C.A. § 1 et seq . 

4. Arbitration ~1 .3 
Under Colorado law, statute extending 

sell er's warranty to person who might rea
sonably be expected to use. consume. or be 
affected by goods did not extend a rbitra
tion clause contained in contract between 
manufacturer and distributor of refrig
eration equipment to company which pur
chased refrigeration units from distributor 
on theory arbitration clause was limitation 
of remedies. C.R.S. 4-2-318. 

Bartholomey L. McLeay. Omaha, Neb .. 

for appellant. 
Dirk T. Biermann. Denver. Colo., for at}

pellee. 

Befo.e ARNOLD and MAGILL, 
Circuit Judges, and LARSON: Senior 

District Judge. 

LARSON , Senior District Judge. 

Recold, a Mexican corporation which 
manufactures refrigeration eq uipment, ap
peals from the dis trict court's I denial of 
Recold's motions to compel arbitration and 
to stay proceedings instituted against Re· 
cold in Colorado state court. Recold ar
gues a remole purchaser of its re frig 
e ration units , Mon fort of Colorado, should 
be bound by an arbitration provision in the 
contract between Recold and the company 
Monfort bought the units from. Central Ice 

• nlC~ HONORABLE EARL R. LARSON. Sen ior 
United Stales Dislrict Judge for the District of 
Minnesota . s itting by designation. 

I. The Honorable Willi~m G. Cambridge. United 
Slates District J udge for the District of Nebras... 
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196 893 FEn EIIAL m;POIITER. 2d S I:RU;S • Mac hine! Co mpa ny . Bec,ausc we agree with 
the district cou rt that there is no hasis ror 
enforcing the Hecold-Centra l Ice a rbitra
tion clause agai nst Mon fort. we a ffirm. 

I. IIISTO RY OF THE III;COLDIMON· 
FORT m SPUTE 

Recold entered into a contract with Cen
tral Ice Machine Coml)3.ny. a Nebraska cor
poration, on June 15, 1983. The agreement 
generally provided that Central Ice would 
purchase custom buill re frigeration equip
ment from Recold. The agreement con
tailled a provision which s tated: 

All disputes arisi ng in connection with 
this Agreement shall be settled in accord
ance with the Rules o f the Ame rican 
Arbitration Association by one or more 
arbitrators appointed in accordance with 
the Rules. The place of arhitration shall 
be El Paso, Texas U.S.A. 

The agreement was to remain ill e ffect for 
10 years unless te rmina ted du e to non l>er· 
Cormance, nonpayment, or the bankruptcy 
of either party. 

Monfort, a Delaware corpordtion with iL .. 
principal offices in Greeley , Colorado, be· 
gan purchas ing rerrigeralion equipment 
(rom Ce ntra l Icc in January, 1986, for use 
in Monfort's Colorado meat packing plant. 
Monfort claims that after 70 of the units 
had been ins talled, they began expe lling 
zinc nakes into the plant.: When a ttempts 
to resoille the problem through negotiation 
failed, Monfort instituteri su it agains t Ce n
tral Ice and Recnld,l alleging breach of 
express and implied wa rranties, negligence, 
and product liability . Monfort 's complaint 
requested damages for the cos t of replac
ing the defec tive units, as well as co nse
quential damages. 

On NOllember 9, 1987, Recold moved to 
stay Monfort's Colorado act ion l)ellding ar-

1. Thr: rdrigr:ra tion coils werr: ga lvanil.cd with a 
proc::r:ss ulilizing zinc. Monfort claim!. it was 
rrequired to remove the zinc naltes rrom the 
meat stored in Iht; refrigeration units prior to 
sale, result ing ill damages in the fo rm o f s hr ink
aee and labor costs. 

3. MonfOrl also sued York International Corpo. 
ntion, ill Iklaware corporalion which owned 
49% o f Recold's slock prior 10 November, 1987. 

bitration. 1 While iLc; re1luest was under 
considemtion by the- Colorado stale court, 
Hecold also filed a petition in Nebraska 
federal di:-;trict court to compel arbitration 
of Monfort's claims. Recold '!; petition re
quested the court to stay the Colorado ac· 
tion and mandate arbitration on the theory 
that Mon fort was a third party heneficiary 
of the contract betwee n Herold and Central 
Ice, and thus was bou nd by the arbitration 
provision in that contract. Afte r two hear
in KS, the magist rate recommended Recold's 
request be denied. 

Shortly thereafter , the state court issued 
its decision on Recold's motion for a stay, 
rulin g that Monfort was not an intended 
bene ficiary of the contract between Central 
Ice and Recold and hence was not bound by 
their agreement to a rbitrate disputes. Re
cold's mandamus petit ion was denied by 
the Colorado Supreme Court, and its subse
quent motion for recons ideration was de
nied by the sta te district court. In ruling 
on Recold 's motion fo r reconside ration, the 
state court speci fically rejected Recold's a r
gument that the arLitration provis ion con
stituted a va lid " limitation of remedies" 
under Colorado Rev.Stat. § 4- 2- 318 (1973). 

Mea nw hile , Recold also filed objections 
to the magistrate's report, which were con
sidered and ruled upon by the district court 
herein. Wh ile refusing to give preclusive 
effect to the Colorado court's orders, the 
district court agreed with the state cou rt's 
ana lysis, hold ing that Monfort, a non·signa
tory to the Central Ice/Recold contract, 
was not an intended third party beneficia ry 
of that contract and was not bound by its 
arbitra tion clause. On appeal, Recold's pri
mary a rgument is that Monfort, as a statu 
tory beneficiary of a seller 's wClrranty un
der Colorado UCC § 4- 2- 3 18, is subject to 
any Ijmitations of remedy for breach of 
warranty included in the Hecold /Central 

Arter that dale, Rerold became a wholly-owned 
subsidiary of York. 

4. Jkc::ause Recold is a foreign corporation, ser
vice or the complaint was form.ny made 
Ihrough leiters Rog.lory issued by the Colora· 
do court and authenticated by the Mexkan Con
sulale. York, which had previously been 
served, had also moved the court , infer QUa, to 
stay the action pending arbi tralion. 

r IIECOLIl. .eE C.V. v. MONFORT OF COLORADO. INC. 
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Ice contract. One of those limitations, ac· (11 While the Supreme Court has an
cording to Recold, is the arbitration provi· nounced a policy in favor of a rbit ration to 
sion at issue in t his case_ resolve both national and inte rn ational dis-

II. TilE CO NVENTION ON THE REC
OGN ITION AND ENFORCEMENT 
OF FOREIGN ARBITRAL 
AWARDS 

Recold's right to petition (or enforce
ment of the arbitration provision in its con
tract with Central Ice stems from Chapter 
2 of the Federal Arbitration Act. This 
Chapter pertains to enforcement of the 
Convention on the Recognition and En
forcement of Foreign Arbitral Awards, re
printed after 9 U.S.C. § 201. Both Mexico 
and the United Stales are parties to the 
Convention. As a Mexican corporation 
which is a s ignatory to an international 
contract containing an arbitration provi
sion, Retold may fiJe a petition requesting 
a rbitration pursuant to section 206 of the 
Act. Section 206 allows United States 
courts to direct tha t arbitration be held in 
accordance with an agreement governed by 
the Convention. See 9 U.S.C. § 206. 

While Article II of the Convention reo 
quires recogn ition only of " an agreement in 
writing," defined as "an a rbitral clause in a 
contract or an arbitration agreement, 
Signed by the parties or contained in an 
exchange of letters or telegrams," Recold 
cites section 202 of the Act, which states 
that an arbitration agreement "arising out 
of a legal relationship, whether contractual 
or not, which is considered as commercial, 
inc luding a transaction, contract, or agree
ment described in section 2 of this title, 
falls under the Convention." 9 U.S.C. 
§ 202.' Retold conlends Monfort's "agree
ment" to a rbitrate " arises out of a legal 
relationship" created by-statute, i.e., Colo. 
Rev.StaL § 4-2-318, which the Convention 
r~uires this Court to enforce. 

5. 9 U.s.C. § 2 provides that a wri tten agreement 
to arbilr.te disputes shall be valid and enrorce· 
able "save upon such grounds as e:xist at law or 
in requity fOT the revocation of any contrac t .~ 
Section 2 pertains to maritime transactwns as 
well as to Iransactions involvin@ commerce gen
erally. Su id.: 9 US.C. § I. 

putes, see SheaTSonl American Expres!t, 
Inc. v. McMahon , 482 U.S. 220, 226, 107 
S.CL 2332. 2337, 96 L.Ed.2d 185 (1 987); 
Mit&ubishi Motors Corp. II. Soltr Chrys· 
ler- Plymouth, Inc., 473 U.S. 614 . 63~9, 
105 S.CL 3346. 335~. 87 L.Ed.2d 444 
(1985), arbitration remains a dis pute resolu
tion mechanism wh ich is not imposed ab
sent both parties' consent. See Volt Infor
mation Sciences, Inc. v. Board of Tnut
.... _ u.s. -, 109 S.Ct. 1248. 1255. 103 
L.Ed.2d 488 (1989); United Steelworker3 v. 
Wamor &- Gulf Naviga tion Co., 363 U.S. 
574. 582. 80 S.CL 1347. 4 L.Ed.2d 1409 
(1960) ; United States v. Panhandle EMt
ern Corp .• 672 F.Supp. 149. 159 (D.Dol. 
1987). ' 'The 'liberal Cederal policy favoring 
arbitration agreements' ... is at bottom a 
policy guaranteeing the enforcement of pri
vate contractual agreements." Mitsubi.!hi 
Molon. 473 U.S. at 625. 105 S.Ct. at 3353. 
Congress' principal purpose in enacting the 
Arbitration Act was "ens uring that private 
arbitration agreements a re enforced ac
cording to their terms," Volt, 109 S.Ct at 
1255, not creating such agreements where 
none exist. 

[2 , 3 ) No traditiona l "private contractu
al agreement" is at issue in this case. Re
cold concedes th at Monfort is not a signato
ry to any agreement which contains an 
arbitration provision, and we agree with 
the distTict court. that Mon fort is not a 
common law third party beneficia ry of the 
RecoldlCentral Ice contract., which was en
tered into three years prior to any purchas · 
es of refrigeration equipment by Monfort_ 
See generally Gallagher v. C01l tinental 
In.surance Co., 502 F.2d 827, 833 (lOth 
Cir.1974). Recold nonetheless maintains an 
"agreement" to arbitrate arises by opera· 
tion of Colorado uce law.' We are thus 

6. In addressin. the issue or whether a pu ty hillS 
entered into an agreement to arbitrate under 
the Arbitnlion Act, courts a re to apply ,eneral 
state law principles. givinl due regard to the 
fede:ra l policy f .... orlng . rbi tr ill tion. Vol' Infor
mation Sciences, Inc. ~. Board of Trustea, -
us. _, 109 S.cl. 1248. 1254, 103 LEd.2d 488 
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198 893 . 'EIJI; RAI. R."·ORT.; R, 2d SERI ES • required to examine in some detail Co lora
do's vce provisions. 

III. ARBITRATION AS A "LlMITA· 
TION OF REMEDIES" UNDER 
COLORADO UCC § 2- 318 

14 1 Recold's argument relies on section 
2-818 of the vce, a section which is gener
ally intended to remove the defense of lac!. 
of privity between the plaintiff and L •• 't' 
de fendant in certain warranty actions. &e 
generally 3 R. Anderson, Um/orm Com
mtrcial Code § 2-318:4 (1983). Colorado 
is one of the minority of jurisdictions which 
has adopted the most liberal alternative of 
U.C.C. § 2-318. See id. §I 2- 318:2 & S. 
Colorado's section 4-2-318 provides: 

A seller's warranty whether express or 
implied extends to any person who may 
reasonably be expected to use, consume, 
or be affected by the goods and who is 
injured by breach of the warranty. A 
seller may not exclude or limit the opera
t ion of this section. 

Colo.Rev.Slal § 4-2-318 (1973). The par· 
ties in this case agree that Monfort is a 
party "who may reasonably be expected to 
Ule, consume, or be affected by" Rerold 's 
refrigeration equipment. Thus, under Col
orado law, Monfort may maintain a cause 
of action against Recold for breach of war
ranty. 

The rights of warranty beneficiaries un
der Colorado law may, however, be subject 
to certain limitations . The Official Com
men18 to section 318, express ly adopted as 
the law of Colorado in Wenn er Petroleum 
Corp. v_ Mitsui & Co. (US.A_), In c., 748 
P.2d 356, 357 (Colo.App.1987), explain lhal 
the last sentence of section 2- 318 does nol 
preclude a seller from limiti ng remedies in 
the manner provided for in sections 2- 718 
and 2-719 of the Code wben the remote 
pun::haser is a sophisticated merchant. 748 
P.2d at 357. In such a case, the limitations 
on remedies for breach of warranty are 
"equally operative against beneficiaries of 
warranties." Id. (citing Official Com ment 
to Colo.Rev.Slal I 4-2-318 (1973)). 

Recold attempts to extend the We,mer 
Court's holding to include the arbitration 

(1989). &~ I.S. Jos~ph Co . ... Michiga" SUlItJ r 

prOVlstOn in this case, arguing that an 
agreement to arbitrate all disputes is an 
agreement to limit available remedies to an 
arbitration award. While Recold has cited 
eases which refer to arbitration as a " reme
dy." none are directly applicable to the 
qu lton presented here. Review of othe r 

... ~ions of Colorado's uce lend support to 
tile conclusion that arbitralion is not one of 
the " limitations" contemplated by Colorado 
law as applying to remote purchasers. 

First, we note that the Colorado sta te 
district court has expressly rul ed "arbitra
tion is not a ' remedy' within the meaning of 
C.R.S. 4- 1-201(34) and 4-2-3 18." Order, 
No. 86 CV 733 (Colo.DisI.CI. March 24 , 
1989). While the district court's interpreta
tion is not binding because the decision is 
not "suHiciently finn" for purposes of ap
plying the collateral estoppel doctrine. Car. 
pentn v. YOllng. 773 P.2d 56 1, 568 (Colo. 
1989), it is in accord with the definition o( 
" remedy" contained in section 4-1-201(34). 
Bettion 4- 1- 201(34} defines "remedy" as 
"any remedial right to which an aggrieved 
party is en titled with or without ruort to 
a tribu nal." Colo.Rev.SlaL § 4- 1-201(34) 
(1973) (emphasis supplied). Moreover, sec
tions 2- 718 and 2- 7 19, to which SectK)II 318 
speci fi cally re fers, discuss " remedies" such 
as damages, repair , replacement, or return 
o r good.. Id. II 4- 2-718, 4- 2- 719. No 
men tion is made of arbitration or of any 
ot her dispute resolution procedure. We 
thu :; find no indication that the Colorado 
legis lature intended to include "arbitra
tion" as a limitation which could be im
posed on remote purchasers by operation 
of section 4- 2- 318. 

In fact, Recokt has presented no case 
which has held under any version of the 
vce that a remote purchaser statutory 
beneficiary of a warranty may be required 
to arbitrate disputes because of a clause in 
a conlract between the manufacturer and a 
distributor_ We agree with the magistrate 
that Recold misunderstands the thrust of 
uce § 2-318 in arguing Monfort's warran
ty claims arise from Recold's contract with 
Central lee. The Code does not require 

Co., 803 F.2d 396, 3~OO (81h Cir.1986). 

r 

SII EET Mo.. WORKE RS' INTE RN. v, BURLlNGTUN NO . 199 
el.e u"J Fold I" ell" Clr. 19901 

Monfort to sue under the Recold / Cen tral tween union and railroad was 
Ice oontract. but rather gives Monfort war' pute subject to arb ilration. 

minor dis· 

ranty rights against Recold independent of Affirmed_ 
any contracl 

IV. CONCLUSION 

The Arbitration Act "does not require 
parties to a rbitrate when they have not 
agreed to do so." VoU Information Sci
encu to. Board 0/ Tnl!tee •• - U.S. --, 
109 S.Cl 1248, 1255, lOa L.Ed.2d 488 
(1989). Beca use we find no s uch "agree
ment" arises between Monfort and Recold 
by operation of Colorado law, the district 
co urt's order deny ing Recold's petilion to 
co mpel arbitration and Recold's motion for 
a preliminary injunction is in a ll respec:18 
a ffirmed. 
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SHEET METAL WORKERS' INTERNA· 
TIONAL ASSOCIATION. App<lIa nl. 

V . 

BURLI NGTON NORTII E RN 
RA ILROAD CO~IPANY, 

Appell ee. 

No. 811-2142, 

United Slates Court of Appeals, 
Eighth Circuit. 

Submitted Jan. 9, 1989. 

De<ided J an. 10, 1990. 

Union sought to e njoin railroad (rom 
using employees o r wholly ow ned subsidi
ary to repair and maintain locomotives 
used by railroad to generate electricity for 
railroad. The United States District Court 
for the Western District of Missouri , D. 
Brook Bartlett. J ., denied request for de
claratory and injullctive rel ie f. Union ap
pealed. The Court of Appea l!!, Woll man , 
Circuit Judge. held that controversy be· 

IIIl F.2tJ-7 

I. L.abor Relations ~414 

" Major dis pute" exists umJer Railway 
Labor Ad. if one party seeks to change 
rates of pay, rules. o r working conditions in 
manner not contemplated by collcctive-ba r
gammg agreemenl Railway Labor Act, 
II 1- 208, as amended, 45 U.S.C.A. II 15 1-
188. 

~e publi calion Words and Phrases 
ror other judicia l construclions and 
definitions. 

2. I.abor Re latio ns <P4 14 

Minor changes in working conditions 
may be implemented while settlement is 
sought through arbitration unde r Railway 
l.abor Act. Railway Labor Ad, U 1- 208 • 
as amended, 45 U.S.C.A. II 151-188. 

3. I..abor Relations (1:3414 

To detennine whether disJlute is within 
agreement o r partial and is minor or major 
under Railway Labor Act. cou rt must de
termine teons of "agreemen t," which in· 
cludes collective-bargaining agreement a nd 
past practices. Railway Labor Act, §§ 1-
208, as a mended, 45 U.S.C.A. II 151-188. 

S« publication Words and Phrases 
for olher judicial constructions and 
definilions. 

C. La bor Rela ti ons (PC'" 
Serving notice of bargaining proposal 

was not conclus ive proof that controversy 
was major under Rai lway Labor Acl Rail
way Labor Act, §§ 1-208, 6, as amended, 
45 U.S.C.A. II 151- 188, 156. 

5. Labo r Relations 4=>4 ' 4 
Con troversy whether agreement per

mitted railroad 10 use nonunton employees 
of wtlOlly owned s ubsidiary to maintain and 
repair locomotives used by railroad to gen 
e rate e lectricity could be resolved by inter· 
preting scope clause of agreement belween 
union and railroad and, the refore, was "mi
nor dispute" under Railway Labor Act. 
even though railroad 's argument thal e lec
tric power purcbase agreement pe rmitted it 
to perform maintenance work on locomo
tives could be wrong. Railway Labor Act, 
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