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MEADOWSE INDEMNITY COMPANY
LIMITED, Plaintifl.

v

BACCALA & SHOOP INSURANCE SER-
VICES. INC., G.L. Hodson & Sons, [nc.,
Corroon & Black of [llineis, Ine., Cor-
rean & Black Corparation, Poritsn [n.
surence Compeny, Insco Limited, Na-
tonal Excess [nsurance Company, the
Mutumal Fire, Marine and Inland Insur-
mnee Company, (Md Hepublic Insurance
Company, Notmeg Insurance Company,
Twin City Fire Insurmnce Company,
Hartford Casealiv |Insurance Company,
Lid.. Pacific Insurance Company, Ltd.
and Hartford Fire [nsurance Company,
Defendnnts,

MNa, OV S9=|89,

United States District Couwrt,
kL), Mew Tork

Mareh 29, 19491,

Insurer brought actbon agaimnst “Gther
insurers in reinsurance pool ol minaging
agents, (ther maurers mbaed-to stay aec
tion in favor of arbiteition besed on arbi-
trathon clouses in o resplgrance conpbtracts
The [Hstrict Court, Mishler, J., held that
(1) maurer's clams Sfamst other msurers
constituted sabject matter capable of set-
tlement of arbitration gnder Comventon on
the Hemogmition and Enforcement of For
eign Arbitml Awards, and (2 fraod claims
wepe ‘arbitrable under arbitration clauses,

Moton granted.

1. Arbitration &=7.4
Quesoon of arbitrability = two-fold 1n-
quiry: whether there 8 enforceable AgTee-
ment ko arbitrate subject matier capable of
settlement by arbitration and if so, whether
seope of that agreement
elum,
L, Commeres =45
Arbitration Act applies m federal court
to suits which relats o contracts lnvelving

imtersiate or mternaconal commerce. 9
UaC.A & 1-14

Lol Ry RH R
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L urance &=4T5.5

Convention on the R.-l:i.‘n;n.l.'_u:u: and Ex-
forcement of Foreign Arbitral Awards ap-
|.lLr|:1'l o arbitraton clouses in MenSUrance
contracts where clauses arose out of com-
mercil contractianl |r.|11|.- rr_la.l:l:-nsh';pa fiat,
entirely batween citizens of the United
Swates. 7 US.CA §§ 201-208,Tonven
tion on the Recogmition and Enforcement
f Foreign Arbitral Awarda et 179 US,
C.A § 201 note,

I. Arbitration &=§

Fraud in the Wdeetment cluim is arbi-
trable uniess droftriton claose itself was
_'.|¢'|.-|1'|J'._'|-' I':'m,lduh_-nu_'l.' inddeed

5 Insgrance &=&75.5

Inftrer's froud claims asserted against
dthes maurers in reinsgranse pool wers
vubtt matter capmble of settlement of as
bitranon under Convention on the Recopmi
tion and Enforcement of Foreign Arcbitral
Awards, despite insurer's sssertion that
froud elaims were not arbitrable under law
af I:ruerr..se:.l WHeEre NSUrer Was IRCorporat
ed; determination of whether type of elaim
=] r_u|'.||:|.|:||.e af settlement of arbitration un-
der Convention i to be made on interns-
uonil seale with reference to laws of coun-
tries which are partes to Convention and
even i law of country where enforcement
of award would be sooght determined
whether claims were arbitrable under Con-
vention, there was no showing that en
forcement of arbitration award would be 1n
Guernsey. Conventon on the Becognition
and Enforcement of Foreign Arbitral
Awards, Arts. | ot geq., [1, subd 1. 9 U8
C.A. § 201 note.

6. Arbitration &3

Determination of whether type of
claim & "not capable of settlement for arbi-
tration” under Convention on the Recogni
tion and Enforcement of Foreign Arbitral
Awards must De made on intermationsl
seale, with reference to laws of countries
which are partes to Convention Conven-
tion on the Recognition and Enforcement
of Foreign Arbitral Awards, Arts. [ et seq.,
L1, smbd. 1, 3 UBCA. § 21 note.

e
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7. Arbilration =71
Purpose of Convention on the Recogni-
tion and Enforcerment of Foreign Artitral

Avrards, 1o encourage enforcemant if eadn
mercinl arbitration agreements, and federal
podiey in faver af arhitral dispute re

olution
reqiire that subject malier excepilon be
sxtremely narrow, Convention on the Rec
wnition and Enforcement of Foreign Arhi-
tral Awards, Arts | et seq., [1, subd. 1, 9
UECA § 201 note

5. Arbilrabon &4

Convention on the Hecogniton and En
farcement of Foreign Arhiral Awards see
tan I-l'l'l'r'll'jl.ﬂﬁ Ehat court may not orger
arbitration if it finds that sebiteation SETe
ment & null and void, inoperative or mcapa-
ble aof being performed & a narmow excep
tion limited to eases im which arbitration
clagse 1tself 8 subject to mtermationally
recognized defense such a8 duress, mis-
take. Fraod. or waiver or controvenes fan
damental policies of forum scate. Conven
tion on the Recognition and Enforcement
af Foreign Arbitral Awards, Are 11, subd
3, 9 US.CA § 201 note

9. Arbitration #=7.]

While parties may not be compelled) L
submit commercinl disputs to arbitraBon
anless they have contracted to da §o)\[eder-
al pobey requires distmet eourt“te-gonstrus
arhitration clauses as broadly \as possible
and any doobis concernuftg Woope of arbi-
trable msue should bedresolved 1 favor of
arbitration

i Insurance #==478.5

[nsnrer'snfraud claims against other
nsurers {Enyenmsurance pool fell within
scope ofartitrition agreements in 32 rein-
SUTAISE COntrActE Which Stalsd That 43 4
copdifion precedent to any might of action
B dfpute arsing out of contract would
be sohmitted o arbitraton and clauses in
WD reinsurince contracts _'ﬂT'l:l'i'I"LI'IE' that if
any dispote shall artse between reinsured
and reinsurer, sither before or after cermi
nation of contraet, with reference o inber
pretation of contract or mghts of either
party with respect to transactsons under
contract, -'Jupl:'.l' wauld be peferred to arbd-
il {1y

oS [EDN Y. 1l

Il. Insurance #6765

[nsurer’s claims against managing
agents for reinsurnnce pool and defenses
théreln wolld e :1'.;._'.'1'1:| peEnding arostra
tion of insurer’s fraud claims agaimst ather
INSUrers 0 remgranse pool where aroitra-
tion of claims against other insurers might
ut lenst partially determine ssues forming
basis of claims asserted ngamst mlREng
agents and might provide court with i
tght ineo wmeges of fact and law iovalved
laims against managing agents.

Anderson Costigan (4. /7 Bgosdus
Anderson [I1, Sheldon P. Pregsmén, of
counsel), New York Cloy Lor plamtiff

Parker Chapin Flattam\g RKiimpl {Alvin
M. Stein, of coonsel), SSew>York City, for
lefendants Bacesig & Shoop, G L. Hodson,
Corroon & Black) and” Nat Excess

Huochalter, \MNemer, Fialds £ Younger
{(Vincent J\ Vitkowsky, of counsel), New
York ity \for defendants Inses, Nutmeg,
Tuwaer Digg/ Hartford and Pacific

Erank Eehrwald, Overland Park, Kan.
far.defendant Puritan Ins, Co.

Fleming, Merrill & Roth (Thomas G
Roth, of counsel), Newark, N.J., for defen
dant Old Hepubbic

MEMORANDUM OF DECISION
AND ORDER

VMISHLER, District .:".lqigr_-

Defendants Insen Limited, Obd Republbe
Insurnnce Company, Muimeg [nsurance
Ca., Twin City Fire Insurance Ca,, Hartford
Casulty Insurnce Lo., Pacific Insurance
Lo, and Hartford Fire [nsurance Co. (eol
leetively the “lssuing Compasy defen-
dants’”) move Lo stay this action m favor of
arbitration based on the arbitration clagses
m therr rensurance coptracts with plaine
tff, Meadows Indemnity Company Limited
[“Meadows™). Defendants Baceala &
Shoop Insurance 3arvices, r.L. Hodson and
Sons, Ine., Corroon & Black of [linois, Ine.,
Corroon & Black Corporaton, and National
Excoss Insurance Co. (collestively the

:"-1ur.u.u:'.r.g' Agent defendants™), move to
stay the elaime againat them pending the
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arbitration between the lsswing Company
defendants and Meadows or, alternatvely,
to dismiss the complamt pursuant Lo Fed R
Civ.P, 12(b1) (lsck of subject matier juris-
fiction), 12(bW6) (fallure to state a clamm
apan which relief can be granted), and fail-
are to satisly the pleading requirements of
Rule 3{bL Meadows opposes the motions

RACKGROUND
This suit arises out of Meadows™ partse-
with the lasulng |-'-.'I.'I'THHI_'|' fefen-
dants in & “reinsurance pool” from 1979 to
1984, Relnsurance & a transsetion where
Dy AN IESUFAnce SOmpany LEreds Lo Il
nify another insurance company against all
or part of the loss which the laiter may
sustain under policles which it has iEsued.
Reinsurance provides the mesns by which
NEUrance oo

mpanies spread among othey
compames the nsks they have underwgis
ten. Through reinsurance in such a “pooly’
the ultimate losa Habllity on a parficulSy
policy or loss is spread among B.OOMDET of
msurnnce mLrkel &ntities

The following facts arefallegetby Meogd-
ows in the complaint. (Meadows is an n-
SUTANCE COmMpRny organmed and exsung
under the laws of Gaernsey.! Meadows is
& whally ownge y:lb:.n:i:u.r:.‘ of Gould, [ne.,
which is headquastered in Ohio.

The Maphrng Agent defendants, as in-
termadiiries,” established and managed &
reiggpanee pool for the lssuing Company
defendsnts and other primary msurers (the
Pl Meadows engaged Corroon &
Black of [llinoss to provide consultmg ser
viced In connection with Meadows' ENETY
mto the pssumed remsumnes  busmmess
The Hnr.n.u'l.r.g Agent deferndants, :.1‘1I'I1a.|'||'.'
Carrcon & Black Corporation, peovided in-
formation and advice o Meadows inducing
Meadows to contract with the Issumng Com-
pany defendanta into the Pool and to renew
such reinsurance contracta, The mital in-
formation and subseqguent renewsl infor
mation copststently mndicated that the Poal
WAS acquiTing profitable busmess m Rc-
cordimes with the stated |.:ll:|.|:l. and that
the Poal was wall managed by Haceala &
Shoop Insurance Services, Meadows and

I. Goernwey i locaied i ibhe Channel Islands

the lssuing Company defendants executed
thirty-four remsurance coniracts betwesn
1978 and 1984

Meadows alleges that, unbeknownst to i,
the !‘rl.a.lu.'.:'mg Agenat defendants managed
tha Pool for the purpose of reaping risk
free commizssions o the detriment af the
reinsurers, and withoot regefd to ther fi-
duciary obligations to manage the Pool m
the best interests of allfofthe Pool partici-
pants, including Meadows, The Managing
Lpent cefencants (allegedly manpulated
the underwriting and “Sdministration of the
Pool to thedetsiment of Meadows, and
failed to fiselone imformacon material to
Meadows'\ decion whether or not to renew
its pearly, contracts with the other mem-
bdem of the Pool.

Meadows alleges that when the [asuing
Company defendants became prnimary in-
furers in the Pool, they manipulated the
underamiting of the Pool for their own
ends, without the knowledge and to the
detriment of Meadows and it co-reinsur-
ers. [n addithon, the |.:1.=||.|.|:1“' I.‘.q.'-rn;:n.:l_'.' de-
fendants, working in conoert with the Man-
ang Agent defendants, allegedly devel
oped or became sppriseéd of information
materinl to Mesdows” desipion to repew L8
participation in the Pool, which they failed
to disclose to Meadows, thereby mducing
Meadows' yearly executon of Pool cor-
tracts

M endaws u.i|-:'||:l:'.=| the '!'-:r.'lul-'u'ln:.e paudes of
aetion againet dafendants:

i1} wolation of and conspirney to wiolnts
the Racketeer [nfluenced and Cor
rupt Organizations Act, 18 USLC
§4 1863a), (e, (d) ("RICO™;
civil conspiracy;

4

3} fraud n the mmducement:

4} breach of fducry duties;

5] malpractice;

[B) negligence;

(T} unjust enrichment

(B} bremch of contract as against Carroon
& Biack of lllinms

All thirty-four reinsurnnce contracts be-
tween Mendows and the lssuing Company

and [ ander the comgral al the United Kingoom.
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jefendants executed betwesn 1579 and
1984 contam arbitration clauses. However,
there are two versions of the arditration
sguse. Thirty-two of the contracts contsin
the [ollowing arbitration clause:
As & condition precedent to any right of
action hersunder, any dispute arsing out
of this contract shall be submitted 20 the
decigion of & board of arbiiratGon com-
:|I'|.'=I‘f| af two
pire

arbitraters and an um-

Two of the contracts * provide:
[f aoy dispote shall anse between Lhe
reinsured and the reinsurer, either be
fore or after the termination of this con-
tract, with refecence to the Interprelansn
of this contract or the nghts of either
piPty with reapest th any FANLACTNNE
nnder this sontract, the dispute shall be
referred to three arbitrators, one to be
chosen by each party and the thied by
the 'e'o 20 I.';.'Il.lhl:'r.

The [ssuing Company defendants assert
that the coort should stay the elaims
agminel tham and order arbitration pirsa-
ant @ the arbibreton clagses mm the con-
tracts berween them and Meadows. The
Mamaging Agent defendants contend thag
the court, in the exercise of its discretidn,
gshould also stay this action as to them
(thoagh they are not partes Lo the cof-
tracts copkaining the arbitration \clatdies)
because the claims asserted agamst the
lssmng ':.-uz'r.r.'lun!r defendapts fvd the sams
claims asserted ogminst  the Managing
Apent defendants

Meadows arguedvthalthe whole contro-
versy centers dpound, the frand cause of
action which Wcleinis = not an arbitrable
subject mattee \under the law of Goernasy
Alternatively, Mesdows asserts that its
fraud, RIED and civil consplracy caims are
noteatthin the scope of the acbitratson
chagses, Mesdows nlso argues that if the
court finds the claims against the Issuing
Company defendants arbitrable, the court,
n the exercse of s discretion, thould not
stay the action as agamst the Mapaging
Agent defendants,

Although Meadows contends that its
fraud, RICO, and civil comspiracy claims

L The 19T% and 1900 comraois Beween Micad-

(eolectovely the “fraud claim™) are not arkl-
trable subject matiers or within the scope
af the arbitration clauses, Meadows appar-
ently concedes that s remaming claims for
Breach aof .rld'Jl.‘:IﬂI."_'.' Auty, malpractice, negi-
gence, and unjust enrichment are arbitrs-
ble and within the scope of the agreement
wo arhitrate, Ewven wers we 1o agree with
Meadows that the fravd clamm should not
be arbitrated, we would still stay the action
pending arbitration of the other claims,
Nederlandse Eris- Tun.-’:fr.:'mq::.'.:.:‘.l'rn].lmj
. febrandizsen Co, 33D F.2d 440, 44k (2d
Cae 1884 [dhstnet court has  diserstzon
whether to SraY nofarhitrable olwifis ]!und-
ng arbitration of the arbibraiNe clkimal;
Loandis North Amercal Cad 288 TS,
248, 355, 57 5.Ct 163, 66, 81 L.Ed. 153
(19868} (samer Moses WellCone, Wemorial
Hozp. v. Mereury Zopaly, Corp., 460 US,
[, 20 p. B, 103G 2T, 958 n 23, T4
LLEd.2d 765 {I96INK (same). [n any event,
s discussed balow we conclede that Mend-
ows' fraed ctaim against the lssuing Com-
pany defendants is arbitrable and within
the! secope~of the arbitration agreements.

DISCUSSION

L The fezusng Company Defendonte

“[Flederal policy strongly favors arbitra-
tion s an alternative dispute resolution
process.”  Daidd L Threlkeld £ Co =
Metallegesellschast Lid, 523 F.2d 245, 248
(2d Cir.1981). "“The policy in favor of arbi-
tration I8 even stronger tm the context af
international business transactions.”
Threlkeld, 923 F.2d at 248, Mitsubiski Mo-
forz Corp. v Soler Chrysler-Plymowth,
me, 473 U5, 814, 620-31, 106 5.Ct 3348,
H355-56, 3T L.Ed.2d 444 (1986k Scherk v
Alberto—Cwleer Co, 417 US. 508, 516<18.
o4 5.0t 2449, 2455-37, 41 L.Ed2d Zm0
{1974k The enforcement of intermational
nrbitral agrerments “promoles the arnoath
flow of internations] transactons by re-
moving the threats and wncertainty of time-
consuming and expensive litigation, The
parthes may agres in advance as to how
their dispates will be expeditbousiy and in
expensively resolved should their business

ows and defendant Insco Limited.
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relationship rum sour.” Threlkeld %23
F.2d at 248; Scherk, 417 US. at 516-17, 4
5.CL at 2455-56.

(11 The guestion of arbitrability o a
two-fold inguiry: whether there 8 an en-
forceable agreement to arbitmate o subject
matter capable of settlement by arbitra-
tien, and if s0, whether the scope of that
agreement encompasses the chim. Threel
keld. 923 F.24 at 249 Fleck o E F, Huttan
Group, fne, 891 F2d4 04T, 1050 (2d Cir

[aa5).

A. Enforceable Agreement W Arbitrate
Subject Matter Capable of Bettlement
by Artstrabiog

Meadows argues that the Convention on
the Eecogrition and Enforcement of For-
eign Arbitral Awards, 21 US.T. 23517, T.L
A5 No #997 330 UNTS 38 (Juns 14
1658) (the “Convention™), applies to thewar
hitration clapses, and that under the Ban-
vention Meadows' frand elsim.is ‘ot o
‘eubiect matter eapable of settlement by
arbitraton’” (Convenbon Arf T1('%and the
arbitration agreement el in’ “null and
void™ (Convention Art\ DS

[2] The United ‘SERE5SE = o signatory to
the Conventlonl [ addithon, Congress im-
plemented the Senvendon through Chapter
Two of dFF\Federal Arbitration Act 9
USC. 05 001-208. The Convention 8 “s
specibe \anit of the Arbitration Act.”
T&olkeld 923 F.2d ar 2507

i3] We most first determine whether
the Lopventon applies ©o the instant arbd-
tration clapses. Article [I of the Conven-
tion provides;

(1} Each Contracting State shall recog-
nize an agreement In WOHng under
which the parties undertake to sub-
mit to arbitration all or any differ
ences which have arisen or which
may anse bebween them m respsscl af
i defined legal relationship, whether
spntractunl or ool eomeerning o sub-

5. The Arbisraison Act appiies in federal court 1@
sudts which relate fo contracts knvalving amier-
staie or international commerce.  Threfkeld 713
FXd at 249. Meadows concedes (hat the rein-

ject macter capuble of setilement by
artatrabon,

L ] # ¥ L L] n

d) The court of a Contracting Stams
when seized of an action in & mattee
in respect of which the parties have
made an agreement within the mean.
ing of this article, shall, at the re
(JuUEst af apne af the parisgs, refer the
parties to arbitration/endess it finds
that the snd agresment = rall and
vaid, Inoperative op incapable of be
ing performagd,

Farthermere, Secton 202 of the Arbétes
tion Act implements the Convention by pro-
viding

Ap arbitration agreement or arbiteal

eward arsmg oot of & legal I'll".i].lJl'.ll.'LI-lHF

whether contractual or not, which & con-
fidered as commercml, including a trans-
action, coptract, or agreement deseribed
in section 2 of this dtle, falls under the

Conventioh. AR agresment oF Lwied

ansing out of such a relatsonship which

s entrely betwesn citizens of the United

States shall e desmed oot o foll under

the Convention anlesa that relationship

involves property located abrosd, envi
sages  performance or enforcement
abrosd, or has some other reasonable
relation with one or more foreign states

For the purpose of this section 8 corpors-

tion i= a citizen of the United States if i

ta incarporated or has its prneipal pluse

of business in the United States

Section 208 of the Arbitraton Act provides
that Chapter Une of the Artatration Act {9
5L §§ 1-14) appliea to actons and pro-
ceadings brought under Chapter Two (9
UE.C 85 201-M0E) to the extent it 18 not mn
eonflict with Chapter Two ar the Conven-
on

The Comvention, in addition to the other
portions of the Arbitration Act, appibes O
Lhe GrodffaCion CIiAGBEs Dafluss [Nay Aross
out of commereinl contractual legal rels-
tionahips mot entirely between citizens of

JEFARCE ContreOcs nvolve imlernatbonal com

meerciad relationships. (Dppesiag Memarandum
¥ op I8, oo 3, NN
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the United States. Arbitration Aet §§ 202,
o Convention Art L1

Meadows asserts that its fraod clam s

by arbitration” under Article 1Ii1) ana that
g mrhitration clapsses are “poll and woid™
nder Article I3k [n examining these
rwo exceprions the court is gusdad by the
:'.rlnl.':[.'le that “[t|his teeaty=—in which the
Upmited States i3 & signatory—makes it
clear that the liberal [edernl artitration
policy “npplies with specinl force in the field
of intermational commerce  hreleeid,
033 F.2d at 248 iguoting Mitsubizhi, 473

S

5 st 31, 105 S.Ct. at

Subjeet Matter Capable af Setilement
by Artitration (Article [0

[4.5] Alchough it is weil settied federal
srbltration law that a fraod in the induce
ment claim 18 artitrable unless the arbitra-
tion clanse pEalf was ;-|.E|-='|J:-:'|:|_'.' feaudulemt-
Iy induced, Prima Paint Corp, v Flood &£
Conklin Wanuf Co. 388 U.5. 355, 403-05,
47 S.Cr 1801, 1806, 18 LLEd.2d 1270 (1967
Mamaiay v Enerpy Comversion Devices,
me, 833 F.2d 1006, 1103 (8d Cir 1987
Meadows argues that its fraod claim 15 not
a “sabject matter eapable of settlement of
arbitration” uncer Artiche 111 of the Cogs
vention becanse {raud ciaims allegedly are
not arbitrable under the Qw of Luscoley
where Meadows is incorporated

There is little case law addeessinp the
issae of what oountry's inw govern® wheth-
er & subject matter 5 “Apible/of secthe
ment by arbitration’ undFelrticle [Tit) aof
the Convention. Meadows\points o Article
Viduad of the Comegtion, which governs
the enforcement o arbitrsl aweeds, and
argues that ffieJaw of the country where
erforcemenloal the avward will be sooght
iwhich Meafows cloms is (ruernsey) gov
erns whelher the subjeet mattar s arbitra-
ble under Arucke L1k

Article ViZ) provides that the
where enforcement 1§ S0GghL Gedd DOl Fe-
ognize and enforee an arbotral award if the
subiect matter 13 nof arbitrable uhder s

Country

4. Mendows agrees that 1be commurance co-
racts imwodve indernational commeroe.  [Dippad

1wn laws or if enforcement of the sward
would be contrary te ita own pubbe policy:
Recogmition and enforcement of an arhi
tral oward may also be refused if the
competent authonty m  the country
where recognition and enforcement is
sought finds that
{a) The subject matter af the diffler
15 not enpoble of settlement by

nien
arbitration under the law of that coun-
Iy ar
b} The recognition or enforcement of
the award would be contrary 1o the
piua i [nl'-l'.r:.' if that country
According to Mesdows, In detéerminmg
whether a claim is a "sobject maitey Faph-
ble of settlement by artitraton” woder Ar
tiele LI(1} the sourt shoold ool to the law
af the country where epforeement of the
arbitraton award willN\be sought (which
Mendows claims 18, rukrns#y) porsusnt to
Article V's langulge “wddressing the en-
forcement of Ogbitretion awarde. How
ever, the abdence v Article 1T of any refer-
ence to the Ny wvhere enforcement will be
songht &and the presence of such language
i &rticke ¥ may compe! the opposite con-
plagidg, Le., that the delegates to the Con-
wenition deliberately exciuded any such ref-
erence from Article [I and intended that
the law where enforcement s sought is
dispesitive anly af the question whether to
enforee an arbitral award and not the ques-
von whether te order arbitration onder Ar
ticke II. In fact the (rerman delegate to
the Convention noted the omission in Art
gke I3 of any reference to the law whers
entorcement will be sought m determiming
whather an arbitration agreement = “noll
and voud, and proposed that the armele be
pmended so that arbitral sgreements would
be related o arbitral awards that were
enforcenble. The German proposal was
voted wpon and rejected. G, Haight Con-
ention on the Recognrilion and Enforee-
ment of Foreipn Arbviral Awords Sum-
mary Analyss of Reeord of lnited Na-
f1oma Conferenee ."|'|.:|.:|.'-.I'Jr.r 9o at 2T-24,

See  Rbkone Mediterronee Compagnis

8 n. 30, 30,

ng Memarandem & p
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Francese 1. Lowra, 555 F.Sopp, 481, 4385
(DLW L1582) (“the Convenuon's mandate to
reier partkes to arbitration is not necessar-
ily negated because an arbitral award
would be upenforceable under a foreign
forum's law'), a/ff™d, 712 F.24 50 (34 Clr
1 3ED),
in Mifsutrsfn the cirewit eourt adopted
the reasoning now arged cpon us by Mead-
ows and held that antitrust claims were not
a "subject matter copable of settlement by
arbitration’ under Article [1(1) because any
award, were such to be issued, conld not be
enforced i the Unied States. 723 F.2d
155, 162466 {lst Cir 1883y The Unied
Htates Suprema Lourt reversed, hnldmg’
that the emphatie federal poliey in favor of
arbitral dispute resolution, the purpose of
the Copvention and Chapter Twao of the
Arbitration Act to encourage the recogni-
tion and -l‘l.'llll.ll'rl"'lfll:'ru'. -II' commential arpd-
tration agreements, and the necessity JoF
.:|.'|'u'.-rd'.n.'|.|:.'r.ﬁ domestic notona af :..—lﬁl;:l‘:ii-
bility o the intentional palicy favorimganbi-
Eration :|:~'||,:|1'4,'|:.| artrtrntion of the WRGtIuse
claima, 473 US. at 62840 (106 S0 at
1I55-51. The Court did mot\zpecifically
reject or adopt the eircol foert's reason-
ing. The Court refgsed £5 find subject
matter exemptions~og Article [I(1) in the
absence of a specific direction by Congress
o do mo:
Doubtless \Congress may specify catego-
ries af wiEims L wishes to reserve for
defsion W odr own courts without con-
tea¥enidg this Nation's abligations under
thesConvention. Bot we decline to sub
wert the spist of the United Statea’ ae-
cession to the Convention by recognizing
subject-mutter exceptions where Con-
TS has not rtpn-.nsi'_.' -‘|'.r|~|.".J~n.| EhE
courts to do so.
Mitsubishi 473 U.S at 639 n. 21, 105 5.CL
at 3360 n. 21
Although the Sopreme Court in Witeuds-
sfrr beld that & nonarbitrable subject matter
under United States law is (absent a speeif-
ic direction by Congresa) still o “subject
matter capable of settlement by arhitra-
tion” under Aracle [I(1), even where em-
foreement of the award would be in the
United States, the Court did nor address

the situation where the claimed sobjes
MALEr exception is grounded in & foreign
country's law, and the Court did not delin-
edle what subject matiers are not “capabla
of settlement by arbitration” under Artiche
(W1 Counsel have not cited any cases
holding that a subject matter was not capa-
ble of settlement by arbitraton ynder Arts

che TIi1h,

[6.7] We find that referepteto the do-
mestic laws of only ond counbry, even the
country where enforcement/of the arbitral
award will be sought dees not resolve
whether a claiggn, ®, "cipable of settlement
by arbitrapoq” ubdér Article [1(1) of the
Lopvention.\ B Wilmbishs, 473 LS, at
639 106NE.Ct> at 33680 (“mational courts
|must] Subordmate domestic notions of ar
hiera ity to the international paliey favor
g commercial arbitraton’ iz Sceherie 417
IS atr 580 o 15 84 S5.Cr at 2457 o 15
¢'the delegates to the Conventon wvoised
!'ﬂequﬂﬂl ooncern that courts of signatory
countries i which an agresment to arhi
trate |8 sought to be enforced should not be
permitted to decline enforeement of such
agreements on the basts of parochinl views
of their desirability or in & maoner that
would dimimish the mutuslly binding natare
af the agreements™), The determination of
whether a type of claim is “not capable of
spttlement by arbitmation” under Artscle
[I{l} emust be made on an international
scale, with reference to the laws of the
sountries party to the Convention, OF M-
subizhi, supra; Scherk, supra; Rhone,
T12 Fid ar & (whether the arhicraton
agreament 8 “null and void”™ under Article
[I(3) torms on whether the agreement 18
‘mubject to an infernationally Fecogmized
defense sweh ns duress, moecake, frand, or
wamver | lemphass addedl: Temnesser fm-
poris, Mme v Filipps 746 FiSupp. 1314,
12 (MDD Tenn. 19 i{name) Orienial
Commerciad and Shipping . Rosaeel, 503
FSupp. 75, T7-TE (G.D.N.Y.1985) {samel
The purpese of the Conventon, to encogr
age the enforcement of commercial arbitra-
tion agreements, and the federnl policy n
favor of arbitral dispote resolution require
that the subject matwer exception of Artels
[1{1) is extremely narrow,
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Mendows merely points to Guernsey faw
n support of its contention that its fraud
glamm 8 not “eapable of settlement by arbi-
tration” onder Artsele [I(1). This does not
sstablsh that, on an (nternational scale,
{rand cinims are not arbitrable?

In nddition, even i we were to accept
Meadows positon that the law af the soun-
try where enforcement of the award wall be
sought determines whether clams are arbi-
rable onder Article [I(1)], there kas been o
showing that enforcement of the arbitra
vion oward would be in Guernsey. Mead-
ows 18 seeking over 317 million in compen-
satory damages god 100 milbon n pun-
tive damages from the lssuwing Company
defendants. which are hesdquartered in the
United States. Should Meadows prevail in
arbitragon, enforcement of the award
would presumably be agamst assets of de-
fendants in the United States. Thus, the
United States, not Guernsey (where Mead-
ows s incorporated) would be the forum
for the enforcement of Meadows' cluims.®

In light of the emphatie federnl poliey
embodied [n the Arbitration Act in faver of
arbitral dispute resolution. and the " godal of
the Convention .. . to promote the enforoe
ment of arbiiral agreements in contracts
mvalving mmternational commeree so A8 %
facilitnte mternational busmess trAgaac
ticns on the whole,” Threlkeld 9831 F.2d at
250 Scherk, 417 US, at 520 g 1§, 99500
at 57 m. 15, we [nd har “WMeadows
claima, inciuding its fraud claim? are “capa
hle of settlemient by afbitfaten’ under Ar
tichs 101} of the CHfvention

Yind\aord Fond
[8] Undae Afticle I3 of the Conven-
tion the cuildrd may oot order arbitraton if
it finds that the arbitraton agreement is
“gull #ng void, inoperative or incapable of
benpiperformed.” This is & narrow excep-
uon limited to cases in which the arbitra-

Y. Ay discusicd abpve, [Piud clEima are arniirs-
ale under federnl arbirracion law uniess the ar
micranion clause itself was allepedly fraudulenily
inchsced. Prima Faias. YA U5 at 40305, 8T
SCL at 180& Manmimg 533 F2d ar 1103

#. Funbermore, il defendanis were o el sumd
allegedly due from Meadoss g were Jucoess-

t3on clagse faelf (1) @8 Ysubject to an inter-
natzonally recogmized defense such aa du-
roda, mistaks, fravd, aF walver” or (7)) “cons
travenes fundamental policies of the forum
gtate " Rhome T1Z2 F2d at 55 Temnemer
Imports, 745 F3opp. at 1322; Oreats!
Commercied ang .‘_Cn'.‘.'l.;np:rrg_ 609 ¥ E-l;pp_ At
Ti-18 (B DN Y.IMES5). Ser Marcheiio r
Defallh CGeneticy Corp., T11 F.Supp. 536,
9 (N.DI.1988). There has been no
showing that the arbitratdon clanses are
within this narrow “null and void" excep-
oon of Artels [1(3).

H. Seope of the Arbitration Agreement

[9.10] The next guestion <@\ whether
Meadows' fraud claim falls whthin the
scope of the arbitration agreement. While
parties may pot be compelled to submit a
commereinl disputed toe arbitration unleas
they have contracted Wwdo so, federnl poli-
£y T rEUITES (1A cOonSCre Arbiranon
clauses as broadly as possible,” 5.4, Min-
eroran O \Trndade-Samitrr . Diah
Mmel fme, 745 F.2d 190, 194 {2d Cir.1984),
and("any doubta concerning the scope of
arbitrable =sues should be resolved [0 fa-
worof arbitradon.” Threlkeld 923 F2d at
248 (guoting Moses H. Come, 460 US. at
24-25, 103 8.Ct, at W14 "!L:.ang-unﬂ
exeluding sortain disputes from arbitration
miast be ‘clenr and unambiguaous’ or "unmis-
takenly clear’ and arbitraton sheuld be
crdered 'unless it may be said with poaitive
LEuUrAnce (hat the arbitration clause 158 not
susceptible of an interpretation that covers
Lhi nagerted d'_-.puu' U emeaca, e v T
Kakiuehi £ Co, BIS F24 B0 247 (24
Cir.188T) iquotng SA4 Mineraocao, Tih
FAd at 194y Threlbeld 923 F.24 at 950

Thirty-two of the thirty-four Pool rein-
surance contracts state that “Tals & condi-
oen presedent o any nght of action here-
under, any dispute arising oot of thés con-

tract ahall Bé subrmotted” o srbtraton.

tul in arbitrasos, U B ool clear thad enforce

lendanis Soald sexpe Meadows' asseis 5 the
United States or in other coumries., of ek
calercement sgainsl Meadows' parent corpars-
toon, Grould, Inc., which is hesdguartersd in
(i,
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Two of the Pool reinsurance conracts pro-
vide that “if any dispute shall arse be
tween the remnsured and the reinsurer, =i
ther before or after the termination of this
contract, with reference to the mterpreta-
tion of this contract or the ngphta of ether
party with respect to any [ransactions un-
ler thi conbtract, the -'||!|;|'.|L|- shall b re-
ferred” to arbitration

In 'n ré Kinoskita £ Ca, 287 F.2d4 4951,
52-53 {2d Cir.1961) the Seeond Cireuwit
found that a clause requirmg arbitration af

any dispate or difference arsE(ing] un-
der” the contract was not sufficently
broad to encompass @ claim of fraodulent
inducement.

In 5.4 Mimeracae, T46 F.2d at 1503=04,
the Second Circnit reexamined Kimoskito.
The court found that Srmosheis 18 moon-
sistent with the federal policy favoring af-
btration, [n addition, the court obsesyesd
that in Seherk, 417 U5, at 508, 594 SEL at
2408 Lthe ."Iil.l'lﬂ'l'."l'l'l.ll:' Cagrt hebd that am, arbd-
tration clsuse requiring arbitcasignof "oy
sontroversy orf claim afps[ing] out of
this agreement” covergd the~"plaintiffs
frandulent misrepresedtation ctaim (though
the scope of the artfigetien clause was not
raised by the pdridesld However, rather
than overruleAanganrta. the 5S4 Miners
san court "dpnfined] Kinoshita tw ita pre-
sine facts. S MWimerocoo, 745 F.2d at
184. The caprt found that the arbitration
clagsegroviding  for aroitation of “any
fuestdn or dispute aris{ing] or cocurring]
uficer the contract was not within the

precise facta™ of Rinoshila’n claose re
Juining arbitration of “any dispute or dif-

ference ars{ing] under'’ the contraet. [fd

aimilarly. m (femesco, B15 Flld at BS54,
the Second Circuit foond that the arbitra-
tion clause reguiring arbitagon of “all
cluims and disputes of whatever nature
arpiing under the contcact” was distin-

7. The dimrict coury hed foosd such lasguage m
be the egurvalem of the Kimoshida Eansuage

i The court stmed:
Because ihe instant case i disttnguishabic
rom the Kimoshia clause. we oeed ol dis
cias the contmnued viability of Kimophite See
Schwrk, 417 US st 504 94 S50 @ 2450
{clasise Fecjinring AFmiratian al "amy contre-
WETEY OF CLAEE A IEg )] owl ol 1518 BgTed

gushable from Ainoshite.” Although the
=ourt agem declined the invitaton o explis.
itly overrule Ainoskils, it reiterated thas
Kinoshila was inconsistent with the fedgp.
al policy and that it was bmited to its guy
precise facta /i The court also hinted
by its citation to Schere that the aothopi,
af Kimashita B questionabls? i

The decigions in other cipeufts) since th
confinement of Kinoahdly withs own fq.,:-l_'
by 54 Mimeracoo.and (renesca, call the
continued authority of Kinoshila into aven
farther doubt  See War-Len of La., Ine
FPorsoms=<{riébany, 773 F.2d 633, 63T (Gih
Cir. 1985} favbivranon clause reguiring arhi-
tration of "Ry dispute ansing under" the
condracihor any -'_L'u.'l.pu'.: “with respect to the
inberpretation or performance of" the con.
ttast neluded i:lmn‘..lJ'.I": ECOnOMmIc Curssy
Slaim); Peoples Secunity Life Inz Co ¢
Monumentnl Life Ins. Co., BET F.24 EOY
H13-14 (4th Cir 1%89) (arhitration claise pe
quiring arbitraton of any = “balieved
o conmtitute o bresch or veelutsen of” the
contract included plaintifTs fraud In the
inducement claim).?

Assuming Kinoskita though confined to
itg factas, o atill vmble in this coreait, the
agreement of the partes to arbitrate in the
inetant case does not fall within the preciag
facts of Kinoshila Of the thirty-four Poaol
contracts mgned by Meadows, teo con
tracts require arbitraton of “any dispute

gither before or after termunaton of
this contract with reference to the nter-
pretation of ths conbtract or the nmghis of
either party with respect to any transas
tions under this contrmet™ This clsuse i
clearly different from and broader than the
claussy in Kinoskitn The other Pool con
tracts requirmg arbitration of “any dspate
ariming ouf of "' the contract bears & poten-
tially broader reading tham the clause in
Kinoshita providing for arbitration of “any

ment” held to cover fraudulent murspressnts
SO IR )
e, ALY F 14 @1 AS4 . &

. The goal of S4 Minearos was fo provide
stable and prediclable Background law [or par
fes (o arrange for arbifrabon of ther dispites
This goal is undermined by differing resualt
depsniding of Wwhad carcail the will (& bioagh s
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Clis ma T80 F.Supp. 108 (EDMY. 19910

dispute or difference aris[ing] umder"”
thé agreement

In nddition, the two versions of wrbitra-
pon clsuses in Meadows' reinsurance Pool
contracts can be read together. The “aris-
ing out of' arbitration clause should be
read 1 Hght of the even broader arbitrs-
tion clause contained in Meadows™ two oth-
er Pool contracts It & doubtful that
Mesdows and the Isswing Company defen-
dants mtended 0 arortrnte only Craod
claims with regard to two of the Poal con-
tracts and not fraod ¢larms relabng o the
ither Pool contracts. Meadows' contracts
with defendants for Meadows' participation
in the Pool should be read together rather
than separately. We cannot “read each of
these [artitration | provisions in & vasuam.”
Threlkeld 323 F 24 at 251

Any ambigaty surounding the
lases !u.hh‘_'u.u.ﬂl.- ‘shosld be pesolved in
favor of arbitrability., & Cremesco, E1S P24
at B (gquoting Meses B Cone, 460 U5 at
=05 108 S.CL ar 1) "l A jrbitration
should be ordered ‘unless it may be said
with positive assurnnce that the arbitration
clagse 8 not susceptible of an interprets-
tion that covers the asserted dispute. =
frenenca, B15 F.2d ar 84T Threlkeld, €53
F2d at 250 We find that Mes@iwe
slatma. incloding its frand claim, fall\within
the scope of Measdows' agreemend to arbi-
trate. SA Winerocoo, T45 F.M at 194-95;
Genesco, 315 F.2d at B5; S Nerke 417 U2
at 508 M 5.0 st M5 Har=0en. TTAF.2d
at 63T, Peoples Secibndy 867 F.2d at 813-

[1. The Heofaghar®Apent Defendarnta

[111 The decsion whether to stay the
acion ag~i0 the Maneging Agent defen
dames, pending arbitration betwesn Mesd-
g whd the lssumg Lompany defendants
2 “wpthin this eourt's discretion. Neder-
lander, 3530 F 0 at 441 Lendi 200 115
at I55, 57 5.0C6 =t 188

We believe the arbitration of Mesdows
cinms agamst the |5-.:|1.|.|:1;:' Coam pany defen-
dants maght 4l beadst j'.;:r'_lu.”}' determine
izsues forming the basis of the claims as-
serted agamst the Managing Agent defen
dants, &£§. LJrnon Fabres, 'ne v Aleso

na, fne, 355 F Soupp. 1146, 1151 (S.D.N.Y.),
affd, 486 F.2d 13594 (2d Cir 1873} Societe
Yafionale Pour La Recherche v, Feneral
Tire & Rubber Co., 430 F Sapp. 1232 (2.D
N.YA8T), and may provide the court with
nsight mto the issuwes of fact and law in-
volved |0 the clums agiinst the Managing
.E'...;'. Hikers Midui 1

igent delencants
Willigm Stusrt Mmdus. 640 FSupp. 175,
LTH (50N Y. 19868); Jammort Leasing, fne
. Erono-Car fat'l e, 475 F Supp. 1282,
M EDNY.19T9L A stay of the claimg
ns against the Managing Apent defendants
would promote judicinl economy, 1 gRkEREs
of confusion and possible mcopfsbent re-
sulis, Ameriean Home Asmwrsmes o o
Vereo Comerete Constr, G, 62 F.2d 961,
M (dth Cir 19800, and\wobld ot work
andue hardship or préjioded against Mead-
ows, Jvederlonos®, BEENF.Zd at HI. A
orUnELY., we orfercihd sy of Mendows
clums agningt “the\Managing Agent delen-
fnnts and dhe 3¢fenses thereto pending the
arbicrapitm,of Meadows" claima agamst the
Izsuing Company defendants

ORDER

Meadows and the lsswng Company de
fendants wre directed to submit their re
spective clarms and defenses to arbitration
pursuant to the arbitration clapses in the
remEuranée ointrocts

Measdows' claima against the Managmng
Agent defendants and the defenses thereto
are stayed pending the arbitration of Mead-
oW claims against the [ssaing Company
defendants.

S ORDERED






