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[13] In additon, under New York Civil
Practice Law and Rules § 5001, plamtiff &=
entitled to prejudgment misrest. N.Y.Civ
Prac.L. & R § 5001 (McEinney 19625 Ar
row, Edelstrin £ Gross = Rosco Prodice-
tiona, b1 F.Sopp. 520, 524 (S.D.N. Y, 1084)
applying Section G041 to & guantum meriat
zuit), Intereat should be calculated from
June 30, 1986, the |ast date on which Port
Chester ]I-I:"rlllill'ml.“ll work on the ]‘ru]l-:L

In sum. plaintif{ & entitled to judgment
mn the amount of $23]1,776.65, plus prejudg-
from June 30, 1986 The
Clerk & directed o enter j'JdL'_'I'IH'I'I‘.

50 ORDERED,

ment interest

In the Muotter of the Petitbon of
TRANSROL NAVEGACAD
S A Pelitioner,

Hedirekaommunditselsknber Mere
Seandin XXIX, Respondent.

To Yacaie or Modify an Award of Arbi-
irniors, Redirekommandilselaknber
Mere Scandia XXIX mnd River Plate
Trading, Shipping and Salvage Corp

Na, W CIV, 7252 (KMW)

Unitesd States Dimtriet Coort,
=0, New York

1]

L. 11,

Vussel owner petitioned for eonfirma-
tion af arbitration award entered i dispute
between it and guarantor of vessel charter
agreement. Guarnntor petitioned to vacaie
arbitrator's awsrd based on its nonsignator
status. The Distriet Court, Kimba M
Woad, J., beld that: (1) agreement to arbi
teate could be implied from actions of al
leged nonsignator 10 maritime arbitration
apreement. and (¥ guarantor of vessel
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charter agreement was harred, by doctrine
of preclasion of meonsistent positions. from
mauntaining that it was not bound by arb
tratyon clause,

S0 ordered.

l. Arbitration 1.2
There & strong and Bheral federal pok
cy favormg Gchitretion agreements

I Bhipping =3HT)

Folicy Tavoring arbitration agresments
15 m:l_l.' welghty I mbiernational mar-
b \transactions, where litigants face po-
teptial difficulties b finding an acceptable
forum, courts face equal difficulties in as-
sepsing applicable law, ond prbitrators
have developed apecm| expertiss

1. Arbitration #=1.1

When agreement to arbitrate may be
myplied from conduet of nonsignator o o
Jilraten agresment, LHak nonmgnatlor may
not later nasert invalidity of arbitral awaed
based on it nonsigmatory status.

i. Shipping &=39(T)

Agreement o arbatrate could be im-
phed from actions of alleged nonsignator to
mantime artniration agreement, in socoess-
fully srguing in Fremch coart that judg-
ment entered agamst it had w be vacated
sinee dmpule between parties was subject
to hinding arbitration clanse sontained i
charter AErefmenl.

i. Esioppel 2=8R({2)

Uoctring of “preclusaon of meonsistent
positsone”’ prevents fitigants from playisg
fast and loose with courts by eontradicting
position  succesafully maininined in pror
Jjadicial procesding

Ser pubbicatbon Words aned Phrases

for odber jodicial constrections and

definmizions
&, Estoppel ==&R8i2)

uarantor of vessel charter agree
ment, which bad successfully moved to ser
mopde jodgment entsred agninet i by
French cowrt on groond that dispote be-
tween L and vessel pwner was sobject to
binding arbitration eclause econtained 0o
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sor pereement, could not later chal-
_ validity of arbitration award by main
] s that iL WBS nonsignator not boond
etatmutinn agreement; doctrine of pre-

f neonsistent posibons prevented
o from thus plaving fast and looss

E Greepwood, Maddy, Dalton &
vew York Cliy, for petitioner
nned V. Singbeton, 11, Healy & Baillle
vark City, for respondent

VEMORANDUM OPINION
AND ORDER

wHA M. WOUOLD, District Judge,

wher 14, 1951, this Coort issued an
fusying Petibioner's petibion Lo va
arditFangr =@ LWard ant gErantng
it petition  to  confirm o e
This opinion states the rensons. ar
riber

BACKGROLUMD

vvefitd leading tothi“Ease mvolve
partes: ' Hedermlodgnmanditselskaber
sndin UL ercandm™), the

i the MMeredwiian Queen [1, the
juestdony, River Plate Trading Ship-
inid .-'-;n’u,gr Corp. ™ River Plate ™), the
vgigr ol thie ship; nnd Transrol MNave
we AN “Tranaral”), the Guarantor af
¢ after ngreement between Mercandia

Hiver Plae

Mercandin 5 a Danish
fation: Hrer Plate s 0 Libernan Cor
n: and Tramars| = & Brazilian Corpe-
The Court bas mirisdbction pursu
the admiralty jurisdietion of this
apl 3 UL5C. §§ 20108, implement-
onventon on the Hesogmiton and
reement of Foreign Arbitral Awards,
Ligation 18 between Mercondin aod

ine B, 1984, Mercandin chamered the

andian Queen [ wo River Plate. The

er provided that all dispotes would be
‘el theough arbitration in New York
sk |4, 1984, Transrol genrantesd 0

Lourt i wlemithicaitom of “three paitics
! not be mierpreied to have any implica

Mercandia the fulfillment of the charter.
The Mercandimn Queen proonded at [lo,
Perg on November 15, 14984 and was dam-
aped. Hiver Plate and Transrol demied Ba-
hility for the damage. On May 13, 1985 an
iddemium wis added to the charterparty,
stapimg that in the event that there was no
ampeable resolaton of righis or Jebilities
arming from the June LG \gpounding,
those mghts and Imbilibes would be dotor-
mined in arbitration in”ey York. [n May
of 1986, Mercandia demasded arbitration.
Both River Plate\and Transrol mstmlly
agreed o attemnd e arbitration. Trans-
ral'B Vendwed Cress-Petiton to Conform Ar
bitration “emed, Ex 7. Transrol suobse-
gquentiinfaillad to prodice adequite secirity
preliminary to the arbitration, and decided
mot, T attend. Mercandis then arrested o
Pranzrol vessel in France to obtain security
Yof is clabm: the vessel was relessed in
exchange for a 00000 bunk guarantes
from Transrol

The dspute then shifted to the French
eourts, where Transrol fled s petition to
vacate the secarity acqguired by Mercandin
The Court of Commeree of Salon de Pro-
venee found thot because Transrol was the
ownoer and controller of River Plate, be
cause Mercandia had been dealing with
Trungrol in the negotaton of the charter,
nnd becugse maritime sorporale strostures
often coreeal the real pariy s iGentity, it
had no difficulty plercing the corporate veil
n this case and holdme Transrol hable to
Mercandia as a principal  Judgment of Au-
27, 1988 (5. A Mransrail fac)] MNa -
can v La Socieie Mercandio Redemene )
Conrt of Commeree af Salon de Provence
(Respondent's Notioe of Cross-Motion o
Confirm the Arbitration Awnred ond of Mo
tion for Summary Judgpment |hereinadter
‘Resp.'s Cross-Motion™], Ex. 10, fransio-
fiom, at 5. [t thus denjed the petition to
vacnbe the seizure

gt

On appeal to the Coort of Appewls of
An-en-Provence. Transrol argued that it
was nol Hable and that n any case, Mer
candia should not be permitied to litigate m
eourt, In light of the aritralson agEreement

tinms abosgit the oundness of Respopdent s "aller
ogt theory




governmg the Chirterparty. The French
appelinte court did ot rench the ments of
the case om lmbility, but econcluded
that Tranarol had the rght to aveil itself of
the arbiiration clause in the agreement be-
wween Hiver Plate and Mercandia. [n other
words, the Court stated that Traosrol had
have this dispote resolved
York, rather

the rght 1o
threouph arbitention 1 MNew
than through litgation in the French court
Judgement of March 5, 1987 (5S4 Trons
roll Navegacoo v La Socete Mercondio
Rederenne |, Court of Appeals of Aix—en-
Provence (Hesp.'s Cross=Motion. Ex. 11,
tramsistion at 6-7h. On this groond. it re-
versed the lower court and granied the
pEUEON W YREADE BEIDUCS

Mercandia recommenesd arbitragon \in
Mew York. Mr. Armand Fare, dhe Bitor
ney who had represented bothoRivse Plate
and Tranaml in negotiationsy’ ppelhpinary to
the first arbitrotion. attdndéd ihe second
arbitration in New Yeek \ In this round,
however, he officiplly s;;w:l.n'ﬂ s counse|
for Hiver Plate.anby; Transeol offieially
failed to
tion. The afbitreedn Panel found that Kiv-
er Flated vegs [able for 343240155, and
that Toaksrgl was jointly linble for that
prmgdant. \Certificate of Arbitration Award
at BT 5 Resp's Cross=Motion, Ex. 14. It
foums” Transenl liable on the ground that

The record supports the {inding made

independently in & French lower court

sfpedad at the New 1 ork artctra-

that Transrol was the real party in inter-
eat and an active particrpant i the cre
administration and multile exten-
sion of the Charwer Party. Charterer's
claim that the extensions were negotiat
ed without Transrol's de facte knowledge
and comseEnt 18 m vew of
Tranarols parthcipateon Apparent
contenl of the veassl throughout the en

ntion

rrehbile
and
af the charter

Lre o

fd. The arbitration pane that
Tranam rendered mmmune from
the srbitrator's oward merely by its refusal
officially at the arbitration

found
wis not

I Rppear

Transrol now petitions this court to vo-
calé Che sward
Mereandia, respondent before this eourt,
pposes Transrol's petition and cross-neti

arktrator's LEminst 1t
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teoms thum coudrt W confirm the arbiiral
apward: Mercnmdin cross-moves o the
pative for summary judgment on Tra
mnhality to Mercandia ander the Ck
ter and the guarantee. For the ream
stated below, the Court denies Transn
petition and grants Mercandia’s cross-p
tion, Mercandia's motion cross-mation
wummary judgeeent need nol be address

rol's

BISCLUSS10N

[1,2] There i= & strong and “libker
federslepblicy favering arbitrmtion agr
medts? Mitsubnahi Mofors Corp v 5o
Bhrpeler—Plymoutk, fac, 473 US &
BZ5, 105 B.CL 3346, 2353, BT L.Ed2d 4
(1985), guating MWoses H Cone Memon
Hogpital v. Mercury Conatruction Cor
460 U8 1, 24, 103 S.Cr 927, 941,
L Eal.Zd TGS (1283}, Indeed, the centerpie
of the Arbitration Act renders ngreemes
in arbitrate maritdme transactions enfon
f US.C §2 This policy is esj
mternational mart
transactiona, where the |:|Eg'a.nta fare F
tential difficulties in finding an acceptat
forum, the eourts face equal difficalties
isReAKing applicable law, and arbitrato
have developed specisl expertise. Co
gress has expressed s faver for achitr
twon in micrnatonal mantme disputes |
enacting % US.C. §§ 201-08, implementis
the Convention on the Resognition and E
forcement of Foreipm Arbitral Awarde.

Transrol  doas the feder
court's policy in favor of arbitration, m
does it deny the exmtence of an arbitrtx
clamso in this case. Hather, it argues tho

} Transroe! was not 4 signator to the arb
tratbon agréeement and did ool attend th
artatration; (1) under (rom Shrpping
iroaing Co. v Eastern Sicfes Pefrodewr
Corp., 312 F.2d 288 (2d Cir.), ceri demiec
Eaztern Stales Petroleuwm Corp v Ona
Shipping & Trodimg Co., 373 1.5 949, 8
1679, 10 [LEd3d 705 (1963), a cour
and mot an arbitrabor must decide whethe
3 non-signator 18 subject Lo an arDitrabio
sgreement; and that, therefore, (i) the
arbitrator's award againat Transrol shoul
o VRCAURE.

able,

weighty

cmlhy

not deny

a.lx
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zrhitrsior ;

(3] Tramsrol's argument is unsound for
overal reasons.  Fimst, Orpon mast now be
rnderstood m ight of rrosdemomic 1

firm the
ER-EOTeR I the altes
Jadgment o [ran

yAdis under the Ckare {Fmaf-

. For the rens vd Apr Limes, [me, 933 F.2d 1104 {2d Cir
urt denies Transrn jadil cert. demied, — 115, 112 8.Ct
{ercamiia's cross-pet e, — L.Ed 3 — {1991 The Second
tion cross-motion §r reuit gualified Owion n Grozdenowe,

hslding that “[ajlthough o party & boand
an artmiral award only whens £ has
greed to arbitrate, an agreement may be

oo mol e LR e

510N mphed from the party's conduct™ Geos-
rrong and “liber enorie, A F.2d at 10105, cbing Team
g E ¢ HEIETL ]

ng arbitration agre ‘ery Local Union No. TE) v. JH Merritl
folars Corp. b Soles £ Ca, T70 F.24 40, 42 (34 Cle1985) and
e 473 US K13 Romakes Mese Corp. 0 _.ﬁ'u-ﬁ-:llru Muee
953 8T LE42d 444 "arp., 84 F.2d 228 (24 Cir1882) At a
« . Cone Meman mmimom, (rrozgenome stands for the
e roposition that when an agreement to ar

e - S T § itente may be implied from conduct of &
ndesd. the centersi n-Signator. that non-signator may T La-
t rEniiers #r pEsert the ':r.'.'=J|-:|:|I:3.- af the afhifal
ward bosed om 15 non-signatory Riatwd

The applicability of the Oraa\raledthus
spends on whether an agresgentdto arbi-
sate was implied by Transmols conduct

LT |
I:_J!-IE.lr-h'\.l'. “mrelee
This paobicy -
termntional e

thae REIERD bR Sar:

finding an acceptal [4] We find that #f ngfredment Lo arhi-
¢ gl diffieulise: rate may be mmphed\from Transrol's con-
aw, amd arbiirater et in the French eourts. Transrol assert-
ctal expertise it that Mefrindly could nol proceed
s favor for arbitr wmnst 1t_jn \Wrensh litigation, in light of

¢ arhigration dpreement of May 1985 [t
wsertd That the seizure was mproper b
e Ihyinlated Tranaral's nght to resolve
CWglNLes concerning this matier through
whntratson. The French appellate eowrt ae-

x ; | : epted this argument and therefore wacat-
o of prbltration i

- f mm arEitrmt
r 4 afgrues Thal
[T, tin the I
1L Eagnalar Lo i

il did mot nttend Lhe
r (Jrion Shipprifis

manliffie aispules
20108, mplemenling
# Recognition and }
1 Arbitral Awarids

t diengy the IedrTo

In essence, Transrol re-
juested the appellate sourt to vaedats the
vizuire and let the dmpute be resolved
retgh arbitention. Such a request m-
#1 that Transrol regorded iself a8 &
IFtF to Lhe artairation and thal it mibemsded

have the dispute arbitrnted; at very
=a=1 1t impbed that Tronsrol was agreeable
hig » irtitration. The Oriom rle s thus innp
it icable. und Transrel's nop-signatory sta-
& does pot undermine the validity of the
FHIrRLor's awnred Lgminst it

e spmxgre

' W] i Pri gy
24 Cird o 0\ 1LAN
Weum Corp
v, 378 Lo
id TOS (196, & £
. mast decide whethe?
jject 8 &0 arbitratn B >
i therefore, (il the ® recogmize that Guozdemovic i sus-
ruinst Transrol shoul *itible of varous interpretations, and we
“erefore pause (o explain further why this

N
2=

applicathon 8 appropriate. (rvasdemomec
was an acbon by union members who e
gued they were not bound to accept the
results reached in arbitration, which was
artstrntson
clause i a oollective bargaining agree
ment Although the union had sigmed the
arbitration agresment and althoggh it had
sent representatives, maay of the unkon
mEmbErs were nol membat® aof the onon
when it entered thedirbitretion agreement.
The Court held thabdotWithstanding their
non-Signatory §tatol, the unon members
had sent repressmtatives to arbiteation and
had thusjodieated their intention to arbi-
irate g Nat 1105,

The, Second Cirenmit explicitly distin-
!uuh\lﬂ Feasdenorie from Owmon on the
ground that this was & labor case and
friom was a commercinl case. Jd This
suggests at first giance that perbaps in the
case at bar, Grosdemoric s inapplieable,
Howewer, the language of Grozdemovic,
the principle it applies, and even its expla-
nation of the [ebor/commercial distinetion
it simes Lo dl.nLl.ngl.lul'. Chrrom, lend support
to a brosder view of the case's significance,

undertaken puorsuant to an

Firat, (rrasdenorme states as its foremost
rationale for holding the wrvn members Lo
the aroitration sgreement that their “con-
duet manifested a clear mlent to arbibate
the dispute.” J[fd We take it that the
princtple underlymg this view is that where
parties intend to arbitrate, it & not unjost
lo expect them to arbitrate, and where, in
thelr conduet, they mantdfest that intent to
their opposing party who relies on thay
manifestation of intent, and proceeds to
dispute resolution throogh arhitration, it s
ngust to dscredit the arbitration. Here,
thére = no question that Transrol initilly
imtended o arbitrate in 1986, Later, when
it disliked having s ship setzed, it repre
senled itself as having the might to take
this ssue to arbitraton. [t clearly intend-
ed arbitration at that time Moreover, in

both cases it led Mercandia to beliewe that
f it proceeded via arbitration, Tranarol
woald engage n dispute resolution; in the
lntter case, it led Transrol to belleve that it

was the only way it wounld procssd.




Bo2

Second, it is impartant ko take the 3econd
Clreuit’s distinetion between labor and com
mertiil cases i the context of its entire
“Unlike & standsrd commercial
rontract, 5 collective barpaining agresmeant
binds both those members within a
Fanng umt at the Ume the agreement is
made az woll ps those who bter enter the
gmat”  fd, sitimg JIL Cose Co v NLRE,
321 U5 332, 33536, o4 5.CL. 576, 579, B3
LEd T2 (1844). This sentence expluins
why It 8 more common 0 lkbor cuses that
& non-signator may engage in behavior that
mmples agreement to arbitrate; the behav-
ior mcludes joining s Unton that alresdy
has an AFreemant 1o drtubrate, and sénding
representntives to arbitration. This sug-
pesis, however, that the relevant distipe-
tion is not the subject-maifer bosed ‘oine
fimction BEtween lobor cases and commer
vinl cases, but, as the court staped agrlr
the begvwesn
nsed mvalving conduct mplymp” agree
ment. and cases not involwngeeonduct im-
pFing agresmenl ASNTTpeneral matier
saaes 0 the [ormef categery would more
typically involvg-lahgr matters than ecom-
mercial matterd, and to this extent the |a-
bor/ enmmercial
but to the sgtent that particular cases de-
part frium/this peneral pattern, the sonduet-
basdd Wiswnction, and not the subject-mat-
ierdistinction, = mportant. This interpre-
idtion = bolsiered by ithe fact that the
Coirt went on two note that there will be
waany labar cases in which the Omon mle
stilll holds. Id =t 1106-08

Third., we recopnize that in (Frosdencme
the partes hod sent their representatives

discusxinn

a1 1 o

corduct-based  dustimotion

wHunction = appicable

Transral asserts here that f did not send
ta representative and that it did not ap-

[iERr I':-I'H'I-".'—lr_ 1his Afgument fmiises LA T

point of (Feosdenowic, which was that ap
pearance wis relevant as evidence aof
agresment o arbitrate, and even then o
was only part of the svidence. [t {8 true
L. Mercandls sssems i adaigion (her Trasseal i
collaterally esiopped by ihe French court's deci
gion From arguing in this Coart that it is nod
oarty 16 the arbitrabion agrerment W'e belseve
the doerrene ol codlateral enappel conluses rath
er than clarilies e this case. The Fremch ap
cainiion  siaier omly  fhai
Transrod has the right 1o avaal el of the arii

Bedli crmir A LETRE
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that evidence of appearance is Rcking in
this case, bui there s ample svidence of
agreement to arbitrate in Transrol's state
ment to the French court of appeals, Al
Lthongh Chas the Coart's
holding, we point out that Transrol @5 very
closely alled with Hiver Flate, both of
wham are represented by the same lawyer,
Armand Pare

dised Aot affect

Far all of gmss\cednons, we hold that
firiom does napdidereut the validity of the
arbitrators award wganst Transml

I

ARsuming, grgurndao, that this case falls
tutide of (Fmzdenome and within Orion
we nevertheless would hold that Transrol
SiARGE hive the artutrator s award agninst
it voeated by denying that it i bound by
the arbitration agreement. We hold that
Transrol s preciuded by the position it took
o the Freneh sourta from maumntuming here
that it = not bound by the arhitration
agreement.®

[5] The doctrine of “preclusion of incon-
sistent pasttons prevents ltigants [rom
playing “fast and loose” with the courts.
.".n:-ﬂ_l;l Trany
america Deloval Mme, 646 FSupp. 1442
1447 (5.D.%.Y 1986}, guoting 1B J. Moore,
J. Locas & T, Currier, Moorels Federnl
Practice T0.4058] The rales governing
precizsion of inconsistent pomitions, “'ns
rmpared to the ccasionally intreate rules

{ preciusion by judgment, do nat pro-
vide any refined or highly developed prines
pled. The coneern & to avold onfalr results
and unssemliness. This concern is in-
formed by all the taditiono] common low
views of fafr dealing that might be expect
ed” 18 C. Wrght., A. Miller, E. Cooper,
Federnl Proctice and Procedure, § 4477
at 779 [hereinafter “Wnght & Miller™|

Island [Lighting Ca o

IFEI0E Agrecinent, R AFbifrale, fElher than
lkgaie. [ el pof sy why, |0 doss not aay
explicitly wisibesr Trarsrol (8 8 perty o the
arbitration agreement: and it does not @y thai
Mercandin has the righi o arbiiraie agaanst
Tramsral. The isswe of whether Transrol is
boumd to arbitrate in New York was s not
decichsd.
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iInder cerimin cireumstances, prechusson
f ipopnmslent [OSIMORE B & VEFSEDOR aof
suitabbe estoppel. fd  This verswon of the
jpetring requires priviy reflioace  and
rerudice; * ‘[tThe party seeking to invoke
e estoppel must have been an adverse
griy in the prior proceeding, must have
wted in relimnee upon his opponent's prior
woaition, and must now face mpury if a
jurt ween t0  perriab his opponent Lo
hapge  positions.” Mermll  Lymch,
Meree. Fenner & Smilh Ineorporated o
seorpiedis, 903 F.2d 109, 114 (2d Cir 159690),
coitmy Ronstantimidis ©. Chen, 626 F.2d
31, 937 (D.C.Cir. 19800, While there ia
ame gueston about the propriety of the
cenernl doctrine af preclusion of meonsist-
ent positions where the allegedly meoonsist-
it party did nat :Jrl.-l.':.':| in ita first !Jl‘llltH-EHi-
ng, "Tviirtoslly all courts agree that eqg
irable estoppel may be applied to preciude
; party from contradicting testmony op
nleadings succesafally maintained in a -
r jadicial proceeding.”  Chen, 626 F.2d\at
I, citing Darvis v Wakelee, 156 ThE 886D,
a3, 16 8.Ce 555, 568, 30 L Ed STS-I805]

(8] Transrol & trying @ play Miast snd
st with the judicial sfsten ind s cer-
ainly trying to undermfinihlbive integnty of

the relationship bagwess the parties.”
ken. 628 F.2dA: BED Transrmol mitmlly
agresd o arbierat® with Mercandin; it then
{eeided it aweuld hot arbitrate: i then e
resented 1 tNeFrench Court that French
proceefyingssehould be dismissed because
Tramirnl\had & right o wrbtrate n New
Varkeind then, when Mercandia tried onee
firnim 1o nrbitrate 0 New York, Tromaeol
tifned around and said it was anwilling to
irbetrate, knowimE, however, [hidl (18 S0in-
e, Mr. Pare, would partcipate in arbitra
tion (mommally as the representative of
Hiver Flate slone). MNow Transrol asks this
‘ourt to undo the work of the arbitrators
and to deciare that. after all Transrol 18
not party to the arbitration clause. [n
shirt, Transral asvodded |.'u.b|'.ll:_'.' in the
Freaen soorts by srguing that arbitration
n the spproprmte method to resoive this
dispate, and now it seeks to avoid liabiliy
M this court by arguing that artiration o
not the appropriate method to resclve this

dispute. To permit Transrsl Lo vacate the
arbitrator's sward wnder these cireum-
stances would be to condome ineguitable
manipulation of coarts and Btigants of pre
cisely the sort that the doctrine of eg-
witahle estoppe! 18 cesigned W0 bar

We pote that all of the reguirements
listed in Chem are met here. Transrol pre-
vailed in it previows suit,. There 8 privity
hecause the parties m the twi procesdings
are entical Mercandia relied bn Trans-
rol's representation thef arbifftion rather
than |fbgation was the Npproprinte mecha-
nimm of resolving this dspute; it west di-
rectiy to arbiteation™td New York, rather
than seskingus.jidiclal decision on whether
Transmol o558 W party o the arbotration.
Finally, i Tranerel were parmitted to main-
taindthat, if s oot required to arbitrate,
Mereandia would be forsed to conduet pro-
saelings anew 0 collect on s chum
against Transrol, it wonkd be seriously
frejudiced. For these reasona, we hold
that Transrel would be precloded from
maintaining that it was not reguired to
arbitrate, oven |f, arguendo, the dreon re-
qurement u.|.l|.'-|'.t'|.'1 in this case.

We nesd not address Mercandin's eross:
motion for summary judgment

CONCLUSION

For the reasons stated above, this Court
denied Petitioper’s motion to vacate the
arbitrator's sward and granted Respos
dent's petition to eonfiem the award in its
order of Oetaber 14, 1991, The time to file
I mation to reargoe. & notice of xppeal, or
arther motions in reaponse o the October 14
order and subsequent judgment shall run
fram the date of this opinion

50 ORDERED






