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to introduce wictim Doe's testimony on the
separute and distiet maoe of whether Ben-
peit wis the initlal aggressor on July 9, 1986,
She insists on appeal that s vietim's charse-
ter and prior conduct may be quite relevant
to determiring his behavior at the time of the
homiclde and thus may support & defendant’s
¢loim of self~defenss, See 2 Juck B, Wein-
stein & Margaret A. Berpger, Weinelein s Ev-
ideace T 404[08] (1992} The question posed
“s what the deceased probably did, mot what
the defendant probably thooght the deceased
was going to do, The inguiry is one of
ohjective oocarrence, not of subjective be-
lef™ 1 John H. Wigmaore, Wigmore on K-
demoe § 63 (3 ed. 15400

wit states und the Federal Hules of Evi-

Fa have recognized this distinction and, as
o consequence, would have consldered admit-
ting Doe's testimony, subject to the peneral
rules of exclusdon and trial court diserstion.
Ser ['m ve Robert S, 52 MN.Y.2d 1046, 1043,
438 NYS2d 509 420 N.EZd 390 (1981)
(Fuchsberg, J. dissenting): ser ol United
Slates & Burks, 470 F2d 42 405 & o 4
(D.C.Clr 1672) (Shelly Wright, 1.3, The New
York rule, which completely ignores the rele-
vanee of prior uets of viclence in the present
droumstances, I8 now the much eriticized
minnrity viow,

For essentinfly the ressons offered by
Judge Lumbard, I am not persuaded that
New York’s rube is so disproportionate w the
state's legitimate interesis as to trafegress)
constitutional lmits in this cases WY [o.

n Vesfol 671 F2d 668, 668.{st Cir.)
(i ing & challenge to s similar Maine ruke
af evidence), corl demied 53 U2 1122 102
SCt 2988 T L.Ed3 m'l' (186d), Yet,
Mew York may want @ raconsider its restric-
tive rule that not\ Bnlp, ke sand thrown in
the face of the Sried, bucks the more enlight-
mneg] mnddern “*I.I:' but also falls o recog-
nize that the truth of whether a defendant is
guilty ar [nnoeent 8 moce likely to emerge
by hearing the testimony of those possessing
relevant facts, leaving the welght of such
evidence to be determined, under proper in-
structions, by & jury. See Bowen v U'ncled
Stetes, 245 ULE, 487, 471, 38 S.CL 148, 150,
2 L.Ed. 406 (1918),

The Supreme Court gives o prineipled ra-
tsonale for & more fflexble posture, one assur-
g falrness to a defendast in those cases
that should be excopted from the role. It
temches that a state’s legitimate Interest in
barring certain proaf, tmposed without ex
ception, may pass constitutiona] muster. But
such & rnile does not always justily the excla-
gion of @il proof that might be profered
under it. The state’s legpitimate policy af
encluding proof that it deems a wrong resson
far mcguittal should not be a blanket rule of
enclusion for evidence that may be fousd
reliable in an indididusl case. See Bock e
Arvkansax, 483 US, at 61, 107 5.0 at 2714

Mew York kas not looked st how s rulé
applies to &n objective ocourrence hut gnly
narrowly &8 o motter of defendant’s slgec
tive knowledge. However, becaulg N~
Yark's rule is constitational | amdcapatrained
to concur with the majority in \Wiegedng the
dental af the [r:ﬂr_'rnn for«a Wt of habeas
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[nsures brought sult o state eourg
against reinsurers seeking damages, declusg-

tary judgment and attorneys fees.  Rainsue.)

ers removed action. The United Siges Dhe-
trict Coart for the Soathern Distriet gl Wew
York, John F. Keenan, J., reqénded case to
state court an ground thag foman selection
clause i reinsurnnee coptspats widved rein-
surers’ Hght to removd enss) undsr Conven-
tion on Hecognition/and Preforcement aof For-
eign Arhitral Ageawds /) The Court of Ap-
r-['i.dn. 'I_.-J:'nhu"ﬁ. Fapgiit .Iudge. kdd thar: (1)
pemand vederwas nat wppealshle under final
nrder deetrie: 2 petition for mandamus to
avaigl forther delsy would ot lie; and 3
cpurt diftfiot abase its discretion in declining
v axercise supplementary jurisdiction over
ml§representation counts when cogses of ac-
tion under reinsurance treaty were remand-
ed,

Appeal dismissed In part: affirmed in
pusrt.

1. Removal of Cases &=10719]

Where remand order was haasd upan
waiver af right of removal, rather than lack
of subject mutter jurisdiction. statute provid-
ing that order remanding ease to state sourt
from which it was removed is not reviewnble
on mppeal had oo appliestion, sinee latter
statute wus limited to instanees in whick
district court loeked subject matter jurisdie-
don. 28 USCA § 14470d),

2. Removal of Cases =10705)
Hemand order based on serviese of suait,

ar foram =election clpuse. 0 FERSHFLRSS o060
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tracts was not directly appeatable under Cpe
dem finasl order doctrine where district court
order did not determing whether dispute
would be arbitrated under contracts or i
guh:d in state court: order did pot conely.
sively determine collateral disputed question,

L Removal of Cases s=1079)

Under Cobrnfing order doctrine.
mand ordes §F digtefes court eowld be eorsid-
ered on gppeshastder fnal order doctrine as
it cludms wthorespect aof which order concly-
sivphwditermined that dispates would be lig-
Mrdhummﬂ..uupl:mudmhﬁu
arpitrited, since order determined co
.[IL'EFIILEd fpestion.

i. Mandamus =53

Petition for mandarmes to avoid fuirther
delsy would mot lie W review distriet cousts
allegedly improper remand order where di-
trict court was clear]ly scting within its power
in constraing forum selection clause o rein-
surance contracts s waiving  reimsorers’
right of removal from state coart

5. Federal Courts =18

After remunding other conses of acton
on basis of forom selection clause, distmet
mmmdmt-hmmdmmﬂmmrﬂﬁw
o expereise supplementary jurisdiction ov
additional mufmmm
fees for inteptional misrepresentations in dis-

pute befween insurers and PERSUTERS. l..

Barry R Ostrager, New York City
{Simpson Thacher & Bartlett, New York
City, Mary Kay Vyskocil, Andrew 5. Amer
John C. Gustafeson, Marion 8. Chan, of coun-
sel), for plaintiffs-counter-defendants-appe-

Michael J. Murphy, New York City (Lol
Day & Lord, Barrett Smith, New York Clity.
Robert E. Wilder, Mare J, Weingard, Daryl
Paxzon, of counsel), for defendants-cosmier
claimants-appeilants.

Before: LUMBARD, NEWMAN, and
MAHONEY, Cireuit Judges.
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LUMBARD, Cirewit Jodge:

Richard Jakn Rateliffe Keeling and certain
Undorwritars at Liawd's of London appeal a
judgment of the Southern Distriet of New
York. Keenan, J., remanding to the New
York Bupreme Court, New York County, this
action by The Travelers Insurance Company,
Travelers Indemnity Company, and The
Charter Oak Fire Insurance Company (ool
lectivaly "Travelers”) sesking damages, de-
claratory |udgment, and attorney's fees frum
the Underewriters, The district eourt lfound
that the Underariters had walved their right
to remsove the case pursuant to the Carven-
ticn on the Recogmtion and Enforcement of
Forelgn Arbitral Awards (“Convention™), &
UBC F 206 (19584, by including a forum
salection clamzse in the relevant reinsurance
treatdes. We affirm In part and dismiss in
part. We also decline to issue a writ af
mandams.

Bepween 1847 and 1969, Travelers rein-
gured its casualty risks through a series of
exress reimsurance treatiss with the Under
writers. Each of thesse treaties contalns
siandardized "serviee of suit” and arbitration
classes, The serviee of suit clause srts 5 &
forum selection cluiese by providing that, in
the event the Underwriters faill to pay a
claim, they “will submit to the jurisdiction of
any Cowrt of competent jurisdiction within
the United States and will comply with all
requirements necessary to give such Courd
jurisdiction.” The arbitration clause o
vides that “[als & precedent to any right'el
petion,” any dispate betwesn thésparties
“with referense to the interprepdtienof this
policy or the rights with respe€L i any trans-
action irvobeed” shall be refewrod to arbitra.
T

Beginning in the daté\ 1990's, Travelers in-
curred significantashestes-related insurance
lisbility, Theseafer, Risapresments botween
Travelers and \the® Underwriters developed
regarding, the ¥xtent of the Underwriters'
reinsipgnne teverage of Travelers' asbestos-
related hpﬁll:rt_',' To resnbes these dispubes,
the parties entered inta the "Market Agree-
meat”" in the spring of 1983 This agreement

1. The pamies disagree as o whether these dise
puies arse out of the rrindurascs treatss or the

allpaed Travelers to aggregate all of the
mshestos-related Peitnsurnnee clatms from @
gingle insared in o single vear, thereby pay-
ing a single “retention,” or deductible. In
addition, the agreement lmited the Under.
ariters labiliy for expenses m product Hi-
bility claims to two times the original policy
Himdt.

Matwithstanding the Morket Agresment,
new disputes between the parties urose as to;
(1} the scope of the term “premises” as L is
ueed in the Market Apreemant: (2} coverage
of £11 milion that Travelers pald to settle
bad faith and pusitive damage claims assert-
ied agminst it by one of its customers, Arm-
strong World Industrses; and (3) whethes
17000 ashestos-related  elaims [.rend.lﬂg‘
mgminst Matropalitan Life Insuranes Colnpa-
ny, o company insured by TravelspsN\oRed
single oecurrence subfect to o sifiple reten-
tion (“Metlife dixpote™,!

Om Jume 7, 1991, followis the breakdown
af negatiations bebaeen (Medpapties, the Un-
derariters brought sgit 1w th6 London High
Court of Justics, Queef® Bench Division,
seeking the equpvalentof a decluratory judg-
ment regurding the® meaning of the term
“premises™ns wsed 0 the Market Ajgreement
and amny sspectd of the Metlife dispute,

Ot Juna, 1%, 1991, Truvelers sued the Un-
gérgriters in New York Supreme Court,
gheking: (1) 393 millon tn damages for
breach of contract and of the Market Agree-
fment; (2] £55 milllon In damages for breach
of an fmplied covenant of good fwith and f&ir
depling: () £ milllon in compensatory
damages and 3500 million i punitive dam-
ages for frandulent business peactices: (4)
35 million in dumoges for unfalr clodms set-
tlement practices; (6) attorney’s fees for the
Underwriters' intentional misrepresentations
of their good feith during negotiations: ()
stiorney's fees for the UndersTiters’ inten-
tional misrepresantation as to the mmediacy
of & negotisted settlement; (T) & declorutory
judgment as o the Metlife dispute urder the
Market Agreement: wnd (8] o deslarutory
Judgment as to the Methfe dispute under the
reinsurance trasties

Markei Agrecmani
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in November [4, 1991, the Undereriters
viluntarily dscontinued the Landon astion
Thereafter, they removed the New York ae-
tiin to the Soathern Distriet, pursuant to §
LS. § 206, which provides [or the removal
of 4 Btate court action relsted o an arbitra-
tion agreement or award eovered by the Con-
vERLion.

Travelers moved to remand the cxse tg
New York Supreme Court on the groupfly
that: (1) the servics of suit claase waived\the
Underwriters’ dght to remove the saSE=—di
the Convention did not apply bécmtss Sthe
cluims were based on the Market\Woredment,
which lachs an srbitrationecliugt. thereby
depriving the distrlet conmeal Subject matter
jurisdiction; and (PFthw Underwriters
waived thelr arbitrathon aghts by fling the
Londmm action. ( Ths Underwriters cross-
maved, sesking Wolé compel arbitration on
all but the fFSed sixth claims: (2} judg-
ment onthe.gltudings n the [fth and sixth
claimsT~amnl (3} a stay pending arbitration,

O, Justunry 19, 1993, the district coort
granted the motion to remand the case and
denied the cross-motion, concluding that the
Serviee of sulf provision waived the Under-
writers' right to removial. The Underwritors
i el

A Appellate Surisdiction

(1] Imitially, we must determine whether
tha remand order 5 directly oppealable or i
review 5 fimited to & writ of mandermus?
We hold that the remand order is not appeal-
ahle, excepl as it applies (o the fifth and sixth
cluims, and dismiss the appesl except as to
those &laims.

A remand order that “is not a final order

within the mewning of Cobken [0 Heneficial
Iondwe, Lowm Cormp, 337 US B4, 548, B9
SCE 1221, 1296, 03 L.Ed. 1688 (1949 ] ... I8

not reviewahble by means of appeal.” Coreor-
v Armfm fex Co, BE F2d 81, 85 (2d
Cir. 159885 Thus, to determine the svailshili-

2. The oppealabilicy ol this aorder & noy harred by
JL USC B 1a4Tid) (1988
tios pronades that “laln order remanding & cass
o tha Stale court brom which m wes removed s
nayl revirwable on appeal or otheremse, the Su-
prome Comrt has Beld thil it applhes anly ta
remand orders isswcd pursuant @ § 1447Tc)
which prevides that ff "ii appears thai the dis-

.’.l'.lluuuh this sec-
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ty of direct revies? we muost determine
whether the distp court’s order satisfles
the requirsments of the salluteral order doe-
trine enunciated 0 Coken,

To e appesihle onder Collen, sn order
musl “chnclusively determine [a collstorsl]
it question.”  Moses . Cone Memor-
@ Hop. v Mercury Comatr. Corp, 460 (15,
Lo, 103 S.Cv 927, %4, 74 L.Ed2d 765
i 963 {ettntion omitted). Thos, in Kol
.E'rrd:l'ngr Co v New York Coneendion .
Dee. Corp, B8 F2d 658 65858 (2d Clr.
LaRE), we hbeld that & resmand arder based on
the district court’s interpretation of a Param
selartion clause was appealabls.  As we [oter
explained: "In Korl Kock, the collateral dis- |
pute was whether the merits of the Htlgation
should be decided in state court or in federal
court; the district court, in remanding the
mutter to state court, conclusively deter-
mined that issue” Coreoraern, S842 F24d at 35

Wi further explored this lssus in Cosor
i, in which the New York superintandent af
[nsuranee brought a stste court seton (o
recover procesds of B rensurnee pgreement
The reinsurer removed the esse, and Ehe
thistrict court remuanded the case on ahsten-
tion grounds, without resolving the arbitrs-
bifity question. We held that the
order was not appealable becauze the di
court hod not conelusively determired wheth-
er the dispute would be resalved i state
poart or arhitration. fd at 15

In Bemnett v. Liberty Mol Fire fna Co,
668 F.2d 969 (Sth Cir. 1992, the Ninth Ciroat
agreed  with the rationple of Corcorm
There, an insuranee liquidator Brought sus
in state court to recover procesds of o rein-
surames contract. and the rensures Femoved
the case. The district eourt remanded the
case on ahstention grounds eed determined
the urbitrability question. Helying, in part
an aur decision in Corcoran, the Niath Cir-
cuit reviewed the remand order under the

et court lacks sulject mater jusmdiction, e
case whall be rernmarded ' See TherAaron Pmds,
Jue, v, Hermgmsdoriee, 421 5. 336, 35 %
§.Cr 584, 590, 48 LEd.2d 342 (1578). Heve. the

memankl order was hased apon & :h::-r of g

:uﬁhilnliuﬁmwmqrﬁféﬁm does el

bar review Page 4 of 6
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Fohen doctrine hecsuse “the [district] eourt's
arbatrability ruling removed the slate court's
power Lo aeder arbitraton on remand.”  fo
at HTL.

Becugse the district court did not deter-
ming the forum ln which the dispute will
ultimately be decided, we befieve that the
Underwriters appeal of the remand order
ghould be dismissed, except &5 to the fifth
and wixth cogses of sction?® Here as in
Coreores, the distriet court's order has oot
determined whether the dispute will be arbi.
traited ar Utipated in stste court, and it is this
ineonclusiveness which renders the order

non-appealable

We are not persuaded otherwise by
MeDermodf futl, Ine. v Loyds Undemerii-
era of Londom, 844 F2d 1159, 10031304 (Gih
Cir. 19913, wherein the Fifth Circait held ap-

shile & remand order in o nearly dentical
The Melermat? Court concluded that
Corepran was “wrongly decided™ because the
Supreme Court in Moses K. Cone treated as
appeslable “an order that ... only derided
which formm woild decide the arbitrability
gquestion.” Jfo st 1308 n & We acknowi-
edged in Carcoman that there seemed slight
any reascn to distinguish for sppealability
pirposes between the stay order in Mosen A
Come and the remand order in Corcoron,
both of which |eft for state court determinn-
tion the issae of arbitrability,. Nevertheless,
we falt pompeallad by the explicit lsnpuage of
Thermiron Producs, fne o Hermanadorfer,
45 U5, 336, 9 S.0c 584, 48 L.Ed2d B2
{15976), to regard the non-Goal ruling in Cow
coran w8 not avadlable for appeal. ewar
though it l=ft the arbitrability issue fofstage
eourt decision precisely us the stay ¢rder hatl
in Moses H. Come Perhaps b wiald

= heen posssthle n L‘nmi.{ﬁmng’ thie
remand ruling within the Coben dvetrine by
eonsdtdertng the distriet sogftdo have corclu-
sively  determined Um_ appshobd issue ol
which court (statg fRdernl) would decide
arhitrubility, evel thagh the subsequent is-
sue of mri W\itaedf was left snresobed.
But Corcoraingoemed the remand ruling
mof-final for ek of & conclusive derislon as

Y. The Undereriters did nog move 1o compel arbi-
tratvon as to the [ifth and sixth clamms. necessstat-

¥ 2n-34

to arbitrability, and we are obliged to secepl
the [aree of thal decisson i this cmee,

[3] As for the fifth and sixth clzims, as to
which the Underwriters do not sesk arbicrs-
ton, the remand order copclusively deter
mined that these disputes would be Htigpated
in state coart.  Accordingly, we will entertain
on appénl in Part C the district court’s order
ns it applies to these claoms

B, Moudemus

[4] A.Ilhla-ugh the Underwriters o8d not
zeel & writ of mandamus as to the remand
arder, wWe h.:'.'i.".. i dccasion, treated an ap
penl from an unappealabie interlocutory or-
der as a motion for leave to file a patition far
mandamus, See Coreoran, 842 F.2d4 at 35
Segnirng Banvernez S.A ¢ 808 Olieer Dreach-
er, TIa F2d &, 56 n. 1 ¢2d Cirassd. In
Coreoran, although the districs court’s erder
Was not p.ppl:nl:.hh.-, we treated the n.ppuuﬂ s
& petition for mandamus 0 a5 to avold “un
die delay] I" I o cose which hadebees re-
moved fram state court aver twe vears, eurli-
er. B42 F2d at 85 The inkladl plse was
brought i June 1991; mm_'. we -
sider this appeal a8 a pelithn for mandamus
to wvoid further delaw, '

Mandamus = nn-tg.p;rnrlrin.m kere. Man-
damus ks an egraomdinary writ csed “to con-
fine on nfemor et to @ lowfel exervize of
its preseeBel JoHsdiction or to compel it to
m:rﬂ.-ﬁg Jagthority when it i s duty to do
B ke v Evaporaded Milk Ass's, 318
(NS, 27 24, 6 S0 EE8, &1, &7 LLEd, 1185
11343). Accordingly, & writ of mandsmus is
afpropriate “when there i8 ‘wsurpation of
queticial power’ ar g clear shese of discretion.”
Seklapembayf v Helder, 370 U5, 104, 110, 35
5.0 234, 238, 13 L.Ed.2d 152 (1964) (quoting
Bonkers Life & Casualty Co. v Halland, 346
LS 579, 884 74 5.Cu 145, 147, 98 L.Ed. 106
(1553

The district court wos clearly acting within
ite power in construing o foram selection
clonze as walving the right of removal. See

fard Kook, KBS F2d ot 658, Nar was the
destrict court’s conclusion that the serviee of
suit clause waived the right to seek removal

ing scparale snabvwis ol the appralubdice ol the
remand order a8 i6 applies fe Ihem

United States
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a clear abuss of diseretion, [n resching the
opposite conclusion, the Wellermoff eourt,
reviewing a remand order om appeal, found
that the presence of the arbitraton clagse in
the reinsurance treaty rendered the servies
af swit clapse ambiguous as to the proper
forum o determine wrbitrabiity. See 44
Fid st 1206, [n rejecting this conclusion,
the district court determined that there was
fin ambiguity hecipss the Underwriters had
kmown sinee the dectsion in Generml Phoenis
Corp. & Waplon, 588 FSupp, 502 (5.D.NY.
| SegSl, that this service of suit claper wadwved
remaoval.  Furthsrmore, the court reconeiled
this alleged ambiguity by concluding that the
service of suft clmse applied 0 actions to
determing the arbitrability of a dispute. Tha
district court also noted that to apply e\
MeDermott court’'s express walver

ment in this case would be -ludimm.g-"'iss'

cau=e here, unlike in MeDermolg\gse frea-
ties, which cover the period. from MNGT o
1965, pre-date the Conventidg, Which took
effect in 1970, Finally, WEMe that the
district eourt iz not alofis inl g MeDer-
mott.  See Welbgrw W ifnaric Syndicate,
fme, 807 FSupp, 388, 390-801 (WDN.C.
19082

. .F.;f_!!\‘»'m}d Sizth Couses of Action

(] W affirm the district court’s remand
of The Mifth and sixth caeses of action seeking
dorney’s fees for intentional misrepresenta-
Hons These claima are oot based on federal
law smd mo diversity jurisdiction has been
alleged; therefore, jurisdiction in the district
coirt was bused on the supplements] jurs-
dietion provided for in 28 US.C. § 1367
Supp. [ 1991 In conmsidering the disere-
tionary exervise of supplemental jurisdiction,
the Sopresme Court has moted that “in the
usinl caze in which all federnllow claims are
ellminated before trial, that balance of fac-
tors Lo be considered will palnt toward
declining to exercise jurisdiction over the
rrﬂ:.nming wtite-law cladms ™ f:'al‘n-rgm—Hrﬂ-
fow ['mie v Cokill 484 Us 343 35 n, 7,
108 S0r 614, 618 o 7, 98 L Ed 84 70 (1588
This, the disirict court's remand of the fifth
gnd sixth comses of action was pot =n abuse
of dizcrebon.

The appenl is dismissed as to those por-
tions of the judgment remanding counts soe
throagh four, seven, and eight end =ffirmed
a8 to those portions remanding counts Gve
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Arrestee filed § 1983 civil rights st
agrubhad atabe sndersover nareotics agent ars-
irg from his arrest on drug charges.  After
denying ageat's mation for judgment az mat-
ter of law or for pew trial, the United States
Distriet Couart for the Middle District of
Pennsylvania, James Focht MeClure, Jr. J-
entered judgment en jury verdict in favor
arrestee, and agent appealed. The Coart of
Appeals, Gresnberg, Clreuit Judge, beld thet:
(1} alleged statements of (nformant were not
midminsible as statements of agent of pary
opponent, shesent evidemss that undercover
agent had directed informant’s work on foe-
tinuing basis; (2) erroncous sdmission of in-
formant's hearsay statements was not harm-
less error; (3) agent was pot entitled 0o
judgment as matter of law on claim that be
effectuated unressonsble seizure of armes
toe's persan, even though distriet court dis-
miissed malirious prosecution clasm for ek of
malice; and (4) unreasonsble seimure ciz=m
wis not barred by qualified immunsy,
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