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to introduce victim Doe's testimony on the 
separate and distinct issue of whether Ben­
nett was the initial aggressor on July 9, 1986. 
She insists on appeal that a victim's charac­
ter and prior conduct may be quite relevant 
to determining his behavior at the time of the 
homicide and thus may support a defendant's 
claim of self-defense. See 2 Jack B. Wein­
stein & Margaret A. Berger, Weinstein's Ev­
idence ~ 404[06J (1992). The question posed 
"is what the deceased probably did, not what 
the defendant probably thought the deceased 
was going to do. The inquiry is one of 
objective occurrence, not of subjective be· 
lief." 1 John H. Wigmore, Wigmure on Evi­
dence § 63 (3d ed. 1940). 

. ost states and the Federal Rules of Evi­_e have recognized this distinction and, as 
a consequence, would have considered admit­
ting Doe's testimony, subject to the general 
rules of exclusion and trial court discretion. 
See In re Robert S., 52 N.Y.2d 1046, 1049, 
438 N.Y.S2d 509, 420 N.E.2d 390 (1981) 
(Fuchsberg, J . dissenting); see aJ.so United 
States v. Burks, 470 F 2d 432, 435 & n. 4 
(D.C.Cir.1972) (Skelly Wright. J. ). The New 
York rule, which completely ignores the rele­
vance of prior acts of violence in the present 
circumstances, is now the much criticized 
minority view. 

For essentially the reasons offered by 
Judge Lumbard, I am not persuaded that 
New York's rule is so disproportionate to the 
state's legitimate interests as to transgress 
constitutional limits in this case. Cf La­C. v. Vesta/, 671 F.2d 668, 669 (Ist Cir.) 
(in . ling a challenge to a similar Maine rule 
of evidence), cort denied, 457 U.S. 1122, 102 
S.Ct 2939, 73 L.Ed.2d 1337 (1984). Yet, 
New York may want to reconsider its restric­
tive rule that not only, like sand thrown in 
the face of the wind, bucks the more enlight­
ened modern trend, but also falls to recog­
nize that the truth of whether a defendant is 
guilty or innocent is more likely to emerge 
by hearing the testimony of those possessing 
relevant facts, leaving the weight of such 
evidence to be determined, under proper in­
structions, by a jury. See Rosen v. United 
States, 245 U.S. 467, 471, 38 S.Ct. 148, 150, 
62 L.Ed. 406 (1918). 

The Supreme Court gives a principled ra­
tionale for a more flexible posture. one assur­
ing fairness to a defendant in those cases 
that should be excepted from the rule. It 
teaches that a state's legitimate interest in 
barring certain proof, imposed y.rithout ex­
ception, may pass constitutional muster. But 
such a rule does not always justify the exclu­
sion of all proof that might be proffered 
under it. The state's legitimate policy of 
excluding proof that it deems a wrong reason 
for acquittal should not be a blanket rule of 
exclusion for evidence that may be found 
reliable in an individual case. See Rock v. 
Arkansas, 483 U.S. at 61, 107 S.Ct. at 2714. 

New York has not looked at how its rule 
applies to an objective occurrence but only 
narrowly as a matter of defendant's subjec­
tive knowledge. However, because New 
York's rule is constitutional I am constrained 
to concur with the majority in affuming the 
denial of the petition for a writ of habeas 
corpus. 
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Insurer brought suit in state court 
against reinsurers seeking damages, declara­
tory judgment and attorneys fees. Reinsur­
ers removed action. The United States Dis­
trict Court for the Southern District of New 
York, John F. Keenan, J.t remanded case to 
state court on ground that forum selection 
clause in reinsurance contracts waived rein­
surers' right to remove case under Conven­
tion on Recognition and Enforcement of For­
eign Arbitral Awards. The Court of Ap­
peals, Lumbard, Circuit Judge, held that: (1) 

remand order was not appealable under final 
order doctrine; (2) petition for mandamus to 
avoid fu rther delay would not lie; and (3) 

court did not abuse its discretion in declining 
to exercise supplementary jurisdiction over 
misrepresentation counts when causes of ac­
tion under reinsurance treaty were remand­
ed. 

Appeal dismissed in part; affirmed in 
part. 

1. Remo"ai of Cases <$=>107(9) 
Where remand order was based upon 

waiver of right of removal, rather than lack 
of subject matter jurisdiction, statute provid­
ing that order remanding case to state court 
from which it was removed is not reviewable 
on appeal had no application, since latter 
statute was limited to instances in which 
district court lacked subject matter jurisdic­
tion. 28 U.S.C.A. § l447(d). 

2. Removal of Cases <$=>107(9) 

tracts was not directly appealable under Co­
hen final order doctrine where district court 
order did not determine whether dispute 
would be arbitrated under contracts or liti­
gated in state court; order did not conclu­
sively determine collateral disputed question. 

3. Removal of Cases <$=>107(9) 

Under Cohen final order doctrine. re­
mand order of district court could be consid­
ered on appeal under final order doctrine as 
to claims with respect of which order conclu­
sively determined that disputes would be titi­
gated in state court, as opposed to being 
arbitrated, since order determined COllate. 
disputed question. 

4. Mandamus ~53 

Petition for mandamus to avoid further 
delay would not lie to review district court's 
allegedly improper remand order where dis­
trict court was clearly acting within its power 
in construing forum selection clause in rein­
surance contracts as waiving reinsuren' 
right of removal from state court. 

5. Federal Courts ~18 

After remanding other causes of action 
on basis of forum selection clause. district 
court did not abuse its discretion in refusing 
to exercise supplementary jurisdiction o\'er 
additional causes of action seeking attorney 
fees for intentional misrepresentations in di.s.-
pute between insurers and reinsurers. .... -e 

Barry R. Ostrager, New York City 
(Simpson Thacher & Bartlett, New York 
City, Mary Kay Vyskocil, Andrew S. Amor. 
J ohn C. Gustafsson, Marion S. Chan. of roun­
sel), for plaintiffs-counter-defendants-appel. 
lees, 

Michael J. Murphy, New York City (Lur<! 
Day & Lord, Barrett Smith, New York Cit)'. 
Robert E. Wilder, Marc J. Weingard, Daryl 
Paxson, of counsel), for defendants.counter, 
claimants-appellants. 

Remand order based on service of suit, Before: LUMBARD, NEWMAN, and 
or forum selection clause. in reinsurance COD- MAHONEY, Circuit Judges. 
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• 

LUMBARD, Circuit Judge: 

Richard John Ratcliffe Keeling and certain 
Underwriters at Lloyd's of London appeal a 
judgment of the Southern District of New 
York, Keenan, J., remanding to the New 
York Supreme Court, New York County, this 
action by The Travelers [nsurance Company. 
Travelers Indemnity Company, and The 
Charter Oak Fire Insurance Company (col­
lectively "Travelers") seeking damages. de­
claratory judgment, and attorney's fees from 
the Underwriters. The district court found 
that the Underwriters had waived their right 
to remove the case pursuant to the Conven­
tion on the Recognition and Enforcement of 
Foreign Arbitral Awards ("Convention"), 9 
U.S.C. § 205 (1988), by including a forum 
selection clause in the relevant reinsurance 
treaties. We affinn in part and dismiss in 
part. We also decline to issue a writ of 
mandamus. 

Between 1947 and 1969, Travelers rein­
sured its casualty risks through a series of 
excess reinsurance treaties with the U nder­
writers. Each of these treaties contains 
standardized "service of suit" and arbitration 
clauses. The service of suit clause acts as a 
forum selection clause by providing that, in 
the event the Underwriters fail to pay a 
claim, they "will submit to the jurisdiction of 
any Court of competent jurisdiction within 
the United States and will comply with all 
requirements necessary to give such Court 
jurisdiction." The arbitration clause pro­
vides that "[als a precedent to any right of 
action," any dispute between the parties 
"with reference to the interpretation of this 
policy or the rights with respect to any trans-

• 
~ction involved" shall be referred to arbitra­
tion. 

Beginning in the late 1970's, Travelers in­
curred significant asbestos-related insurance 
liability. Thereafter, disagreements between 
Travelers and the Underwriters developed 

. regarding the extent of the Underwriters' 
reinsurance coverage of Travelers' asbestos­
related liability. To resolve these disputes, 
the parties entered into the "Market Agree­
ment" in the spring of 1983. This agreement 

I. The parties disagree as to whether these dis­
pules arise out of lhe reinsurance treaties or the 

allowed Travelers to aggregate all of the 
asbestos-related reinsurance claims from a 
single insured in a single year, thereby pay­
ing a single "retention," or deductible. In 
addition, the agreement limited the Under­
writers l liability for axpenses in product lia­
bility claims to two times the original policy 
limit. 

Notwithstanding the Market Agreement, 
new disputes between the parties arose as to: 
(1) the scope of the term "premises" as it is 
used in the Market Agreement; (2) coverage 
of $11 million that Travelers paid to settle 
bad faith and punitive damage claims assert· 
ed against it by one of its customers, Arm­
strong World Industries; and (3) whether 
17,000 asbestos-related claims pending 
against Metropolitan Life Insurance Compa­
ny, a company insured by Travelers, are a 
single occurrence subject to a single reten­
tion ("Metlife dispute")' 

On June 7, 1991, following the breakdown 
of negotiations between the parties, the Un­
derwriters brought suit in the London High 
Court of Justice, Queens Bench Division, 
seeking the equivalent of a declaratory judg· 
ment regarding the meaning of the term 
"premises" as used in the Market Agreement 
and an aspect of the Metlife dispute. 

On June 19, 1991, Travelers sued the Un­
derwriters in New York Supreme Court, 
seeking: (1) $33 million in damages for 
breach of contract and of the Market Agree­
ment; (2) $33 million in damages for breach 
of an implied covenant of good faith and fair 
dealing; (3) $33 million in compensatory 
damages and $500 million in punitive dam­
ages for fraudulent business practices; (4) 
$99 million in damages for unfair claim~ set­
tlement practices; (5) attorney's fees for the 
Underwriters' intentional misrepresentations 
of their good faith during negotiations; (6) 
attorney's fees for the Underwriters' inten­
tional misrepresentation as to the immediacy 
of a negotiated settlement; (7) a declaratory 
judgment as to the Metlife dispute under the 
Market Agreement; and (8) a declaratory 
judgment as to the Metlife dispute under the 
reinsurance treaties. 

Market Agreement. 
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On November 14. 1991, the Underwriters 
voluntarily discontinued the London action. 
Thereafter, they removed the New York ac­
tion to the Southern District, pursuant to 9 
U.S.C. § 205, which provides for the removal 
of a state court action related to an arbitra­
tion agreement or award covered by the Con­
vention. 

Travelers moved to remand the case to 
New York Supreme Court on the grounds 
that: (1) the service of suit clause waived the 
Underwriters' right to remove the case; (2) 
the Convention did not apply because the 
claims were based on the Market Agreement, 
which lacks an arbitration clause, thereby 
depriving the district court of subject matter 
jurisdiction; and (3) the Underwriters 
waived their arbitration rights by filing the 
London action. The Underwriters cross­
moved, seeking: (!) to compel arbitration on 
all but the fifth and sixth claims; (2) judg­
ment on the pleadings in the fifth and si.xth 
claims; and (3) a stay pending arbitration. 

On January 19, 1993, the district court 
grsnted the motion to remand the case and 
denied the cross-motion, concluding that the 
service of suit provision waived the Under­
writers' right to removal. The Underwriters 
now appeal. 

A- Appel/ate JU'risdicticm 

[11 Initially, we must determine whether 
the remand order is directly appealable or if 
review is limited to a writ of mandamus.2 

We hold that the remand order is not appeal­
able, except as it applies to the fifth and sixth 
claims, and dismiss the appeal except as to 
those claims. 

A remand order that "is not a fmal order 
\\;thin the meaning of Cohen [v. Beneficial 
I ndus. Loan Co·rp., 337 U.S. 541, 546, 69 
S.Ct. 1221, 1226, 93 L.Ed. 1528 (1949) ] .. . is 
not reviewable by means of appeal." Corcor­
an v. Ardra Ins. Co .. 842 F.2d 31, 35 (2d 
Cir.1988). Thus, to determine the availabili-

2. The appealability of this order is not barred by 
28 U.S.C. § 1447(d) ( 1988). Al though this sec­
tion provides that "[a]n order remanding a case 
to the State court from which is was removed is 
not reviewable on appeal or otherwise. " the Su­
preme Court has held that it applies only to 
re mand orders issued pursuant to § 1447(c), 
which provides that if "it appears that the dis-

ty of direct review, we must determine 
whether the district court's order satisfies 
the requirements of the collateral order doc­
trine enunciated in Cohen. 

To be appealable under Cohen, an order 
must "conclusively determine [a collateral] 
disputed question." Moses H. Cone Mwwri-
01 Hasp. v. Mercury Cemstr. Corp., 460 U.S. 
1, 11, 103 S.Ct. 927, 934, 74 L.Ed.2d 765 
(1983) (citation omitted). Thus, in Karl _ 
Erecting Co. v. New York Ccmvention Wr. 
Dev. CrYrp., 838 F.2d 656, 658-59 (2d Cir. 
1988), we held that a remand order based on 
the district court's interpretation of a forum 
selection clause was appealable. As we later 
explained: "In Karl Koch, the coUateral dis­
pute was whether the merits of the litigation 
should be decided in state court or in federal 
court; the district court, in remanding the 
matter to state court, conclusively deter­
mined that issue." Corcoran, 842 F.2d at 35. 

We further explored this issue in C<m:rTr­
an, in which the New York Superintendent of 
Insurance brought a state court action to 
recover proceeds of a reinsurance agreement 
The reinsurer removed the case, and the 
district court remanded the case on absten­
tion grounds, without resolving the arbitra­
bility question. We held that the rernan_ 
order was not appealable because the dis~ 
court had not conclusively determined wheth-
er the dispute would be resolved in state 
court or arbitration. I d. at 35. 

In Bennett v. Liberty Nat'l Fire Ins. Co .. 
968 F .2d 969 (9th Cir.I992), the Ninth Circuit 
agreed with the rationale of GOl'Cora 11. 

There, an insurance liquidator brought suit 
in state court to recover proceeds of a rein­
surance contract, and the reinsurer removed 
the case. The district court remanded the 
case on abstention grounds and detennined 
the arbitrability question. Relying, in part­
on our decision in Corcornn, the Ninth Cir· 
cuit reviewed the remand order under the 

triet court lacks subject matter jurisdiction, 1M 
case shall be remanded." See Thtmuron Prods .. 

-!--,,' .. ' ~ 

Iflc. v. Hennansdorfer. 423 U. S. 336, 346. 96 
S.C!. 584. 590. 46 LEd.2d 542 (1976). Hor<. dw: 
remand order was based upon a waiver of tM . • 
right of removal. not a lack of subjett mallCf 
jurisdiction. Accordingly, § 1447(d) dOC' not 
bar review. 
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Cohen doctrine because "the [district] court's to arbitrabiHty, and we are obliged to accept 
arbitrability ruling removed the state court's the fo rce of that decision in this case. 
power to order arbitration on remand." fd. 
at 971. 

Because the district court did not deter­
mine the forum in which the dispute will 
ultimately be decided, we believe that the 
Underwriters appeal of the remand order 
should be dismissed, except as to the fifth 
and sixth causes of action.3 Here, as in 
Corcol'Ul~ the district court's order has not 
determined whether the dispute \\ill be arbi­
trated or litigated in state court, and it is this 
inconclusiveness which renders the order 
non-appealable. 

We are not persuaded otherwise by 
McDermott Ini '~ Inc. v. Lloyds Undrm.urit­
ers of London, 944 F.2d 1199, 1203-1204 (5th 
Cir.1991), wherein the Fifth Circuit held ap-
_ 'ble a remand order in a nearly identical 

. The McDermott Court concluded that 
Corcaron was "wrongly decided" because the 
Supreme Court in Moses H. Cone treated as 
appealable "an order that ... only decided 
which forum would decide the arbitrability 
question." l ef. at 1203 n. 5. We acknowl­
edged in Corcoran that there seemed slight if 
any reason to distinguish for appealability 
purposes between the stay order in Moses H. 
Cone and the remand order in Corcoran, 
both of which left for state court determina­
tion the issue of arbitrability. Nevertheless, 
we felt compelled by the explicit language of 
Thfrmtron Products, Inc. v. Hermansdorfer. 
423 U.S. 336, 96 S.Ct. 584, 46 L.Ed.2d 542 
(1976), to regard the non-final ruling in Cor­
coron as not available for appeal, even 
though it left the arbitrability issue for state 
court decision precisely as the stay order had 

• 
in M oSfS H. Cone. Perhaps it would 

e been possible in Corcaran to bring the 
remand ruling within the Cohen doctrine by 
considering the district court to have conclu­
sively determined the threshold issue of 
which court (state Dr federal) would decide 
arbitrability, even though the subsequent is­
sue of arbitrability itself was left unresolved. 
But Corcomn deemed the remand ruling 
non-final for lack of a conclusive decision as 

3. The Underwriters did not mo\'c to compel arbi. 
tration as to the fifth and sixth claims, ncccssitat-

996 F.2d--34 

[3] As for the fifth and sixth claims. as to 
which the Unden\TIters do not seek arbitra-
tion, the remand ol"der conclusively deter­
mined that these disputes would be litigated 
in state court. Accordingly, we \\ill entertain 
on appeal in Part C the district court's order 
as it applies to these claims. 

B. Mandamus 

[4] Although the Unde""iters did not 
seek a writ of mandamus as to the remand 
order, we have, on occasion, treated an ap­
peal from an unappealable interlocutory or­
der as a motion for leave to me a petition for 
mandamus. See Corcoran, 842 F.2d at 35: 
Seguros Banvenez SA v. SIS Oliver Dresch­
er, 715 F.2d 54, 56 n. 1 (2d Cir.1983). In 
Corcaron, although the district court's order 
was not appealable, we treated the appeal as 
a petition for mandamus so as to avoid "un­
due delay[ r in a case which had been re­
moved from state court over two years earli­
er. 842 F.2d at 35. The instant case was 
brought in June 1991; accordingly, we con­
sider this appeal as a petition for mandamus 
to avoid further delay. 

Mandamus is not appropriate here. :\1an­
damus is an extraordinary writ used "to con­
fine an inferior court to a la\\<ful exercise of 
its prescribed jwisdiction or to compel it to 
exercise its authority when it is its duty to do 
so." Roche v. Evaporated Milk Assn. 319 
U.S. 21, 26, 63 S.Ct. 938, 941, 87 L.Ed. 1185 
(1943). Accordingly, a writ of mandamus is 
appropriate '''when there is 'usurpation of 
judicial power' or a clear abuse of discretion. ,. 
Schlagenhaufv. Holder, 379 U.S. 104, 110,85 
S.Ct. 284, 238, 13 L.Ed.2d 152 (1964) (quoting 
Bankers L'ife & Calntalty Co. v. Holland. 346 
U.S. 379, 383, 74 S.Ct. 145, 147. 98 L.Ed. 106 
(1963». 

The district court was clearly acting \\;thin 
its power in construing a forum selection 
clause as waiving the right of remoyal. See 
Karl Koch, 838 F.2d at 659. '01' was the 
district court's conclusion that the service of 
suit clause waived the right to seek removal 

ing separate analysis of the appealability of the 
remand order as it applies to them. 

• 

• 

• 
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1490 996 FEDERAL REPORTER, 2d SERIES • 
a clear abuse of discretion. In reaching the 
opposite conclusion, the McDermoU CQurt, 
revie\\ing a remand order on appeal. found 
that the presence of the arbitration clause in 
the reinsurance treaty rendered the service 
of suit clause ambiguous as to the proper 
forum to determine arbitrability, See 944 
F,2d at 1205, In rejecting this conclusion, 
the district court determined that there was 
no ambiguity because the Underwriters had 
kno"" since the decision in General Phoenix 
Corp. v. Maylmr., 88 F.Supp. 502 (S.D.N.Y. 
1949), that this service of suit clause waived 
removal. Furthermore, the CQurt reconciled 
this alleged ambiguity by concluding that the 
service of suit clause applied to actions to 
determine the arbitrability of a dispute. The 
district court also noted that to apply the 
McDennott court's express waiver require­
ment in this case would be "ludicrous," be­
cause here, unlike in McDermott, the trea­
ties, which cover the period from 1947 to 
1969, pre-date the Convention, which took 
effect in 1970. Finally, we note that the 
district court is not alone in rejecting M cDer­
matt See Welborn v. Classic Syndicate, 
Inc., 807 F.Supp. 888, 390-91 (W.D.N.C. 
1992). 

C. Fifth and Sixth Causes of Action 

[5] We affum the district court's remand 
of the fifth and sL<th causes of action seeking 
attorney's fees for intentional misrepresenta­
tions. These claims are not based on federal 
law and no diversity jurisdiction has been 
alleged; therefore, jurisdiction in the district 
court was based on the supplemental juris­
diction provided for in 28 U,S,C, § 1367 
(Supp. III 1991), In considering the discre­
tionary exercise of supplemental jurisdiction. 
the Supreme Court has noted that "in the 
usual case in which all federal-law claims are 
eliminated before trial, that balance of fac­
tors to be considered ... will point toward 
declining to exercise jurisdiction over the 
remaining state-law claims." Carnegie-Mel­
lon Univ, v. CohiLL 484 U,S. 343, 350 n. 7, 
lOB S.Ct. 614, 619 n. 7, 98 L.Ed.2d 720 (1988), 
Thus, the district court's remand of the fifth 
and sixth causes of action Ylas not an abuse 
of ruscretion. 

The appeal is dismissed as to those por­
tions of the judgment remanding counts one 
through four, seven, and eight and affirmed 
as to those portions remanding counts five 
and six. 

Richard M, LIPPAY 
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Dean C. CHRISTOS; Commonweal." 
of Pa. • 
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Argued March 8, 1993. 
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Arrestee filed § 1983 civil rights suit 
against state undercover narcotics agent aris-
ing from his arrest on drug charges, After 
denying agent's motion for judgment as mat-

\ 

ter of law or for new trial, the United State. 
District Court for the Middle Di.trict of 
Pennsylvania, James Focht McClure, J r" J .. 
entered judgment on jury verdict in favor .,. 
arrestee, and agent appealed, The Court of 
Appeals, Greenberg, Circuit Judge, held that 
(I) alleged statements of informant were not 
admissible as statements of agent of party­
opponent, absent evidence that undercover 
agent had directed informant's work on con­
tinuing basis: (2) erroneous admission of in­
fonnant's hearsay statements was not hann-
less error; (3) agent was not entitled to 
judgment as matter of law on claim that h. 
effectuated unreasonable seizure of arres· 
tee's person, eV2n though district court dis· 
missed malicious prosecution claim for lack of 
malice; and (4) unreasonable seizure claim 
was not barred by qualified immunity. 
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