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,: . DISTRICT COURT 
~ "ITHU~ D:ml" Of Ow.nO~J. 

? ~/-!. 11 9:,;~ 
va . Case No . 94-C-I084-a~ 

LEE C. MOORE CO~~O~~TION, 
a Pennsylvania co::-?oratic~ , 

Defen~anc-Respcnden~. 

ORDER 

This ~atter comes ~efore che Cc~rc upon che Application cf 

verolme Botlek for SUT:l!nary Confirmiicion and Enforc~::le:-lc of a 

JeEendan: , Lee Moore COr?oracion 

( '1 !"'cr--l" ) ha s objected to che application a~d ?lain:~ff, verolme 

Boc.lek E. V. ( IIVe::ol:ne rl
), hc.s repl~ed ~ ~~-=rc:to . Based u ?on che 

parc:es ' sU::>missiol:S. t~e Cour~ makes ics dece r::li..nat icn . 

Verolme is a Dutch corpora c ion · .. :'th its princ ipa.l pl.ace of 

business in che Necherlands. Verolme's pr~ncipal business is ship 

drydocking and repair. LCM is a Pe:lnsy l·l'a:l:"a cc=?oratio::':! wi::.h its 

principal ?lace of bu~ines6 i n TUlsa , Oklahoma. LCM ' s prinCipal 

business is che deEig!: , eng:':leering. m"-.'lbfa-::ture ar.d se:::-vicing 0: 
drilling derricks, mascs and re l ared equi.pmenc for the pecrole·..:m 

industry. 

en Juna 13, 1990. LCM requestec. chat: Verol;;!", provide a 

on ehe dri lling vesse l "3enreoch.' On J1.:Ile 25, :99 0 . Vero:"t:\e 

transmitted ~o LCM oy r.ele?~onic :acs imile ~ quotation fo r the ~ork 
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to be performed or.. u5e:nreocn" at 'Che ve::-olt:\e sr.':'pyarci. at: Rct.terdam 

Botlek. The q\.!.otat.ior.. cont.ained ~~e fol~o<".;ir..g languase: "Yard's 

Gene =a l Terrr..s and Condit.icns a=e ::t..:.2.1y app2.:"cable l1 and. "Orders are 

enly accep::ec on base cf the eerr..s and conditions as men"Cione~ 0:"'. 

che :-eVcreE s:.ce, ex.c=~c :../hen. pr~vio)..:=ly as'Z"~,=ci ot.he:-,IIi se . ,0 7 he 

quotation , hc''''ever , c.id not cont.ain t. ~e t.ex~ .:: any 0: the Ge:1eral 

':"erma and co::c.ir:ions prin:ed on ehe reverse sice c: Verolme' 9 

scacione::-y. LCM :a:.ced :'0 ·",l e::-o ~me a ~ur.::hCi.5e orde= dateci Occ;:)ber 1 , 

1990, ... hicn referred to the quota::ion tra~sr;1it:t.ed by Vero lme :: 0 

wCM. An acidit ::'ona1 d.:scription cf ,",crk, re ferril1g :0 the p'..:.rchase 

order a:1d to Ve r olme ' s quo"Ca::io::, .... as sene by LCI'! to Verolme 0:1 

Occcber 12 , 1390. 

Vercltte \Jo:-kec on t:-.e II 3en:-eoch" r:'S' rrom approximately 

October 2';' , 1S;90 to Decam;::er' 199 0. On ,,",,·tember 6, 1990, v<:rolme! 

in!orr..ec. LC1~ ::ho':: the f'ipi:1<. ...as not in accorc.ance vith t.he 

draw:'ngs and t.har: eXCro. work wo-..:.10 ce ::-equired . 

1990. Ve:::'olrne submicted a furcher quc::acion to LCM d"t:.d Novernbe::-

8, :'990, 0,," "Che reverse side 0: which were I?rinted the Ger.er" l 

Terms and Conditio!'.s. Paragraph ;;: 0 of ::-.e General Te::-ms 91'.0 

Conditions ~rovided that. 

(a ) 11 disputes which migh t arise fre:;, the agreemaOlC 
bet .... een the Contraceor and t.he Pri.:lcipa~ or from a:::.y 
sub6equent. asreeme:1ts resulting therefrom sho.ll ~e 
exc l '.lsi vel y sec tIed at the Concractor' e d:'screcion . 
either by a Netherlands court of law having ju=is~ic t ic~ 
or by arbitratic:1 in acco:::-dance · ... ich che Rule 0: the 
Necherlands Arbicr"cicn Ins::ieute . 

?aragra?h :1.4 also provided chat 

[tlhe :oneraccor 
?r i ncipal for a1: 

shall ~e entitled to charge the 
costs and expe:lses boeh in and o-..:.t of 

2 
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courc , :'ncidar:::al to t:he ~cl1ec~ion of any sums 
oucscanciin~ a~ci che i~~eres~ payable thereon ~ 

.'Z"fcer the '-'ork on the " Be:-,reoc!: " rig ... as completed, Ve=o~rr.e 

oubm:'tted t:o L~ a final i nvo i ce , ~h~~h ~a= cacec Decerr~er 6 , 1990. 

:SCM made cnree pa}1Tlents on t:le :":-.vcice , ~Ut a s of r.tid-l991 a 

':oalance rer:\a:'neo. due. On November 28 , 1951, ve:::-olrne initia::ad 

Cirbitrac.ion proceedinS5 i n tr..e NE:t h ~rlar'_cs .!..Zbicrat.ior'. I!"I.sticute on 

t:-:e basis o~ the a.r::'itrat:"o:1 cla ·..,:se in pa:-agra?:;' 20 , The 

Ne~herla~ds A:::-bicra:icn Ins t itute a~pointed an arb itrator , K.W . 

Breve t: , ir. F'e':oruary, 1992. 

place of the ar~~tra~ion would be Ra::=e r dam an~ that the 

~roceedings woul d be conducted in Engl i sh :anguage . L:M object.ed 

agreement: between the partieo to arbitrate their claims . It also 

asserted various other defenses in rega :::- d to the amo~ne =laimed by 

Ve.:-olme, i~cl '..lc..ing du::-es6. pa}'men~ and fa:'lu= e to ?erfc:::-r.I i!;. a 

wcrlcmanlike "."nr-.er. 

On Oc~ ~ber 3 0, 19~2, t~e arbiL~a~or re~~e~ed an ~~Ler~m award 

in ~hic~ he ccr.cludec chat he ~~d j~risdicci~~ co hear =he ~i6pute 

bE:~"'een che Applying Duee:' law , the a=-b:";::rator 

specifically conc:uded that t~e pa=-ties had ag r eed to ::he Gene r al 

Terr.:s and Condit:ions , .. ;~ich ~xp=essly included t.he a::-bit.racior. 

clause. ~ollowi:r.S noc':'ce to the parc i es. cne arb:"crat::.r conducceci 

a heari~g in regard to ~he parties ' ci~pu~ ~ on August 3 , 1993. The 

a =bitraco~ ~enciered a final award on January 19, 1~94 ~here~~ he 

awar ded to Verolrne: ( li NLG 16f:l . 60t.,59, the principa: amount c.ue as 

of ~.ugust 22, 1991, a..'l.a incerest at : :te Dutch scat·J.t c::-y rate f=-cr.\ 

3 
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Aug\.:.st 22. 1991, u:1 til the date cf payment:; ( 2 ) NLG 24.486 , lC fo ::-

Verolrne ' s re a !icn a=le ar:.r.or:ley fe es i ar!c. ( 3 ) NLG 21 .0 27 f o r t.he 

costs of a=bitra~ion. 

LCM declined to ~ay Verc lme the amount of the arb~c=-atc::-'6 

a\l.:ar~. ;" 5 a :!:esult, ','erol tne, f i led the instant a;:Jpli cacion , 

pursuant to the provis ior.s of the C~nven:ion on tbe Rec ogn: ticn and 

2:l!o::-cerr,e n c of Fo:ceigr, Arbit:cal Awards (the "Convent io~" ) as 

incorpo:ca ted in Co the ?ederal A:c~itration Act: . 9 U . S . C.h . § 201 

{ ~est Supp. ~S9 5 ) I seekins to con:i~rr. ana enforce c h e a=bitrator'3 

award agai~= ~ LC~. Ve::-ol.me specifically reC;:'J""scs that th" Cot: r t 

reduce ,he arbitrator ' s aware co judgment ~ursuant to Ok lahoma law 

and pursua:;:: ~c the pa==ies ' asreemenc., award :'0 v e::::,olr.'\E! t.h~ legal 

a~d no~l~gal costs ~f t.his e n forcement action . 

LCM, i:-: response tc -: he a ppli=ation , arS'"es t hac t.he Co:.:rc 

la:: ks j urisdi=t:io,,, over Ve rolme ' s appl.ication beca.use che 

aroitracion clause does net 

"aqreemer:t in .... -=i-:: ing" l!: 3rc:~ = le :! (1 ) of c:he Convent.ion. 1 7he 

Ccnven~io:l defin es "agreement in -.rriting" as "an arb:'tral claus e l.n 

a centra::t or an arbitr~t:ion agreement. signea by c~e 9arcies or 

cor.tained ir. an excha:-:.ge of l etters or t.elegrams . " Convent iC:1 , 

art . II § ~ , reprinted 1:-:' 9 U.S .C . A. § 201 note (West Sup~. 1995 ) . 

~CM argues that Verolme cannot offer proof of an arbi:ration :lause 

'A proceecing "falling under the Convention shall be deemed co 
arise under t.he law8 2-Old c :::eaties of ch", United Scates , " a:'ld 
o rig inal jurisdiction is in the district courts. 9 U.S . C . A. § 203 
(Wesc Supp . 1995 ). The ConveOl~ion applies if there i9 "a:l 
agreement in writing' :'n which tne parcies und.ercake to submit 
t~ei ::- di:ferences to a rbi tration . Convent.ion , art. 11 (1 ) . 
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• that was 9 ignec. ;,y the pa:---:iee 0 ::- ::ontained in an excha.nge c:: 

l etters. 

E"'ve:1.. i f c.he a=!:Iicratio:l clause sac.is:ies t he Conventi on ' s 

wr i ting requi r e ment , LCM contends ~hat t h e Cou~t shou lc ncne~~el ess 

deny verolme's appl ication . La~ speci=ic a l ly a=g~es that nc v a lid 

and binding ag-reement existed b .. tloleen tr.€! :?arties tc arbitrate 

thei r c l aims . h cc o rcing t~ LCM , the arbi~ rat icn c l ause a t i ssue 

was not a teru. of the parties' agreemenc because the text 0: the 

General Tenns anc.. ::ondi tions \lias not pro\.-ided ':.c Le t-': ~ith Ve =ol.ne ' 5 • June 25, ~390 quotat.ion . Mo:-eover . LCM a :-g"..J.es tha.t: ~he 3.=bi~rCition 

clause i s not mutually binding o n t he pa=:ies a nd hence is inv alid 

undar the doc cri::e of mutuaIi,:y 0= contractual obl':"ga=icns. In 

addi tion, LCM argues t ha t t he arbitral a\o.'ard is uner:forceable ur:der 

the convention because it violat:es t o public policy. ~CM 

specifically con~end6 that a portion of the tim~ and material 

sheets i:;'.'olved in the 1010::-:< performed by LCM by Verclme were sigr.ed 

by LCM under duress . According Co LCM, t h e arbitral award . wtich 

represents an agreeme nt: exacr:ed from d'..l=ess , is contrary 'Co p\.:..b lic 
1 .• • · .".".-• policy and thus : enforcGable . ?i~ally , LCM argues 'Chat parasraph 

11.4 in the General Terms and Condi tio~s, which provides for t:he 

recovery of costa and expenses, i s une nfo rceable against LCM as i t 

was not a part: of the parties' agreeme=~ . 

After revie~ing c he parcies ' subm~ssions and a?pl icabl~ ~aw . 

the Court concludes tha t: ic has ju r isd i ction over th~s matter . ~he 

Court f inds the arbitrat io~ clause at issue satiefies the writing 

requirement: of the Con~'ention even tl-louSh it .... as nee contained in 

5 
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• a II signed " docurne::c and even t:hou.gh the tex~ of it. ;,oias not: 

contained in Ve!"'olme 's ir: i ~ia2. quo~acion ot v ''':':i.e 25 , 1990. Tna 

Convention definition of . 1 • 
l:".C_Uc.es lIe~ ;her 

agreement (a ) signed oy the ?artie~ Or (b ) contained i~ an exchange 

of l etters or telegrams." Sohare Drake Ins . ~LC v . Marine ?owino. 

~, 16 !' . 3d 666 , 6 63 ( Set". CiL ) , ( emphaE~s adcied l , ce::ct. ce:ued , 

11S S .C: . 19S ( l994 ). As t~e arb~trato= found. the arbi~rat io~ 

• cla·..lse t...:as cO:1'Ca:":led i n the contra~t be: ... ·een tr.e parties wnl. "::':; 

consisted of the J ·.me 25. 1990 initia l c<uotacion and the October 1 , 

1990 p'.lrchase order . Beca.use "'hat is "c issua here is an "arbitral 

clause in a contracc , " the quulificacions of an arb:traticn 

agreement a re not ap.;:l icab::'e. A s isnacure or an exchange of 

l e~ters t here:ore ara not required . 7hus. because the arbitration 

clause was conta:":lea. an varbicra l cla~se in a contrac~. II it 

satisfies the "agreement. i n wricing " requi =ernent unde= the 
" 

Convention. 

LCM's reliance upcn Sen Mar . :nc . 'I . Tiger l?ecroleu1TJ Co;-o., 

• 774 F. St.:.pp. a79 (S.C . N.Y. 19~1 i , is misplaced . Although the 

a::-bitration clause in Se:, Mar . !!!c. appeareci i n a single telex sent 

to '7iger Pe.troleum Corpo!:'ation by Sen Mar, r:lc ., Tiqer Petroleum 

Corporacion, upon receipt of the telex, reQPo~ded with teleXES that 

rejected the entire contents of the telex ~hich had contained che 

arbitratio~ clause . CDnsequen~~y~ t~ere was no wricten agreement 

oecween the parcies containing an arbi tration clause beoause Tiger 

Petroleum Corporation refused c o agree co the ~erms of the 

•  
United States 
Page 6 of 13

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



• 

• 

agreement which had included che arbi c:-at: ion clause. I:: the 

ineta.""lt. ca..se I ho ..... ·ever r ~ he Genera l Te=r.ls and Conditio::s, w!lic r. 

conta:':lec I:!i€ arbit:rat.io;j clause at :'s 6ue, ..... ·ere i:1corpora-:.ed by 

refe r ence c.3 a. p :-oposed t.erm :.n Ve~o.!.rr.~'6 inir::ial q'...:.ocacior:. '!r:E: 

wic~ou: naki ns any cbjection ~ o 

inclusion 0:: ::. he Ge:1eral Te r .ns anc Condi. t ions. c.cce~tec. the 

quo::.acio:l. UP0:l ac::ce?t5.nce of cr.e quoe at::' cn. ehe ar~it:racJ.on 

cla~se became a pa~t of t~e parties ' agreeme~~ and sat.isfied the 

"agr eemer:c in wric iDS" requ:"rement: . 

As the: arbitration clause at issue " .. as an agreement ill '''' ::-it ins 

and :urisd::'c t ion exists over Verolme' s appl:"catic:l , ;: !le Court ;:-:'-"st: 

consic.er :,cr-1' S ocher argu ments r egardi:lg t he en f o r c e men t: of ;::'e 

arbi;::-atior. award. . In doing so. the court initially notes ;:hat. LCM 

ha s :-.0 ;: c~allengeci Verolme ' 6 abilit:y co sat:isEl' the requirements 

for seekins t.he enicrce<1Cent of che ar::'itral a '..ard. The Conventicn 

require s t~ac the parcy seeking enforcemenc c: a foreign arbit ral 

a ..... ard ( :. J file an appli cation : or recognitio:1 and enforcement of 

the award; (2) supply the "duly authenc ica:ed original award or e 

• d-.:.2y certif ied copy ;" (3 ) supply the origir.al arbic ra'C ion ag-reemenc 

or ~ ci.~ _ y cer::.ified copy; and (4) su?ply . if app=opriate , a 

• 

tr2.~s l 2.c~on of che award. convent:'cn . 0._ .... Since cne record 

shows thac Yero lrne has s atisfied chase four .egui r ement: s and Let-> 

has mace no chall enge in rega~d t o these ~equirements, the Court 

finds chat Verolme hae sat:iefied cne basic requirements :0:

er:.:orce ment: of che arbitral award unde r t:h~ Convent:'on a:"1d !'la o 

es:ablished a prima fac ie case of enforcement. 

7 
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Because verc lme has ~.;. t isfied :he =2~.i=e:nen:.s of the 

Can"encion , LCM has the l:::'..!rde:: CO escat:lish che a;:-;;itral award a t: 

issue is i nval id, As p revious l y sta::.ec. , L01 . in its =~spcnse , 

argues that ~he arbic:ral awa~= should no~ be =nforced d~e to ehe 

abSe~ce of a valic ar=icrat~on cl aus e , LCM sp~cifically argues 

: nat the arbic~ation c~auSe was ~o~ a p~~t of ~~e pa~ties ' 

agreement and chat ic ~as i~ya:id u~der t ~e cioc c~i~e of mu:~alicy 

0: conc:race"a2. obligacions. :.cz,.! also ar9'·...les :.hat t::'e a::bitral 

a'..:ard s hould no:: :"e en:orc ed b e.caUEe it v :.olaces >,I..:.:Oli::: policy . 

Simil,,= co LCM' s no ' agreemenc: in "'ritir.,;-" argt:.rnent, c:he Cot:rc: 

rejects LCM 's argument chat no va~id ar::licrae:ion clause was in 

effect becween the parti;;s. in nis aware , : he arbicrat.or , app lying 

Dutcn l aw , concluded that: the: c.e:-ms of ::::e pa~t i es l ag':"e~ment were 

contained i!l verolme' s .. 'une G5 ( lS90 C:l..!.otat~cn .. .....,hich sLat.ed t~a :: 

the Genera l Te rms and Conditicns '""e:::-e H::ul l y applicable , ,I a.nd. LCM 1s 

purchase c:::de r. whicr. referenced ve:::olme ' s quotacion . The 

a:::bitraCor =easonec =ha= suc h general conc~tions f:::equer.tly are 

referenced in domestic and inc:er~ational co~t=acts an~ that if a 

tt party aoes ~Ot viah to agree to referenced gene=al conditions, i t 

will objece. to t.hose general conditions. 1.::<8 t ~ e a:::bi trac: o r , che 

Court COnC h lc.es c:::at by ;:>lac ir.g ;; orde::: w!.:.h Ve rc l'tle without 

c~jection e.o che Gen~ral Terms anc Condit~or.s. 1.CM accepted the 

C-er;.eral Terms a nd Condi:.ions I wh':"ch :'::cl. '.:.::' e c. che arbit.ration 

• 

clause . The mere face. . :.nat :he text of the General Te r IT,s and 

Condic:ions was noe: a par~ of the quotat~on does no t ~ean LCM did 

nee. agree to the arbitratio!'. clause. .:>.s !loc:eci ~y Verelme , :, !"!.: 
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req..! ':'rerne:-.c of de:i:'l.iteness i :: .:;,. contracc rr.ay be sat.is fi ed by 

expre59 references to externa ~ sou~ces 0: ~erms . See, 1 E . Allan 

on Cont ract s . 3.28 , at 356 

( :390 ) (discussing the re~i=e!Tlent of defir:i teness l See oenera ll · .... , 

«estatcrr.ent (Seconc. ) of Cont::.-acts .§ 33 (2 ; (:5 81) 'i:herefo::.-e , 

because the Genera l Terms and Cond':'t:ions ... ·ere inccrpora:ed in 

'''",:-ol'''e' = quota':.~on and LC~ acce?ted chose ::e::r"s ... ithou:. objec tion, 

t he a~bit~Qtion clause was a pare 0: the pa=ties ' agreement a~~ is 

the refore binding upon LCM .' 

Tha Court also ::-ej ects LCI"" 6 arS'umsnt that the a r bit rat ion 

clause i s not valid u-~de r the doctrine of mutuality of coneractual. 

obI igaeione . ::;Ven ~: Dutch law we=e t o appl y the ",.ut ua litj· of 

co~t::-actual cbl igations doctri n e . the Court a leo concludes that the 

2The Court notes thae the Convention specify the law to be 
appl ied to the prelim':'nary question c= ,..,nethar a:lY ag::-ccme:l::: 
existed between the parties :::0 foreign arbi trat ~on . Generally, 
auescions of validity and enfo::-ceabil:':::y cf ow. ag::- eement a r e 
concrolled by federal common law , comprised of generally acceptec. 
pri:lciples of concract law. Geneseo , :nc . v, T. Kakiuchi « Ce., 
815 F.2d 840, 645 (2d cir. 1 987 ) . In the Court 's vie"' , LCM's 
argument may be construed as challenging the validity 0::
e:lforceabi li t y of the arbitration clause for t he reason that it was 
never accepted by LCM . 

~owever , the Cou~ notes that the Convention in ~rticle v does 
allo~ a party to asser: cha::: an agr~ement co arbir.=a~e i s not valid 
"under che law which : h e part i es have subjected i t 0):', fa::'ling any 
indicatio!'. cnereon, under the law o f the cOL:.nt:r.r' where the a"'ard 
"'as made." Convention, arc . V, In the ins tanc case , D·.!tch Ia",' 
would be the app licable law . Under Dutch 1 a ... , which ~as chosen by 
tr-e arbitrator, a valid arb itration agreement ~as i n e f fect: becween 
the part ies . LCM has ::lot ch;;.llengec che arbi trato r ' s 
: ~~erp:~taci o~ of Dutch la~ . However, even i f f ederal c ommon law 
'-'ere t o appl y , c he Court cone ludes, as scated abcvE:, that: the 
pa:-cies reacheci a velid agreemen~ to arblt~aCe the i r dispuces . 
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arbitrac:'c:-. cl a.use cO;;'lplies \,J~th the coctr ine . J '!:"'l.e arbitration 

claus~ in paragrap!: 2 ':) o f the Ge::-.e:-al ? e=m::: and ::or" .. ciit:ions does 

p r c·.-:de ~:-.c<:: ~l l dispuc.::s ,",~ich m1g:-.c ar~ae fro~. c:-,e parcies 

~gree"'cnt: shall !::Je eXClc.si·"ely 6::t:elec: ae Verclme ' s discree ion 

eiene::- by c Ne cherlands COllr':: of 110.: .. having jur~s'::iccic:1 or b y 

arbi r:~at.i~~ .. Eowever . ehe langua<;E b paragraph 2 0 <ioes noe 

rese~Je t ~ ~ righc o f verolme cc cake ce~tain disputes t~ co~=t ~nce 

ic ~as c~csen arbi ~ra~io~ . The arbitraL~on clause is chus not c~e 

t...'h i ::::' requires arbit.ra~':"on of ~CM's cl ai~s while per mieeing 

Ve:::olme's claim.5 co be s~ ct:led i :: co'..:.r~ . Therefo::-e , c:-.e Co;;,rc 

ti;-,ds C~2.c ar:,ic:raci ::m clause is rnu :: '~a lJ.y binding upon !:he 

l?arc i es . 4 

As eo :'CM ' s public policy defense, che Court :inds chat :'CN 

has fci lec: co satisfy ies r.eavy burden of esc abli shi~9 d~ress a~d 

coe rcior.. LCM :na:' ncainc; c.hac Verolme er.,p lcyees cb.reec!1!ned · ... or~ 

st~ppages o r stri kes unless LCM s~gned che cime and mate r i a l sheees 

irr.media':.e ly. The arbit.:-a.:. award I hO\Oleve= , does :lot c.emonst.:-o.:: e 

chat a:1Y s'.l:.:h tl".:::eat:s were ur:lawful or :.;:)?rci?~r . Nor does i t: 

3The C::lurc notes chat :he Rest.acemenc (Second ) of Concracts , 
which is comp:::ised of generally a:cep:ed conc::-act. ?rincip les , 
disavows c:'e type of doctrine 0: rr,ucuali!:y of contraccua ~ 
obligatior. relied upon ~y GCM. Rescat emenc (Second ) o f Contraccs, 
§ 79 ( c ) & ernt. f. 

"In ~::s reapo.."l.se , LCM makes a ::-equesc fa:: Ql. ECO'r ery on che 
issue of t~e validicy and anforceabi l:.cy of che arbi cration clause. 
However. '..:.:iae ::- t.he Conventicr.. . proceed':":-:.gs ~o co::fi:c:':i u.nci en:: o r..::: e 
forei g n a rbicral a ',..Iards are g e nerally sum~ry proceedings. 9 
u.s. c . ..!.. . § ~ _ llper i al E-:hicp:'an Gcve rr.~ent v . 3aruch-Fost e::
Corp., 53= F . 2d 334, 335 (5 th C1r . 1976 ). The Cour t concludes cr.a t 
LC!-f has r.ot made a sufficienc sho·,.::.;;g of ;.thy discovery :"s 
nec essarv . TheJ:"eforc . : he Court dec :' :'r:e.;; t.o "llc· ... LGI co pu !:' !'! ue 
di scov ery. 
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U\JltJi :.VS GARli ERE & wY~,,"E 

demonscrace c:"at LCM had no alternacive bu.: Co succumb to th" 

threac. . In order co prevai l on a duress defense . Lei'! ",auld be 

requ:':rec. ':0 est.2.bliGh such fact.o=:"£ . Restateme~~ iSecond ) of 

Con:::-3.CCE § 175 n) 5: c;m:. b ; § 176 «cmcs. Moreover, che Court 

r.oces chac the alleged ctreacs of Verolrne ' B employees die ~oc occur 

duri~g cne contracc fOYmccion. The=efore , the Courc concludes chac 

publ ic pol ~cy defense doe9 not precl '..lOe t:he enforcemer_c of the 

arbic=atio~ a~ar<i . 

Lastly , the Cou::-c finds thac Verolme ~s encicled ~o ::-ecover 

che C05':5 and expenses it: incurred In ::he arbitrat:icn anc. in che 

~nforcement 0= this accion. Similar to the arbitration clause , the 

clau~e providing for the recovery of costs and expenses was a par t 

of the General Terms and Condicions , which \,las incorporated by 

reference in Verolme's June 25, 1990 ~uotation and was accepted by 

LCM in its ~urch8s2 erder dated Octobe~ 1, 1950 . 

3ecause the Court ha.s jurisdicc:.on over chis matter, Verolme 

haa satisfied the requireme~tg for applying for the confirmaticn 

and enforcemenc of a foreis~ arbicral aWQrd ~,der tne Co~vention, 

.. as incorporated into the Federal Arbitration Ac t , ~CM h.s :ailed co 

sacisfy ice burden of demonstrating t~e invalidity of the arbitral 

award under any defenses l:ated in t~e Convention and Verolme is 

• 

entitled pursl1ant co the parties' agreemen: co recover co~ts and 

expenses, che Court f i nds verolme's application should be 9ra~ced . 
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• 

• 

IT IS TF3REFORE ORDERED c ~ac the Application of Verol me Bo~lek 

:or Surnma::y Confirrnatior: anc.. Enforcement of a Fcrei::n ~r.bJ. ;: ra l 

A .... ard (DocKet. Entry ;'1 ) is GR..;NTED. 

I, IS i"URTHER ORDER2:J e hac Plaineif::, Verol:ne Bc.c:lek 3."" . . is 

e:1.tic!ed tc judgment. in tr.l.'= am·:"-.. Di:.. q: ch: arbi~Iator ' s awa:z:: d. ar:.d 

interest:. 

17 IS FL'R:-;;ER CR:JERE:C r.ha: ?lai:-:c i ff , V~rolme Bot~ek 3 . V ., is 

""'':itlec, as part: cf ies judgrr,em:, co recov,;,r :':5 reasonab le cost's 

anri expenses in=~rred in prosecuting chis actio~ . 

IT IS FURTHER ORDERED ch~,- ehe parties are to confer v i t h each 

ocher in socd faith pri:Jr to Sepcernber :'3 , :~9S c.~d determine the 

reasonable amount of cosc:; a:ld ex?er,seo co be ~l"_cluded ~::l the 

judgme:1t _ If the parcies ha-.re been a!::>le to reach a:1. agreement as 

':0 the reasonable amCU:1.t of cos~s and =xpenses to be included i:l 

t:he judgment, Plaintiff shall prepare and suDrnitc,o che Court no 

later than September 15, 1995 , a final judgmenc purs'..lant to 

Oklaho~a la~ , which r.as !::>een ap?roved as co form by counbel for 

LCM. Howeve::-, if the pa:-ties, a::cer co:;ferri;1~ in good taith , have 

• been '..!nable t.o reach iln "-g::-2emenc i z: regard co a reasonab:.e amount: 

of CO~t6 ar.d expa~ses, ?laintiff shall SUbmit to the Court no later 

:::han Septembe!" 15, 1995, a mocior: a"-:l sup?orting docume!'.tation 

regarding :~~ iS9~e of coses and expenses . Defendant shall then 

respor.d to tte mot:cn no later than Sep~ember 20, ~~95. After the 

Court makes a deterrn:natio~ 0: the allowab:e costS and expenSES, 

Plaintiff shall prepare a~d submit to :::he Court a final judgmen t 

pursua::.t to Oklahorr,a la-"" , which has been approved a,s to Eorm by 
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... " , v' , 0 oJ t ."I. ~ "..1.' ¥ V U _ ::0 ':' d 

• counsel for LCM. 

ENTERED this 1 ~ 
day of ~t, 

MICHAEL BL"RRAG!: 
u~ITED STATES D ! ST?, : CT'v~~ 

• 
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