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( " , • HZI RESEARCH 
. ( C, • • 9j 

UHIT~D &TA~ES DISTRICT CO~f 
30UTHBlUI DlITilICT 0' Mini ~ORJ( 

-··---··-----------_·--··----------x 
tn tho ".t~.r of tho P.tLtLon at 

HII RI&IWICH C!NTIR, IN!:., 

Pltitionu, 

- oqatnlt -

lUU IHnRlJIIINTS JAPAlI CO., IHC" 

R .. p.n~ont. 

---------------------···----_····--x 
HAIgHT. Pi.trig' lYdqa, 

H civ. 2141 (CIHI 

HIHP8AHDUH QPINION 
AHP OHRP 

Til. IbOVI-oaptionael 0"" 11 pr .. lnUy ~ocon tho Court on 

o petitL.n to oODpol arbitratLon, undor tho r'dual Arbitratlon 

lot, 0 U.S . c. , •• Rllpondont hal fLl04 • orol.-motlon to 41 •• L •• 

the p.tLtion purluant to Rul. la(bl or tho 'e4~ll ~ul •• ot clvil 

Proclduro ..... tin; (i) thlt thi. Court laok. p'rlonal jliril4iotion 

and (111 on till i"O\Inel or toru .. non .onvlnionl. rDr thl u .... o Olt 

fortll bolov, tho p.tition il qrantlel and tho croll-motlon dlnild. 

8)CKOROIlJiD 

'l'hh 11 an Igtlon arlai.v out 01 I dilputl bltll.en 

Petlt1Ql\u, HII l ••• u'ch c_nttr, Ino , ("HUM), a d.lvilaptt: qt 

~Ielical .oaput.r ~lpmlnt, anel RI.pon4lnt, fUn InltrU.lnt. Jlpan 

Co., Inc. ("sun"l. I ,,"dioll 'quiPl'llnt IIiatrilNUqn oomp.ny. HU 10 

a N ... ~ork oorporatlon wlth ito prinaipal phol of bulina .. lOCltlel 

within thil Dlltriot, ln Tarrytown, ~.w York. Affidavit Of ~urt I. 

Itll (n.rdnaftu "ItU "Ule1avit"I, , 13, .un 11 0 Japanll. 

oorporati on wit h itl prinoipAl plIO. or bUlin'" in Tokyo, Japan . 

1 

"ttiOOVi t, iHhi~lt C, .t C0004, 

H~I c101 .... thlt in JUly lIU, ... ruult ot this 
, .a r.1ro !"l 'I" .. . ~ .. _ ..... _ . _. 

AftiGavit of YOh Chi. Lu (hlr.inattor "Lu Atllo,vlt"l, ! 2. Sun ho. 

no HI" York ottici or naillnq lddr •••• ~, , l. 

Yah Chi. tu VII I IhlrlAoldlr 01 Sun during port ot the 

tbo plrlod rUevlnt t6' th1e dilpu\:4 anll I. now thl Company', 

Prilident. Aooordinv to LU, Sun'l firlt contlet with HZI "a. in 

Hong Koni in 1'" th~oU9n • bu_1n ••• acquaLntlna. n ••• d 14war4 MQu. 

It., , 3. Nou ~I' not .tflll,tld "Ith .Ith.r comp.ny. Hou Ill'~ldly 

II~td Lu "wnother lun "ould bl int.r •• tod In melting wltb 

rlprellncativ •• Of a ~itld stat., corporltion that Wli dlve1op1n9 

I brain leannini dIViol . " llL" , 3 . LU a1&i .. tllat he •• pr .... d hl. 

lntere.t to Kou lnd "(Illlortly th","tt", . ,. r.o.iva4 I lattlr or 

t.llphonl alii ira. Kr, XUrt It11 (otl HZI. " llL., ! 1. 

HZI off.r ••• om.what 4ilt.ront aocount at thl1 initial 

aoneoot. lurt Itl1 WII tho Pr •• idlnt of KZI durinq tho tlao tho •• 

.vent. took plea. and, .ine. '.bruary 1994 , ha. al.o b •• n HZI'I 

Chlet lXecutiv. Ofticlr . 1tl1 Affidavit, t 1, Xurt ttl1 contend. 

thlt the rilitlonlh1p we. initlltaa Wh.n, ln Karch 1'.9. LU 

DonhDCIII lurt ItLl'. Utll •• , Nun ttU, who waa and rnainl 

Chlir.a. ot KiI . llL., 1 15. TIIII contaot, Xwtt Itl1 maintains, V.I 

''unool101toel" . llL.. 1 15 . 

It i. "V •• ld, hovavor. thot Ift.r tIIil inltl.1 contlc~ 

tho Itil. Igr.14 to ••• t LU ln Japln Inel lt i. Ilia e,rald that 

IUgh a ... Uni took plaoe, pO .. iDly 1n Nay 1111. ~, ! 6/ 

luppUJI6IItol Atfidavit ot Yoh Cblo Lu (h.rolnoftor "r.u Supplemental 

Affidavit-,. ,4. A Letter Qt A9~ •••• nt vas thin Ixecuted b.t~.en 

HIt an4 chilan Unitod LtO., a minority Ihorlnolel.r of Sun . Iti l 

~ 

r •• plot to t1 •• 11&ln9 Itt en I;roomlnt ." Lu AttldlVit, f 7. ovor 

tho nl.t ellVln .ontlll thl partil. nliotlatod furt hor by tollphon. 
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Attldavlt, Ixhlbll C, at C0004, 

H!oI cla1u that in July 1,." II • rillult of thll 

n.et1n9, .un Degan to ord.r HZI product. tor dl.tributlan in Japan . 

Itll Attldavlt, I 17, Exfilblt D, HZI t ••• na. gont.n4. that ahlp~.nt 

tor th ••• or4UI "1. "r08 T.rryto\ll\· or "rOB HI" 'iork.~, thlt Bun 

wa. t. pay ~.r .hlpplnv and ina.rane. from Naw York ln~ that IUn 

pl14 HZI by vlrlhq tundt into HZI'. Chi" Mlnhattan bank account In 

Tarrytown, NIV York. I4., , 17. 

Both p.rtlll avrt. that tho Itll. ..turnld to Japan In 

.lthe< lapt_r or OOUbor Ult. nu Aftldlvlt, t 18, L. 

Atfic1avit, ~ 5. Further negoUatloft. teo): plto. en thil vlllt , 

o1tholl9h 'l1li 414 not IXlout. tha drart 19 ..... lnt thlt tho 1till had 

brought vith thill. NtVlrthlhu, HZ! has pr ... ntod to thl Court tllO 

nandvritten .9r ..... nt., appanntly olgnld .t thh Un., Which .tate 

HZI an4 8un'I intlnt to Intlr into a .ora oonpr.h.naiv. aqr.lm.nt. 

Itll Atti4avit, IXhibit C, at C0006-0', Both parti •• aqr.a that at 

tnl1 .tlqo lun ordorod HZl product. tor pl.c.~.nt in Japan, 

1.\1 cl.all11 th&t., af'tlr thll vll1't. to -lIpan, no further 

uvot1ationl tOOk pOlo. untU Hovtlllla:, UPO. LU Affidavit ! 6. 

Hovlvor, HEl ha. attaoh.d to it. attidavlt. oorre.pondenol bltw •• n 

HU an4 .un luqV.lt1ng that nI90t1&t1on. took plao. durlng th1. 

plr10d. Itil ACCld~v1t, EXhibit C, It COD10-Dlll. 

HZI and lun »otn a.knowlodge that Lu vl.ltad Ho" Yorx 1n 

HovOllt>or UtO to ntgotlat. 1I1th "%t, "t.orth.lon, whilo HU 
< 
~ oDn,ider the •• n.qot1.~lonl to have »eln trulttul, Itl1 ACC14IVlt, 

P t 13, Sun ergu, ... that t.h, n'90t1&'t1ona ueccoftplhhec1 noth1n9 w1th -P 
3 

~ 
~ 

• 
rea plat to tLne.U,11ng' .. vr~tt.n IQre'.tnt.. tI Lu Atticavit., s: 7 . OVer 

the ntxt eleven .ontn. the partl'. nl,otlatld turthar by talaphone 

IncS, loocrd,lhq to HZI, 0.110 by aorr .. pondlnal. Itil AffidavIt. 

EKhlbit C, at C01JI-Oa4f. In a4dit10n, HZI alllgol that, In 19iO. 

.un twio. .ant employ •• , to UtI'e ottio.. 1n Tarrytown tor 

training. ltll ACCldavlt, t 25, 

Sun and HZl ovontually dvn.4 tho gontragt now in d1oputo 

(tho 'A;r.omont') on ootobor 12, 1"1, in ~. An;ol •• , Potitlon, 

Exhibit A. Thl Aqr .. llOnt required Sun to I>urch ... I .. lnlmlllll ot 

"00,000 ot produot. from HIt Detw •• n Dloaaber 1, 1'90, and Karch 

31, 1"3, and a ainl.ua ot ,a!O,OOO ot HZI'. produot. 4ur1h9 .ach 

.ublaquont y.a. that tho AVr •••• nt Wa' r.n.~.d, Aqr •••• nt, t~ Z.Ol, 

'.0'. run VI' raqulred to pay fltty peroont Of the puraha.o prloo 

In advlno. and the r •• aind.r aCt.r ,doli •• ry . Th. Agr •••• nt further 

prov14od that U[t)h. oonatruot!on, lntarp •• tatlon and perforgano. 

ot thl. Aqr •••• nt .hlll b. vov.rnaO by tho la •• ot tho Stat. of N.w 

Yor~, un1ted state. ot A •• rloa ," Aqr •••• nt, ! '.DJ. Mortover, it 

additionlily provldod that "[l)n the evant ot a dl.putt b.twoon tho 

parties whioh oannot bl rl.olVt4 , tho parti •• lira. that each party 

.h.ll I.llot an •• bitr.tor and th. two arbltratorl aball .allot , 

thlrd .rbitrltor, all of Whoa .hall be "&abora oC tn. Aa.r1oan or 

Jopan •• a Arbitrator Socioty, who 11111 r •• olvo tho dllputo." 

Aar.'m.nt •• 9.0' . How.v.r, •• hftth p.~L •••• " •• 4., ~.~O A¥. hO 

luob ol"9an11.tl0ft ••• tha "Amerioan Ar»ltrator Sooilty" or the 

"Japan... Arbitrator SOciety", Although orqan1utlonl do IKllt. 

ant1tled th' -uarloan Arb1.tr.tlon .... oct.tion .. thet'ei.n.ftar "MAli ) ' 
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And the "Japan COlNDerol.1 lrb.Ltration ",.oQ!atlon't (hareinlCtlr 

"J'CAA"I. 

Sun ollo~.<lly toU.4 to .. tllty tho MnUll Hinll1l1111 

21 purah ••• R.qulron.ht and, oon.oquontly, on ~anuory 10, It'4, HZI 
r 
" > 
2! 
!'1 
." 
:> 

< 
0 
r 
;:; .. 
p 

5; 
~ 

.. do • 4.und tor ubitration, ... klnq to h.vo til, Ubltration 

conduoted und •• the AAA pur.utnt to tho AlA'. Internation.l ~lo •• 

aun ho. objaotld to tht. d .... nd, a<quin; th.t it. A9 •• oaont with 

RZI di4 not atatl thot any .r~itration would bl conduoted by tha 

AAA. nor tnat tho arbitratlon Would takl plloe in «.w York . 

DISCOSSIOIl 

Thl 0' ••• rl ••• out at • ooamlrolal 10911 r.lltlonlhlp, 

ulU.atoly r.duced to a written oontract, betwoon I K .... York 

corporation and • J'p.n ... oorporotion. The oontraot provides 

thlt anr 4l.put. b.tVeen thl partl.. will b, resolvld by 

Ubltratlon. Tho.. cirou"lC.nc.a brln9 the 0". ...ithin tho 

conv.ntlon on tho R.o09nition of Por.ign Arbitral Awardl, .iqnod by 

bOtII the Unlt.d atlt.. .n4 J.p.n, and impl ••• nt.4 by Chlpt.r a Of 

the rld.r.~ Arbitration Aot, 9 U ••• C. 5S 101 ~. (CUD. Ann, 

pocket Part 1995). III rl1lntp. ,.p,A, y. Ch11Cyich Intarn.tionll 

~, 7,g "aupp, 122', 1234 (a,g,H,Y. l'9a), Oil 'a. in. Lt4. y, 

Irek'D aUI !rearfuo" cg. LtC . , .13 "eupp. 413, 485 (S.D.H.". 

1985). Thl. Court'l povor to GOlpll arbitration i. oont.rred by I 

u.s.e, i aoe. ~ubjl.t uttor jllridloUon 10 dU'lvod troll 28 

U,S.C, 5 UH, o1no& a.tlonl or proc •• 4inql "tallin9 under the 

conv.ntion oh,ll ~. deamld to orl.1 und.: tho lawa and tr.ati., ot 

tho Unit.a 9tlt.I," I U.8.C. S 20l. Thu. HZI', lnvocation ot "28 

5 

Irb1 trltlon aQr •• llent. Th. domin.nt purpoll at the pertie., 
Cl'l!"lv . )( ru· • ••• 1"1 ' .. .. ~ ..... _ _ ._ .. _ __ ~ 

• 
U.'.C' S 1331(1) (l~ I. a bid, tor .~l)"Dt lll.cter jurhdlctlon . 

vhlla ta.tually j~.tl'1.4 by thl dlv.r.lty at tho parti •• ' 

clthanlnip. II unn.c .... ry In view at , ll11'. lna.pondont 

,url.dlotlonal 9r.nt, filAntp.t 1234. 

Ko queetlon of thl •. Court'. p.rlon.l jurildiotion ovar 

sun .rl.... Tn. contrlot provid •• th.t N.w York law 90vlrnt, and 

th.t tb. united .tat.. I. .no Of two .peolfi.d pIAOI. tor 

arbler.tlon, tho othor baIng Japan. Arbltratlon .qr •••• nt., 

t.vor.d by pUbllc polloy , ar. oon.trued bro.41y .nd In .ocord.nc. 

with aOllllon .. nil. I oon.true thil oontraot II an ., ... Illnt by 

awn, It cIII.d upon to dO '0, to lrbltrlt. 41'putel in Naw York. 

"It tb. p"rtlee a,read to a.bltrate in lI.v Yor~, thin lt il I. it 

thoy w.ro phy.lc.lly pro •• nt In N.W York, thoy h.ve aon'antld In 

IdV,no. t.o Mev York ,urhOlation,M At,len t • 'blpping: Cpr;. v, 

Q»"y1sW-1lend,r •• SQ., .. 3 r.,upp. 114, t11 'I.D.N.Y. lt7') 

(oltlng ..... ) , ltllntt .roll under ClIopt.. 1 ot tha lIdenl 

Arbitration Aot, ~t thlt aak •• no 41tterano" 

Th. proyillon In the arbitration .qr ..... nt tor two 

pO.llbl. VlnUI • • the Unit.d Steta. (~hl0h I oon.tru. to ~lln N.w 

York) or J.pon, ~.I tho li"le04 ottoot at ,1ving tho party tir.t 

d.a.ndlng arnltratlon It. cholol . It Sun hId tlr.t dlmandod 

•• bitratlon In J.p.n, "II would h.ve b.an obli,.tad to coeply. 

The tinll point at i.tu. ari ••• aut ot tn. fact, aqr •• d 

by both parti." thot n.ithor ot tho or,oni.atlonl r.tlrrad to In 

tbe .gr.am.nt, "the Anerioln or the J.p,n.e. ArbItrator Sooi.ty," 

exllt., That furnlah.a ng impedi.,nt to enforoement ot the 

6 

think ritnt . II 
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arb! tnt-ion agr •• rumt. Tnl dominant purPO.I ot the parties, 

cl.arly .xpr .... d 1n thllr oontraat, vas to r"olve dhputea by 

.r~lt~.tlon . It thl partie. imp.rfectly or lnoorrlatly 4.,lqnat, 

till lnltru.ont~lity tllr~u9n which Ir»ltrotion .1I0uld bl effeoted , 

thO oourt wUl Inroro. tho oontrlot by .. aklng In appropriato 

4 • • 1qnation. Ial lett. 'POtHO,t JDOU.tty Yo Harwyn l ot.rnotipn, l , 

~, U2 F,SUpp, 907 (S,D , N.Y.). In op inion by ohtrct Judgl 

'llroo. II 110 then VII. &U1,4 , &7. r. 2d 1)66 (2d Clr . 1171) I 

L.borDtOrl •• ficO,amlo 8·A· Vt lAreat ' .bgr1tor!'I , Inc. , 31 A.0 . 211 

n., 2U N.Y.I.ad 756 (ut Dopt. 1,..); and DIID" Inginll.lng cprp, 

v. X , L ceo,e""ction esc I 6 A.D.24 ?10, 1,. tl.V . S.24 120 (:lid 

D.ptol. 1ltt!4.., ~ N.Y.2d eu, 111 H.Y.I.ad "4 (U,' 8) . Thh 

•• lutlry prlotlo1 find. qlobal loolptlnol, , •• IllP LYpky-Gold'ti[ 

IntlrnDtign') (H, X.) 1&d. v, Hg "99 I •• ,"ptnDart"q Ltd" 1'93 Ho. 

"'1 ('up.ct. Hon9 lIong lU3), vIIlto the oourt, t,cld vlth In 

.rbitr.~lon .gT •••• nt d.,1onltlnw • non-IK1etent arbitrltion 

ori~ni'"tlon, .ald, 

I "bellIV' that til. oorrlot approaoh In thi. 01.. 10 to 
.ati.tr .Ylllt 'hit tha p~rtlli hava oll.rly •• pr •••• d 
tho intention to .rbltr~tl any dllput. whioh .IY .ril' 
unur thlo oontraot. I III 'a .~tlotlod • •• • A. to tho 
r.ter.no. to tho non-I.bunt arbitration in.tl.ution Inll 
rUl •• , I b.li,vl tha. tho oorroot approaoh 1. 11.ply to 
i9nor. it. I o.n Vivo no .tt. ot to 1. In4 I ra,.ot all 
~at.rlno. to 1t .0 a. to b. abll to 91v •• ttoot to to, 
ol • • r intlntion at tho p.rti ••• 

In tOl 0'.' at »ar, tba Am. rioln Arbltr.tion AOlooi.tion 

1, an anti rely appropria.. d •• ivnl.ion , I direot thot tho 

~ I Irbltration of dl.putoo botw •• n tho partl,. proO.ld bofor. that 

.0 bOdy forthwith, .ubjlot to whateVlr proo.dural rul.. thl AAA may 
• 
p 

7 
~ 
~ 

. 6 
think rioht . 

" 'I " petition ~o compil arbitration 11 qrant, d. Bun'. 

oro •• -potitiOn 11 denied. TIIi. Court will retlin ,urillliGtion to 

Gonoider any h.uII tnH •• y ori .. ottar tba Irbltrator. hoy. 

r_ndlrl4 th.1~ Ivard. 

Datta. 

It 1. so oao~. 
MoW ~ork, Nev York 
.IPt.llbtr,., ,1ft!. 
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