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thereta, it 8 hereby OHDERED thai said
Maotion & GREANTED in part as follows:

1. Bommary Judgment is awarded to De-
fendant as to ol counts of Pluntifls' Com-
plaint;

2 Summary Jodpment @ swanded to De-
fendant ae to its Counterclsim onder the
poliey In the amount of $ITROI16: and

% The Motion for Summary Judgment is
bereby DENIED with respeet to Defen-
dont's Coudilercladm under 18 PaCons Stat

ALAMBEIA
.
TELCOR INTERNATIONAD, INC., et al.
Civil Action Ner OCB~95-1551.

United StatenDistrict Court,
Y Winryland.

Afiril 5, 1996,

fENresontative under repressptation  agres-
et invalving Delawnre corparation broaght
#it aygainst corporation, its owner, another
corparation alse cwned by oener, and presd-
dent of both eorporations, alleging eluime of
bresch of contract and ecommercial torts
Defending parties moved for dismissal of
enmplsint gnd representative moved for sam-
mary judgment &s to & corporation which was
algnatory o agreement. The Districl Ceort,
Blake, J.. held that: (1) claim that represen-
tative wna fraodulently indueed to enter imto
apreement woukd be submitted to arbitrationg
(Z} representative statod couse of action on
elnim that second corporation was affiliste of
firat, and eonseguently boond by distribotion
by representation contruet and its arbitration
clamse: and (F) representative stated cause of
petion on elaim that second eorparation was
bound to distribution to representation

#28 FEDERAL SUPPLEMENT

agreement and 4a arbitration clanse, by peis
cipals of apparent suthority.

Motions {0 dismiss demied; summery
Judgment motion denled.

1. Arbitration &=

Court seeking tof epfyce  arbitration
must first decide (Jowhather parties agresf
to submit to arbifuiiens end (2) which dis
putes parties giresd te submit to arbitration,
2, Arbitration ®=75, HL14

In Wgeiding whether parties agreed to
o aebityubility, federnl courts should apply

ordinary state-low principles that govern for-
mtson of eontrieta.

i Arbitration &2113

Question whether parties were bound to
arhitruie and what issues wore oovered, wa
imane for courts, not arbitrator, unless portieg
clearly and cnmistalably provide otherwise
in arbitratios agrecment.
i. Arbitration £=7.1

I an sgreement is slent or ambigueens
regarding whether particalar dispate is arbi-
truhle, it is assumed that dispote is sobjet to
artntrakan,

h. Arbitration &=7.1

Policy favoring enforcement of arhits-
thon agreements applies with particalar force
in eontext of international comemeereial rans-
actions subjest o Federal Arbitration At §
UECA § 200 ot seg.

Agresment Lo arhitrute “fectual jssoes
nrising in eonnection with contrnet.” roqutred
arbitration of claims by mamfsctores’s g
resentative for Near Esst countries thal
manufscturer had fruodulently misrepresen-
el s stats &5 4 telecommunicacons compe-
ny, its capahilities, equipment and expertise
7. Arhitration &=23.11

Court shoold refer claims of fraod in
indueement of entire contract to erbitretee,
bt sheuld reselve cladms of fraod in ndoee-
ment of arhibration clmee on iE o

United Sta
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Clis g 520 F.Supps 458 (DM 1#98)

i Arbitration &=7.5

Phrase “disputes bereunder,” appearing
in srhitraton clamse of contract mvolving
Middle Eastern corporation representing
[nited States manufacturer of telecommuni-
required arbitration of claim that repressota.
tve bad bheen frasdulently indused to anter
ity agreement. 9 USCA § 200 ol seq.

Ser pizhlicathon Words snd Phreses

for otber jodicis] consrructons and ded
[Falialalg:]

4, Contrsets S=E30(41

Nenr East representative of telesomima-
pirations corporation based n United States
giatid] bresch of confrest emame af action
ypilrst soeond corporation which wes under
pomiman pomteal with corporation but was nist

polieve that one of the “affilisies™ to which
montract expresaly appled woe second sorpo-
ration, and that one of the “individuals™
bound by contruct was person who was sole
memer of both eorporations,
. Arbitration &=7.3

While it is true that arbitration is matter
of comtruct and a party cannot be required to
submit to arbitrution any dispate which it has
net agreed to submit, there is no strict res
quiremment thut only signstories to an arbifra-
tion agreement be suseeptible to compelled
irhitration.

1L Evidenee S=445

F'arol evidenoe is ;nu;pl-in
what parties meant to using an
mbigoous term in mgTeemEAL
Hemtatemant

af Contracts, Z100F),

would be required

o term “aifiliste™ used in
coverage of nepresenta-
ton hetwean Near East represen-

tative and American corpornton engeged in
% production of telecommunications equip-
ment, agplied to & second corporation having
Eame yemership, 5o &8 to smbject pecond cor-
Pursiion io arbétration clause of apreement;
ierm “affilinte™ was not defined, and was
enseruently ambiguoas.

1. Principal and Agent =

Under Maryland low, apperent. aathorty
may arise when actions of prinopal, reason-
shly interpreted, cause third persen to be-
lieve in good faith that principal consented to
acts of agent.
14. Principal and Agent S=93

“Appurent sutharity,” under Maryland
low, may arise whes prinsipa] knowingdy per-
mits agent to act in & certain manner as if ke
were suthorized provided action or manifes-
tation of authority giving rise to relinnee is
that of principal and reliance by third person
on sction or manifestation is renscnahle.

See publication Words and P‘.Iun.si

for ather judicial commrsctions and def,
15. Federal Civil Procedure =541

Hn!m.lmmautilﬁ. ding sam-
mary judgment, ﬂﬂtd‘ﬁ'.ﬁlmthﬂ'pﬂ!ﬂl-
thntﬂlmllmmmhm‘éﬂmhltﬂ-

hian corporation, had
apparent fifthiests to hind second Delaware
corporgtiyn Daving identical ownership to
mﬁwmﬁmmﬂ#wﬂm

thmnﬂrmmmrj'nrmrmwdmm
_m-mmml.. there was evidence that presi-
deeit told Arshian eorporation that ngree-
sent woald cover seeond Delavware corpors-
ton.

16. Arbitration e=I2

Prejudgment attachment of corporation
having comemon ownership with corporstion
about to commence arbitrntion would nol be
granted, for perbod doring which sourt deter-
mined whother corporstion to be attached
wug bound to arhitration terms of agresment
i hidd mot signed:; sttachment would be eon-
trary to arbitration agreement as well o=
Caormrention on Heeopnition and Enforsement
of Foreign Arbitral Awarde,

Bamuel Rosenthal, Washingrion, DC, for
Plalnuff,

Jeffrey M. Behwaber, Rockville, MIN for
Defendants.

. =
ot

-

United States
Page 2 of 18

2



)
Y

6D 9% FEDERAL 5L _.s{ENT

MEMORANDUM (P INTON
HLAKE, Datriet Judgs.

Om Angust 11, 1906, the plaintiff, Alsmris,
filed o wix count complaint agninsl corporats
defepdanic Taleor International (“Telear"),
Operatar Communiestions, db's’ Ooeor
Communications ("Oneor™), snd individual
difendants Horald J. Hasn, and Joseph F.
Bwitzer. The complaint wlleges o variety of
claims spunding in breach of contraet and
pormamercial torts.

At the center of thés ease 8 o contrsct
ocontaining & brosd arbitration claose. The
contract B elgned by repressntatives of
Alamria and Teleor. However, Alamris also
sopky to hold Omcor luble on the somtrast
under two theories. First, Alamria contends
that Omeor and Teleor had o principal/agent®
relationahip for the altimate benefit of
Mmmmﬂmum
Teleor's corporate vedl in arder to
liahle for Teleor's alleged brescheelthe con-
tract. fhmrhm:huu‘wmth
required to defend this lnwsait beeanse of the
absencs of eontractual gebeity with the platn.
Gff and because it is fu shparate and distinet
:ru.i:yhrtuTﬂeu. ¢
'I'hlnmuiglbbﬂﬂtrhemurlmw;
and Opecos’s mpthons to dismiss the com-
plaint, Ogetelamotion for & protective order,
lnd.ﬂllﬁ:-'nmnﬁnnﬁrmjjud[m:m
andhprovisionsl relief. For the ressons set
Ttk Below, Teleor's motion to dismise will
bo desmed & motion to compel arbitration
afid will be granted, Omcor's motion (o dis-
miss will be denied, Alumria's opposition to
Onenr's motion to dsmiss will be desmed a
mation to eompel arbitration and will be re-
gerved pending an  evidentinry hearing,

Alsmrin’s motion for summury judgment as
to Teleor will be dented, (heor's motion for a

I. The document sppears o be doed “1 Jon of
1955  Alamria's complaing slleges that the
agreement wis completied on or oheut Juse 1,
19%3  Both af these does amedoie Teless's in-
corporatsnn. The agreement, however, stsles
tha Tideor is & “mewly formed Delawsre corpn-
ration.” The agreement hirther ndicates that
the principal offices of Oocor and Telcor were
Incsied in the same suite in the same office
budldeng in Bethosda, Maryland,

3
o n
*ﬁﬁ“”

=

protective order i denfed, and Alsmria'y mg

tion for provisional redief will be donied.
L

Alumris ks & corporaton prineipally Incge)
in Jedds, Seudi Arabin, and orgpanised snde
the lwas of that couniry. Oneor and Teles
are Delsware corporationf; the prisctsd
plaee of business rw.h&ﬁpulﬂmj.
Bethesda, Marylund. =

COncor was incoghoriel in June 1992 Tel
COr WRE § ot Jume 1998 AL some
time efther | or around the tme of
Telcor's incoepol Oneor and Telear e
tered ifto a} Acvounting, and Mazage.
meni\E Agreement.”! The agres

ﬂ;iﬁdgmdl‘m-ﬂmhgl..(&-
treastirer for both eorporstions,

EAR for Teleor by Kenneth E. Millard, pres-

fent of both corporationa. During the term
of this agrecsment, Teleor would not “sell,
tranafer, encumber, lease or otherwise s
fer or dispose of all or any portion of i
sapplier Bst or contracts withoat Oneor’s pr-
ar Teleor Services Agreement (sic] Teleor
ghall mot sell, lense or otherwise dispese of
any of Teleor's other pasets which are neces-
gary on a current basis for Oneor's business
without the prier written consent af Onoar™?
In April and June of 1994, Telcor and
Unear respectively fled “Personal Property
Return" forms with the Maryland State De
partment of Assessments and Thestien. On
each of thoss forms, the teo defendsnd o
porations listed the sume officers ¥ and Haan
was lsted as the sole director of both corpe-
rations. Porsunnt to Local Role 1083
(D Md 1985), Teleor and Opeor hove dis
closed that Hean & the sole oemer of beth
eompanies, On or sbowt July 18, 15998, Oner
recorded & sseurity interest in, among othes
thinge, Teleor's right, Gtle sl interest @
L The defendams indicsie that teis agreement &

no longer im force parsmant (0 8 icrmission
agreemenl dated Jominry 1, 1995,

B For both corparations Kenneth B Millard s
listed as Presidesst, Joseph Switzer was lsied &5
\'me-hﬂllhm,&iq:hﬂ“.lﬂﬁﬂhmlthﬂh
inorporaiar ol Telcor) was Bsied as Secromrs
and L. Craky Thompson was [sied aa Troisare

The same Bethrsda, Maryland sddress was lnsed

lor cach officer on both Oncor's amd Telos's
Pemions| Property forma

L
]
A
]
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and Omeor, and that Teleor was in fact & part
of Oncor.” Enany also testified that Switzer
led it to believe that he had the autharity
to hind both Teleor and Onear to the Con-
tract. See Emany AL T4 He further at-
tests that Switser and Teleor provided him

4, On Movemsbher &, 1995, this coust ismied an
order providing the active parties in the case the

ALAMRIA » TELCOR INTERM. INC. HH
Clis 5 W20 FSapp. 638 (DMl [¥98)

represented that Teleor was a division of
Oneor. [d 996, 7,8, 10

Bwitzer affirms thit st mo time leading ap
to the formation of the Comtract, (1) did he
ever made any ststements to the =ffect that
(menr or anyone other than Teleor would be
bound under the Contract: (2) did ke ever
represant 1o anyone associsted with Alwmris
that Telror was an agent for Oneor, (3) did
hie ever make represeotations o anyone as-
socinted with Alemris regarding Teloor's {s-
cilities, equipment and other resources, (4)
wan he acting on bohall of Oneor, (5] was he ¢
authorized by Omeor to make such represeg-
tations, (B did h:wmmﬂmw::ﬁ
wns b subsidiary of Coeor, snd (7]
review or have any knowledge uli-ﬁuﬁp:h-
tents of the marketing materigf with, which

he woold lster be providsd, AT pp.
1-%  Switser's affickvit, \ it schdiress
Enmny's l]hp.hl-uu "Ewltmr'.!ﬂ—
I'.-:-Enmyld'urw\ ‘ of the Contract
mur-hqhﬂ:u“ 1954, Joss than

ar provide customer of mar-
Alarrin contends that this

e pting support.
ikt hresched the three-year Contract be-

tween the parties,

Alnmris then matitobed the current setion
alleypngr & variety of counits of breach of
contract aguinst the two corporate defen
iants and the individunl defondant Hann, In
addition, Alawris allsges clabes of franduleay
misrepressntation, or in the alternative, neg-
ligent ar innocent misrepreseatotion, agminaet
all of the defendant=. Finally, the complaint
allepes clafms of alding and abetting the
hreack of the Contraet and torsions. interfer-
oo with contrast agninst Oneor and Haan.

As npted shove, o contract containing an
arbitration chanse 8 at the center of s
Coniraet, the defendant Teleor has moved Lo
disming the compluint against it.' Oncor has
apportunily o clarify severnl snes and o brief
feriain guestions of lyw the court believed 1o

United
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mioved to dismiss the compluint agninst it
because, ib maintains, there i8 na privity af
comtract botwesn jtsell and Alumrin, and be-
caise “Uneor had oothing 0 &0 with the
Teleor/Alamria Contrast"

11,

The enforcenhilicy of arbitration agres
ments in contracts is poverned by the Feder-
al Arhitration Act ("FAA", 0 USBC. § 1 &
srg. Section 2, the conterpicce of the FAA,
provides that & written arhitration sgreement
“in any marfime tronsaction or & contrmct
evidencing n transsction involving commeres

.l]'ll].'ll'.u:'rl.li.d, m‘uubh,lud.m.l'l.‘lﬂr
shie, smwve upon such grounds as exist ot law
or in eguity for the revosstion of sny cos-
truet.”

Emvsm:mtheﬂmu:mnmmdtﬁnm
ment of Foreign Arbitral Awards (~Gofygge
tion"), Chapter two of the F&Rnghd the
Convention govern the duty Je gvbitrate in
the context of internagona\ commercial
transactions. See 9 LS § 232 The Con-
vantion provides:
Each Contracting State/shall recognize an
agreement g Welting-under which the par-
tes undergake foteahmit to arbitration all
or ln;rﬂlv:m which have arsen or
wibgh \may Jarise botween them in respest
of 8 dffffied legml relationship, whether
pontractunl or mol, concerning & subject
‘maiter capable of settlement by arbiiras-
i,
The court af a Contracting State, when
peizod of an action in & motter in respect of
which the partiss have made an agresment
Iithjnthnmrmmgrd'ﬂlillrﬁd:,lhlﬂ.,u
the request af one of the parties, refer the
parties to srbitration, unbess it finde that
the sald agreement B mull and vold, iroper-
wtive or incapable of bemg performed.
Comrention, art 11, ™1, 8 Unlike euses
governed by chapter one of the FAA cuses

spply o the insam cese.  As part of b8 responss
1= the cown's order, Telcor has indicated that tho
cerry should oest s Motlesy o Desmles s &
Motion 1o Compel Arbisracion. Ser Tesmensse
freparss, [ne. v. Filippl, 745 F Supp. 1514, 1122
8 (M D Tenn. | %M

2 FEDERAL SUPFLEMENT

subjeet to chapter two are deemed to “urigs
undder” the laws of the United States, gng
distriet courts have original subjeet-matie
jurisdiction of the casse regardless of s
amaoiant n controversy. 9 USC § g
Unee o court is sstiafied that it has jurisdie.
tion over the case, [t “may direst that srbi
trution be held in sccondafite, with the agree.

ment at any place ) previded for,
whether that placeds or without the
United States.” &i:ﬂgnma.l

1] The F&yumnm.-a.i
fedrrul favoring arhitration gree
ments,” Chnul’mﬂnlp.tﬂq-
mmfaql‘&mimUﬁlﬂlm&ﬂ.
225, ML M4 LEd2d 765 (1989), by creating

/%g baody of federal substantive law escabiish-
8 USC § 2 Chapter two of the\

FAA 9 USC, § 200 ef seq., impiementy figp-

ingh and regulsting the duty to honor =

=agreement to arbitrete.” [d at 25 n 32 1@

S0 ut 842 n B While courts miwst enmzs
that private agroements to arbitrute be “rig-
ormsly enfores{d],” Deon Witler Reymolds,
Mnc v Byed 4T0 UE 213 1, 106 50t
1E35, 1242, 84 L.Ed2d 158 (198H5), the coert
mist first determine whether the pariies in-
tended to arbitrate s particolar dispete. Se
Milsubishi Molors Corp v Soler Chryaler
Plymenith, fee, 473 US 614, 628, 105 B0
2346, 20568, BT L.Ed2d 444 (1586). “[Adrbi-
tration Is a matier of contract and & perty
cannot be roquired to submit to arbitration
any dispute which ke hss not agresd so
withmit™ AT & T Technologies, fne o Com-
mmientions Werkers af Am. {756 TS 661,
648, 106 B.Ct 1415, 1418, 89 LEJd2d &8
(1986 {internal guotation marks and station
ommtted). Therefore. o court mst frsg de
cide (1) whether & party agreed to submit te
arhitration, and (2) which disputes the par-
tine agreed to submii to arbitretion.

[2] Generslly, “lwlhen dociding whether
the parties agreed to arbiirube o cortain mad-
ter (inchuling arbitrahility), courts . .. should
apply ordinary siste-low principies that gov-
ern the formation of contracta™ Firsf Dp
tima af Chicagn, fme & Koplan, — 115
5% This secton confers grealer werrisoris] resch B
& coun's power 1o compe] arbiirstion than des
§ 4 ol chapter one which mthorizes a court &

direci parties o arbitration. only within ia owe
disimicr. S SUSC 6 4
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(1)

Chic as 320 F.Supp. &30 (DA 199&)

— ——, 116 5.Ct. 1920, 1584, 151 [.Ed 2d
oE5 (19651 ser alse Mastrobuono o Shepr-
mm Lebman Hutton, e, — T8 —y
— & n 9, 115 8.0t 1212, 1218 & n. 9, 131
LEA2d 76 (1908) (applying the lew of -
pais (the forum state and the state where the
pontract was evecuted) and New York (the
state indicated in the contract’s choice of bw
clagss) and citing the Hestatement (Second)
of Contracts and federal common-lrw for the
proposition that a court should construe am-
higwous language against the interest of the
party that drafted it); Volt Information Sei-
moes, Ine v Boord of Trustess af Leload
Stanford Jumior Univ, 489 1.5, 468, 475-76,
ROL 1245, 1254, 103 L.Ed.2d 48K (1588H)
that “genernl state law principhes of
pontract interpretation [apply] to the inter-
protation of an arbitration sgreement,” but
the federal policy favoring arbitration coun-
sels construing ambiguities in the arhitration
e itself in favor of arbitration); Perry ©
Thomas, 482 TS 483, 482 n 9, 107 B0
| iRm0, 262T o, 9, 96 LEd2d £26 (1967) (noting
. that agreements to arbitrate are valid, e
- wocahle, snd enforceable as o matter of feder-
ol bow, but state law applies to questions
‘mhvﬂﬂu‘mmﬁihmdm

— U8 gt —, 1156 BCL at 1924 [(sfaking
that “the low ... insist{s] on elarity before
machuding that the partes did s want to
irhitrate o related matter™). In other words,
the federal body af law relating to arbitration
igreements instructs

“that questions of arbitrability must be
addressed with o healthy regard for the

federal policy favoring arhitration
The Arbltration Art sstahlishes that, ns o
matter of federnl low, any doubts comeern-
ing the seope of arbitrable eues should be
repobved in favor of arhitretion, whether
the probbem at hand is the eonstruction of
the eoptruct language itsell or an slkegn-
tion of waiver, delay, or & like defense to
arhitrubdlity "

Moxea Come, 400 7.5, at 24-55, 108 B0 m
541,

[5] The policy fovoring enforcement of

urbitration agreements applies with particd, %’

06, G16-20, B 5.CL 2448, B465-57,
Ed2d 270 (1974 JJ Ryan & Soma

215, T0 (4th Cir 19E8),

In heading the Supreme Court’s admani-
tion to terpret expansively agreements to
arhitrate, the Fourth Clreult employs a fact-
based approach to determining the seope of
arbitral isswes. In JJ. Ryea, the Fouorth
Circust was eallad wpon to constroe an inter-
natinnal discribution agrovment betwesn a
domestic tmporter and four forspn memdse-
turing affilisice of s French corporation.
The eourt endorsed an approach b sonstry-
ing the seope of arbitrable duims which looks
b the fectunl baxie of the cialm and i
gonnection with the arbitration clase.  The
pourt instrocted that “[tle deeide whether an
artitration sgrecment encompasses & dispote
& court must determine whother the [actual
allegations underiying the claim are within
the scope of the arbitration clause, regund-
lesa of the legal label assigmesd to the claim”™
JJ. Byan, 881 F2d ai 319 (citing Miisubishi

Page 6 of 18
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Molove, T8 US. st 62 o 8, 106 208 at
2361 n 9. Applying this standard, the eourt
frst eonsldered the arbitration claise at ls-
sue. The clamse read: “All disputes wrising
in connection with the present contract shall
be firally settled under the Rules of Concilis-
ton sned Arbitration of the Intermational
Chamber of Commerce by ang ar macy aris-
trators appalnted B secordance with the
Rules” [Ii af 818 After noting that the
federal paliey favoring arhitration applies
" *with special force in the feld of inkerna-
donal eommeree,’ " id st 319 (quoting Mitew-
bishi Motors, 473 US. ot 631, 106 5.0t at
2464]), the court sffirmed the distriet sourt’'s

refertal af the following duims to arbitration: ¢

 \
'y

cluims fell under the seope of the
dﬂuaehemneﬂmy‘mmlvﬂ issues
arising o eonnection with " 0d
st 819, The JJ. Emmmn refermod
an additionsl claim Hone ehvil eon-
spiracy to d ':Qlu‘ﬂ‘hpwlm" business
:ud g-.ui‘ml]. duln:t court had e
this claim in the pro-
-:-nedumJan The Fourth Circuit res-
Eonad *‘I*.J;ﬁ"nunﬂ the overt acts alleged in
of the eomspiracy count “establish
ﬂ_‘mumm&uﬁqlﬁm e in
n with the distribution agreemaents,™

/ ﬂui'duunr-r.mm-t should have referred that
/Elaim to arbitration o well

I

A

The srhitration claose in this csse pro-
vides, in full-

Disputes hareunder shall be fnally setthed
under the Rules of Conclistion smd Arhi-
trution of the 10T by three arbitrators
conducting their procesdinge in Pans in
the Enplish languaps snd substantively
governed by English lsw. I any provision
hereofl & unenforeeable in sy jurisdiction,
siach shall not affect s enforceahility else-
where, The prevalling party in any soch
arhitrution shall be entitled to an award of
ite reasomnhle attorney's fees, costa, and
dishursemerts.

CasE, F'frmmpl:.mm-rnmﬂu

» n:rnurlhrﬂmru-n'wm—mhgﬁ
n contrary result woold be forthcoming in o
domestic context”  Milsubishi Mofor, 47
1.5, uk 626, 106 8.0t at A265,

Az moted sbove, Telcor moves to dismis
this action pursuant to the arbitration provi
sions of Article 29 of the Contract and the
FAA. This eourt will treat the motion e
dizming o= 8 motion to compel arbitrstion

Alwsmrin’s hresch of eontract elnims aguinst
defendant Teleor are based on:

(1) Teloor's December 7, 1994 notificstion
that it was consing operations:

(Z) Teloor's alleged breach of its contraes-
al duty to “pondwvet s business in & man
ner that will refloct fovornbly at all dmes
on [Alamris] in order to maintsin [Alsm
ria's] pood name and reputation,” Coptrast
Art. 7, through its alleged fuilure to pro-
vide services and competitive rates asd B
alleged questonabls business practices;
(#) Teleor's alleged breseh of it sntrac-
al duty to shide by the agreement in good
fuith, Coniract Art. 32 by allegedly 6
entering into the Contraet knowing that £
would not honer the agreement, (i) term-
nnting the Contract unjustifishly, (i) mak-
ing false und fraudulent representations.
and (iv) failing to disclose that it was s
ptantially undereapitalized.

United States
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Chr = 930 F.Supp. 858 (DMl 17940

Algmrin's frundulent, negligent. and innocent
misrepresentation claime aguinst Telcor arn
based] on Tildoor's allegedly having mude falses
gtatements prior to and after the execution of
the Contract, Alsmria’s fraud elaims inchade
g allegation that Teleor fraudulently in-
dored & to enter into the Comtraet.

Because it is undisputed that both Alamris
snd Teleor are signatories to the Contract
containing the arbitration clause, both partses
hove manifested thelr intent to submit to
wrbitration. The next question for the eomert
Is the scope of the universe of disputes the
parthes agreed to arhitrate

All three of Alamria's bresch of contrmef
cluims against Taleor, by definition e “dis-
putes harpunder” within the meaning of the
broadly worded arbitrution clunse of the
Contract. This conclusion & required nol
ondy by the plin Eepuage of the clause, bul
also by the court’s holding in Peoples Securi-
iy Life Ina. O . Momumental Life Ine Co,
BT F2d 809 (4th Cie 19800, In thai esse,
glaims of frand in the inducoment of the
pontract were deemed arhitrable mnder s
elause requirieg arbitration of * Talny ques-
tion, charge, eomplaint, or grievance believed
o constitute s bresch or vialstion® of the
Agreement” Jd =i B10 (nfterstion in origi-
el see aleo Locol 637, 18 F3d at 182
This conclusion slso ls supported by the di-
roctives in Mitmubiohi Molors and J.JS. RByan

ummmm'

werey or claim [that] shall arise out of this
agreement or the breach thereol” was suffi-
clently brosd to cover a 1994 Securities Act
daim ivolving  frandulent mbsrepresents-
tion).

[7] Alamrs contends that Teleor's al-
leged frandulent misrepresentations ndueed
Alumrin to enter into the Contract, s that
& elaim of frand in the indopement of the
eontraet i properly for this court to eonsider
becanse it 18 outside the scope of the arbitrs-
tion clause. Alamrin's first obstacls in press-
img this arpument = the Supreme Court's
docigion in Prima Poind Corp, n Flood &
Comkiin Mz Co. B8 US Hb 57 BCL
1801, 18 L.Ed2d 1270 (1067). In Primo
Fuaint, the Court held that, unless the porties
manifest & contrary intention (through the
scope of their wrbitrution clsase), s court
shauld refer claims of framd in the induee-
mant of the entire confrast to arbitrution bat

mummnhlmnfhndlutheindm-:
ment of the srmtrmicon clows on ils TR,

Fd |t 40804, 87 B.CL nt 1806,
The criticnl fsctorm to be um#u'nﬂ.:.m
evalusting Prima Paint 's re{nrﬁ:e\thﬂ

mm[l}uwmplhhlhtgdw
:i:m'r.n-tli.n_n!m-r-!l:r.ml.u.!l,ﬁ4 rﬂmve

breadth of the arhitratioh ol in the two
ClEes
[8] With wthe relevance of the

Carrvention I turn first to the
pulicies 7 the interpretation of the
FAA am consider the statotory lan-

af thoss polices, First, as
d ibove, & court must construe arbi-
i in international commercial
chntyxts parteunbarty expansively.  Mrbewh.
sl Motors, 478 ULS. st 629, 106 E.Ct mt

TGS, Seeond, the result in Prima Paisd wis

based on the language of § 4 (chapter one) of
the FAA Secton 4 applies when s party
petitions & court for mn order compelling
anather party to arbitrate. When & petition
= made oneder this section, the court must
direct the parties to arbitration after it is
“patisfind that the making of the agreement
for arbibration or the fallare to comply there-
with is mot in Esme” § USC. § 4. From
this mguage. the Prima Poist Court eon-
cluded that, while & coort must exumine 3
elaim of frand n the indusement of the arbi-
tration clagse (Sthe making of the agresment
for arbitration™), “the stetutory |Engmsge
does ot permit the federal coart to consider
clalms of fresd in the Inducement of the
eontract generally,” Primo Paimd, 388 115,

United States
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nt 404, 57 B.0L ot 1806 The Court then
atated that Congress eoald not hove Intended
the result to be different in sftuntions where
a party moves ithe court for a stay of ongoing
proceedings o that arbitration may take
place, ser 9 ULEC,. § 3 and applied the § 4
standerd (o § I evesi in the abasnes of paral-
le] lampueape in the laiter section. See id

Under chapler two af the FAA o such
langmape existe. However, chapber ome af
the FAA applies to cases governed by chap-
ter two previded that the provislens of chap-
ter one are not “in condliet” with those of
chapter two ar the Conventhon as matifled by
ithe Umnited States. See 3 UEC, § T8 Thy
power of & court to compel arbltraton bs

indiction under this chapter may tl.hr.&_’ﬂ:’.
arbitration be held in sccordaneg with \fhe
agreement af  any pl;uﬂ: ﬂ:!:l"ﬁhih’ﬂlﬂ
for...." 8 USC. ¥ 2046 (HFlangunge
elearty does nat preciude fhe same conchusion
reichid manIm Rao'ng, A Min-
eracoe Do Trindoge-Gamitri v [tak Intern
inc, T46 F2d 10180 T2d Cir.1984) (citing
Prima Painy/Tr e proposition that “<uln-
lees exchadedi@alifie of fraud in the induce-
mnln{n&u-ﬂ.mtmﬂiﬁﬂrh"inﬂt
comtel) S contract governed by chapter
g

\ ['mext consider what meaningful differsncs
therre is, if any, botween the relative breadth
/al the arbirration elanses bn Prisma Pai ind
this case. Alamris kas cited n nomber of
cased from other jurisdictions in which the
eouris have found elaime of framd in the
imnducement of the contruct sppropriste for
Jjudicial resolution where the language of the
arhitration clause was similer to the langunge
al the arbitrntion clause n the inslant case,
In essenes, the cases cted by the pladntiff
distinguiiah betwesn two Lypes of arhitration
clogses. The first type of elagse sddrespes
idEsputes “arming hereunder” or “ariiing out
af the agreement” The second, and argy-
ably broader, type of clause requires arhitra-
ton of claims “arsing under or releting o
this agreement.” The clanse in Primg Paind
red: “Any eontroversy or claim arising out
of or relating to this Agreement, or the
bresch thereof, shall be settlsd by arbitra-

20 FEDERAL SUPPLEMENT

ton...." Prima Pomt 388 U5 of 398
8.0t at 1308,

It appears that the trend of the cuses
penerally, particularly in the nternstion)
context, is to attribate litde significance ta
such distinctions in the(] of arhitry
tion clauses, ln ap/B the Sasond
Cireuit held that thewfrite “[ajny controver-
ey or cluim ary it of or reluting to ik
camtract”™ | 5 broad o cover g
elaim of, ’hd:rhdnmh:ﬂ.
arisd under this Charter” is not. See In

Aihgahita & Co, 257 F24 851, 86258 (2
" Wir 19615 see also Michele Amoruse E Fighi
N\t Fisheries Development Corp., 499 F Sapp.
simply stated in § 206: “A court having N,

1074, 1080 (S.D.N.Y.1980) (following Kinowki-
ta and noting that the omission of thir phrase
“relating to” is significant in the Second Cir-
cuftl; Mediterrunesn Enterprises, ne &
Esomgyong Corp, T8 F.2d 1458, 1454 (Oth
Cir 1563) (eiting Michele Amoruso with ap-
proval and concluding that “arising hereus-
der” iz imtended to cover s much narrowsr
range of disputes than “arising out of or
relating to™.

Although it is still good law in the Second
Cireuit and follewed in the Ninth, the contin-
uesd vitality of Kinoghite has been called into
parious question both i the Second Circoit
and elewhere. In A Mineracas Da Trin-
dade-Semeri v Dok fndern, Ine, T46 F.2d
160 i2d Cir.1004), the Seeond Clrewit limitsd
Kinoakitn to its precise facts, but refused to
overmile the case bemause contracting parties
may have relied on it in formulsting langnage
for their srbitrabon clagses, The court was
clear in recognizing that Kinoshifo's reason-
img is inconsistent “with federsl policy fivor.
ing arbitration, particularly in internstioeal
business disputes™ [fd sf 1594; see aliw
Muar-Len of Lowiriona, I'ne v Porsons-Fi-
howes, T73 F2d 683, 637 (Gth Cir.1586) (noting
thut “the Seeand Ot itaelf abserves] that
Kinoakifn is inconsistent. with federal policy
favaring arhbitration™. Bt see Trocer Re
search Corp v Nofional Ewrironmental
Services Co, 42 F3d 1252, 1256 (th Cir
1994} {oquating “mrising out of" with “srising
under” and adhering to the logic of Kinosks-
to and jts progeny).

United States
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Cli s 035 P Supp. 458 (DML 1996

The Fourth Cireait has similarly refused to
ke the restrictive sppropch of the Kinoaki-
ig lipe of camen, In Peoples Securidy, the
pairt construed an arbltration elagse contain-
g the following langaage:

Any question, charge, complaint or griev-
gnee believes to constitute a breach or
violation ghall be mmediately somsmmnient-
pd between counsel and the party alleged
ta be in bresch of the agreement shall have
fiwe dayn to reapond, correct or jostily s
pction. IT the aggrieved party is not then
mtinfied, the matier shall be submitted to
the American Arhitration Association for
final amd mutaally binding resolution by it
imcbailing the sward of damages or other
reliel.

Proples Security, 857 F2d &t 810 n. 1. The
pourt hedd that this language was broad
enoagh b eneompass & claim of fraod in the
inchseement of the agreement. fd at 815-14
I g0 halding, the court reversed the doter-
mination by the disirict court that the srhi-
tration clwime In goestion was nol hroad
enpugh to cover the freudobeni indweement
ghaim. The Peoples Recurity court cited with
tione ponstruing lengange simikar to that con-
tuined in the AbsrrinTeleor Contract. See
£ SA Mmeracoa, 7456 F 2d at 192 (holding
that a chume requiring arbitration ~fw henev-
er any question or dspute shall arise ar

oecur under this [Agreement/Contruetl” was _/

mafficiently broad to cover & cluim of frauda. N

to "call the contimsed suthority of Kimoshifo
into even forther doshl” Meodows Indem
Co v Hoccaln & Shoop Ine Servs, Toe, 760
FSupp. 1086, 104 (E.DUNY. 1800 ).

At the very lesst, there is ambiguity eon-
cerning whether the arbitration clagse covers
claims of frundalent inducement. In Bght of
the requirement that “any doubts concerning
the seope of srhitrable issues shoalkd be re-
palved In faver of srbitration,” Moses H
Cone, 460 U8 st 24-25 108 BOL af 941,
partialarly where the contract involves an
internationnl sommereial trunesetion, -
Iighi Molors, 4T 1B st 609, 106 S.CL at
2356, Alamria's elpim of fravdulent indues-
ment against Teleor shoald be arhitrated
with the claime for bresch of comirnet sndS,
misrepresentation.

=
dant with respect to each of ‘Wge Ghims of
breach of contract and misrepres i

alleges that Oncor “aided
cor's alleged breash Phdontract and misrep-
resentation, anf=alsh, that Oncor has tor-
towsly in Nwith the Alsmris-Teleor
Contract.!, Wlamris i alleging that 3 prinei-
WMMHp exigts betwesn Oneor
mEI ! or, in the wlternative, Alamris
g THEE court to plerce Telear's corporate

d hold Oneor lishle for Teleor's e

lent indusement) (seevad aleration in B N

nall; Life of America Inn Co. v ActuclLie
hu Co, 784 F2d 408, 410 n 1, JI99G
Cor1984) (halding that & clusd

arbitration if “any dispute ariséeby the par-
ties hereto as to the rights r Mahilities inci-
dent. to this Agreement” ihbrgd enough to

eourt has epeculated

gurta’s cladns of Fraudulen: misrep-
el brrach of contrect sgainst Telcor
Segderred o artiiranon, Alamries motnn
L niry judgmend aa io these clsims s de-
iipd,
T Mlamra ulso presses these Luner rwo cluins of
“akling amd abettmp” and wortiem interference
againgt the iedividiial defenidas Haai

Umeor has filed &8 moton to dismiss thess
claims agminst " i argoes that i & not
direetly [mble on the Contract hessuss i i a
not-algnatory and it demies vicanous lishilsty
becanse it states that no relstionship existe
between el and Teleor which would fustify
holding it linble for Teleor's actions. While
Telear has stated that B intemds for this
court to consbrue = motion o dismiss a8 B
moton to eompel arbieration, Oneor has ex-

B Dmeor has sol ndicsicd specilically which
cousds it = wrging thia cour? o dsmiss. | owill
meame ksl B wishes 1 have the entire com-
e il ddarmisesed g Y i

United States
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pressa] no such intention, insisting thai it
does mob belong in this bwsait [ toes now
lnﬂmqyuﬂmw]mhu'ﬂmwhwm
the terms of this Controct and the arbitre-
tinn elmess,

“Whes there s & dispuote s to the seops of
the arhitrmfion agreement, the guestion of
whether the parties agresd to arbitrate i to
bie decidsd by the court, not the arbitratar,
"[ua]nless the parties clearly and unmistakably
prlmdemhm' Sumemmer Rain n Don-
ming ComponyPublishers, Ime 564 F:‘R
1456, 1458 (4th Cir.1092) (aMerstion in ,afg'
MJIMET&TTMIE.
at 645, 106 5.CL at 1418}

Fodernl Rule of Civil bE)
il.l:ﬂ'lﬂ'l'lﬂ!-ﬂ!!dmuﬂ-l]ni int fior
faflure Lo state o clabn apba relial can
be granted. The freob this rule is to
test the Jegal & the claim, On &
mnﬂmtndl:lumtppmwﬁewm
alligations in the copplaint in the light most
favorable (o the plefider. Scheuer v Rhodes,
416 US N ™%, 04 B0CL 1623, 1688, 40
L.EdSd 80,0974, Specifically, the court
il the wlegstions contained in the

as true, and most Hberally con-
:.ﬁ:rmﬂmmmph.huulw’m&u Jenkina u
i aah 1.5 411, 421, 58 B.CL 1843,
S 18R, 23 L.Ed2d 404 (1860% PFinlstor w
Praoers, 002 F2d 1158, 1180 (4th Cir,bog),
A compiaint shoald not be dismissed “unleas
it appedsrs bayand doubl that the plaistiT san
prove o set of fecte in support of his elaim
which would sntitle him to reliel” Conley
Giheom, 355 115, 41, 45, 78 B.CL 90 102, 2
L.Ed.2d 80 (1857 Faulkwer Advertising As-
soc o Nissan Motor Corp 906 F2d 769,
TT1-T2 (4th Cir.1990),

[9] Alamria alleges that Oneor 8 not en-
titled to dismmdsanl of s claim that Onear is
directly linble for bresch of the Contrmet
because it has been bound under the Con-
truct with Telear under Article 20, This
provigion of the Contract reade, in full:

%. Alamria has mised the isue of Oncor's possihle
waiver of fs rights o insist on arbiireton be-
caar Cmoor has denied thad i has any dhiiy
under the Contract whalsorver. The waber is-
wtie o dzacussed i

10 s deciding Rule 12ibX6) motisns, courts
may [T ial=as & Frcoml, et

120 FEDERAL SUFFLEMENT

= iy
B

Thﬂnﬂleuw]hnahwthﬂny

mmm acknowledges and  hereby
that the bressh of Article (20) in
or in part constitutes unrepatrable

“fuic] damagns to the Consultant [Alumria] |

and therefore agress to unconditionally in- |

demnify the Consultant for sll such dam- |
agrs ik desmed appropriate.

It sppears that if Oneor & 4 business entity,
affiliate, individunl, subsidiary, or the lboe, of
Telear, then it may be boond direcily under
the Contract. and is subject to the arhitration
elause as is Teleor®

There & mo reference to Omcor o
Contruect, and Uncor iz not o signaiory to
Contract. Moreover, none of the
“business entity, affiliste, individual, subsid-
lary"™ or <the like™ are defined in the Con-
truet. However, a8 discnssed sbove, there is
videner I the record whish ahedn some
light on the relstionship betwesn the par-
tea ™ For example, at the times relevant ta
this dispute, the deferdant Haan was the sola
owner and director of Teleor and Oneor.
Additionally, the two companies had ithe
wirrse offieesy in comman and listed the same
suite of affices in Bethesds as the principal
plase of business for both corporutions.

Umeor is neither o “subsidisry” of Teleor,
nor an “indbridual” of Telenr. However, In
its compinint, Alamrin alloges that “{djefen-
dunts imtended to nduce plaintidT to believe
that one of the “affilintes’ to which this para-
graph referred wie Oncor and that one of the |

sppearing in the record of the case, as well =
eabibits anached 1o the complainl.”  Anhaser-
Baerch, M. v. Schemoke, 83 F4d 1305, 1312 {4ch
Cle.199%] {cisieg %4 Charles A Wright and Ar
thur B Miller, Federnil Practice amd Procedee
& 1357 (19900

United States
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ALAMRIA v. TELCOR INTERN, INC. 669

Cliw w30 FSupp. 658 (DMl |#8)

the plaintifTs aflegutions in the
s true, and Hherally construing
e compilnint a8 5 whobe, a8 T muet. [ can mot

my without doubt that the plaintiff eould
Fﬁ;ﬂdhﬂ.mﬂtﬂnﬂltm:ﬂlﬂ 1
mst, therefore, deny Oncor’s motion to dis-
miss the somplaint.

Iv.

Thin does not end the metter a8 o Oneor,
however, Alamrin hos requesied that Om-
gor's motion to dismizs be treated as o mo-
tion to eompel arbitration i this court de-
ades that ft can mot bhear the claims spainst
Omenr and if Omcor kas not waived any right
tw seck arhitration,
| will therefore treat Alamria's opposition
i ((ncar’s motion to dismiss 32 &8 moton by
the plaintifT to compel arbitration. Under
these circumetanees, the issue of waiver does
not apply because the party alleged to have
e the right to seek srbitration {Oneor)
is not secking arbitration. Oneor 8 eontini-
ing W oppose any involvement in this cass as
# han & right to do. If to ovokd wmiver,
Onpcor bad sought arbitration, i coukd oot
later object to being bound by the Comtract
and the arbitrator's decision, See Summer
Rizim, 964 F2d ui 1962 n. 6. The Muaryiand

~ Court of Appoals has observed that “a party
. against whom a elaim is asserted, and who s

il therafore sesling relief, doss not have an

 obligation to initiste srbiteation. It is anti-

thetical to the interests of such a party to
ibaalf initinie & procesding, be i & court swit
ar arbitrution, that would exposs & to
risk of lishility.” Gold Copst Maoll, fnc

Lormar Corp, 208 Md 86 468 A5 0141
[1083).
(W] Onesr argoes that it e

ted), there |8 no strict requirement that only
signatories to an agreement be sueeptible to

compelled arbitration, Ser Thomason-C5F,
SA v Amevicon Arbifrobion Asss 64 Fid
Tid, 776 (2d Cir1995) (“This Court has made
elepr thal a nonsipnetory party mey be
bound to sn arbitraton agresment i so die-
tated by the ‘ordinary principles of contract
and agency.’ ") (citation omitted); MeCarthy
v, Azwre, 22 F.3d 351, 356 (18t Cir.1994) (*To
be sure, the law recognizes certaln contract
and ngeney principles under which nonsigns-
tories momelimes cun bo obliguted by, or
benafit from, agreements sigpned by athers,
and these principles can apply to arhitrution
provisions,": Berrowclough o Hidder, Pea-
body & Co, I'me. 762 F2d 523 538 (3d
Cir 19851 "{A] vanety of nop-signatories of
wrhitration agreements hove been held to be
bound by such agreements under ordinary
common law contract and agency |IH.'|.I|.|:|.—

ples), overrided on other grounds by
ker v, Merrill Lymeh, Pieree, Fﬂ"@

Soeith, Mme., T F.Bd 1110, 1115 &
Cir.1548),

In JJ. Ryom the Fi
the distriet court's r.nm'n-
pany to arhitreton ov of the
plaintiff where the not & party to
the srhitrution bui the underlying
dinpute in of kow and fact com-
mon to the the subaidiaries. The
court

spainst & parent oompa-
its subaifiary are based on the
anid are inherently inseparsble,
may refer clabms agninst the par-

Qutunﬁnﬁmmw:ﬂupm

is not formally a party to the arbitration

ngreement. , .. ‘If the parent corporation
waa foreed to bry the case, the arbitration
procoedings would bo rendered  meaning-
less and the federal palicy in favor of arhi-
tration effectively themrted.”

J.J. Ryon, 663 F.2d at 32021 (quoting Sam
Reigfeld & Son Impord o v 5.4 Eleen, 550
F2d 679, 851 (Gth Cir1976)). JJ. Rpan s
distingmishable from the instant cass, hower-
er, ln JJ. Rpon the plaintifffsipnatory to
the agrreements sought judicial resolotson of
the disputes snd the ponsignatory pasrent
wie willing to submit the disputes to srbitra-
tion. Jfd st 3350, Hu‘rtn'l.'s.h..f..l'..ﬂ]m,

O
OQ~
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the parent/sobsidiary relotiomabip beteesn
the defeniunis was andisputed M

In Pritzker, trustess of o pepsion plan
sued & hrokernge fiem, & finonetal sonsultant,
and the sister corporation af the brokerspes
firm for viedations of the Employes Retire-
metnt [ncome Securicy Act of 1874, 20 US.0.
b 1N & seg (“ERISATL The financial con-
saltant, an employee of the brokerage firm,
made investment purchases for certadn “Cash
Management Aceounis for Retirement Plans”
openat] on behall of fve profit-sharing trsis
which beld the trustees” sssets. The alster
corporstion, which shared o common parent
wﬂhlh:hnﬁrmp-hmmmulmp—
agement firm which was the custodisn of the
peeounts.  The trustees executed an agree-
ment for each of the trista which prodded
that all eontroversies between the trustessy
und the brokernge firm were (o be resg
in an arbétral forum. The hmkmp%‘.
but not the finaneisl eonsultant o
corporation, signed the lﬂ:ﬂmmﬂﬂﬂl
the arhitrtion provision, J’!m._hgnt.eu -
leged that the sister ﬂrrgmunu was limble
for ita “knowing ;.-.:'Lu::f-.l.l.ug T the alleged
violations of ERISA bechuse’' it credited pur-
chase transactions W™ sccounts and the
corporution mef fﬁ;.;:"lﬁ.ud as the sponsor of
the fund. Jee Wgitzker, 7 F.3d at 1112-13,
The ﬂwvﬂ:fe?inﬂh moved to compel arhi-
truting,_of O dispute. and the signatory
trystiygs dpposed arbitration of the dispute
@“1&' nonsignatory defendantz. I hodd-
injpthut the sister corporstion wis entitied to
age arbitral forum, the Pritzker court ob-
sorved that it [was] not exactly clear what
roke [the sister corporation] played in the
allegwd ststutory wicdsbons.” Jfd =t 1122
However, the coort noted that the sister
corporation “wns ohligated o perform eer-
tnin services in connection with the Accounts
openisd by the Trustess ™ wos & subsidisry in
comman with the brokerape firm of o third
corporution, and “may be an aller ego of [the
brokerage firm)™ Jfd This ense = dictin-
guiskable from the mstant matter beeause, as

y,

18, A lenst in the Second Ciroust, the doctrime of
sher ego s used @ detsrmane whether o mansig-
natory which is pan of a parentsubsidiary rels
Eioenluip shonild be buonand 1o an arbitraton agree-
mefie. U his rlu.n:nl."luknl.lhl.l-r rrL'l'||.ur|lE|.IF Ctals,

Anod 80t mon il &A1

in JJ. Byan it was the nonsignatories why
sought arbitration, not the signatory/plainty

In Thomaor—08F a corporntion engaged in
the marmfactare of Qight sboulstors entersyd
into & “Working Agreement”™ with s comput-
er equipment manufsctorer. The working
u.ﬁ'lwmnn.l'lr.l.l A fRAeTGE, & h:hl.l.‘l.l..]m:h_

'Elhm'hutdrrmmmmmnhd-:dxmh

_F"‘LF-
Thomeon—CSF, 64 F3d at 775. The sim-

"mﬁmmmm&p

chased by snother eompany and then sold to
Thomaon which integrated i€ into s fhight
simalation equipment division. Prior to the
mequisition of the simulator manfecterer,
Thomaosn engaged in negobiations with the
computer equipment manufscterer amd ook
the position, from which b never retresbed
that it did not consider itself bound by the
working agreement which it had seither ne
gotiated por signed, Jd  ARer some Hme,
the computer equipment manafetarer filed &
demand for arbitration with the suheidisry
simulstor manufactorer and the parent
Thamson Thomson filed o sult for declara-
tory mnd injunctive rolief opposing arbitrs-
ton, The compuier equipment. meamifaetues
m—mmﬁdlﬂuuﬂpﬂﬂmnhm
The distriet court granted the motion to eom-
pel becanse of “its conduct in wolunkasly
becoming ... an affilinte, ... the degree of
econtrul Thomson exervises over [the subsid-
laryl, and the interrelatedness of the
insen.” [d st TT0 (internal quotstion marks
omitged,

The Secund Cireuit reversed, repesbsdly
emphssizing that the district court had
traditional principles of agency brw may subst
tuie [or sn alier ege snalysis. Ser fn e Arbime

ticm betwreny Ervolore Shipping Do, grd Tenpet
il Co,, TRE F.Supp. 28 3} o 3 {S.D.NY 191




grred in falling to evaloste the ksune by ut-
Eing “ordinury principles of eontract and
™ Id (internal quotation marks and
amitted). The Thoweon court
identified five bases for hinding norsignato-
ries to the arbitration sgreements of others:
*1) imeorparation by referesce; 2 assamp-
tiom; ¥ ngeney, 4) vell-piercingialter sgo;
sod §) estoppel” fd The court stated
thet, while wrhitration agreements should be
conutrupd  Hherally to faver sdach agres-
menis, they “must not be so broadly eon-
girued a8 to encompass claims amd parties
that wers not intended by the original eon-
aet” Jd

i

wware that the working agreement purportosd
o hind it a5 an “affiliste,” Thomsan explicitly
mejecied the suggestion that it would be
bound by the sgreement. Third, the court

there was no

Intermingng of corporste f-
nances and directorship. [d at TR, Fifth,
the tourt examined the estoppel basis, hut
fund it inapplicable. The court dissgreed
with the finding of the distriet court that
Thorson received a sufficient direct benefit

ALAMRIA v. TELOOR INTERN., INC.
Chw s 920 F Supp. 838 [TUMA. 1998

671

to eatop It from svolding srhitration. The
court found thet Thomson indirectly benefit-
lndﬁ'mﬂ.ﬂ'rdhﬂugtbcﬂubldd]ﬂ‘y-lmma
petitor, bot did mot directly benefit from the
working agreement because it never sougcht
tn purchase equipment from the computer
equipment munufncturer or enfaree the ex.

clusivity provisione of the agreement. The
cotrt stated that hed that been the case,

estoppel would prevent Thomson from svoid-
Ing the agresment.

Finally, the court examined & fne of cases
from other cirouts which employed & differ-
ent estoppsl theory to hind signatories
pongignatories. In thess cases,
ries were entitled to compel srbitrogi

ry benefitting from the agreement,
Ablternatively, the eourt concluded that
Thamsen eould nat be estopped because the
claims sgainst Thomson (a8 opposed to thoss
agninst the subaidinry) were ancillary to the
working sgreement and not “integrally relat-
ed” to i Jd ai TTO-S0,

The court then rejected the “hybeid™ &p-
prouch taken by the district courl which
looked to o variety of fectors to bind Thom-
gon to the agreement based on & totalicy of
cireumstances without clearty relying on any
af the five traditionn] beses for binding non.
sigmatories to arhitration sgreements. The
cotrt caneluded that

[the distriet court’s hybrid sppronch di-

hites the safeguards afforded to & nonsig-

natory by the ‘ardinary princples af con-
tract and agency” and fmils (o sdequataly
protoct. purent compunies, the subsidiaries
of which have entered into wrbitration
sgreements,  Anything short of requiring

Q.
O
%.
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a full showing of some sccepled theory
under ngency or contract kow imperis a
ymst r|:'|.|.1'|:||:|rrnl"|:n.rl|:ﬂl: r:nrpm-.lﬂn.l:u:.

fd at THOL

In MeAllister Brow, [ne v 4 & 8§ Transp
Co., 621 F.2d 519 (2d Cir.1980), o exse some-
what more factually simiar to the instant
matter, the Seeond Cirenit reversed the dis-
trict court’s determination that certain non-
slgnatory companies were not parties to an
arbitration agreoment. In thot cese, s tug-
boat company contracted with two affiliated
transporters of sludge for the purpose of
providing towing services for the transport-
ere’ sladge removal operstions. The contraet
bound the eompanies, their “affiliates™
“subsidizries,” and “sll other compani
Iu]:uﬂ.lnm]]].ﬂimﬂﬂdnun'rtrﬂu L
the parent companies. An:rtul:'lm
mmmwmmﬁ
tration of dispotes rﬂlmdﬁ'wumnu
uruler the eontract ﬂwl.rwt:nlhu
doned the scomtraet, u.qﬂ.cm&equend}' the
g hoat nmnjmmta.uimr]pimm

m&lh:mmﬁﬂiwd]mm:hm
tiirphﬂﬂ

NoNSRETALOTY witich were allegedly
Mmmmm The dis-
trict coutt e to refer the nonsignatory
kﬂz ﬁﬁmmmm
'hulem:rmmmL fd ut GE0-21.

@i argued that the affilisted eom-

‘hoth  [affilisted nonsignatory companies]
were corpanitons formed by the Miele
family, these corporations owmed st
lenst one-third of the stock af [the signato-
ry companies]l, . Anthony P. Miele, Jr.,
wns the controlling sharehaolder of [the af-
flisted nonsiguatory sompanes] and had
complete aothority to bind these compa-
migs u8 will as [the signatory companies| tn
the contract with [the toghost sompanyl

[the signatory compandes] were de
seribed &8 affilated eompanies in [one of
the afflliated monslgnatory companies'] an-
mual report, and the vanmas dealings
between the parties indicated that all four
compsnies considered themsalves bound by
and acted in wecordance with the terms of
the contract untl [the tupboat company'a]
services were canceled.

i mon gia e

Jd st 628, Beesmse the district oourt rolie|
anly upon “the parties” affdsvits s moemg-
randn of law” in renching thin desision, the
eourt of appeals, on & “scanty record”
mandesd the ease for & hearing, in light of § 4
ul'U:FM-rh.thprwhh'

Qli’sﬁl‘htﬂﬂﬁbidmﬂwmﬂdmn
by Amr H. Enany, President and
of Alumria and Joseph F. Switzer, Ir

y“t‘hiﬂfﬂpnmﬂn:ﬂ'l'ﬂmd'hhllm

tiopal. Nowhere in the Contrset is Owmeor
mentionesd, ami the signatore Bne ndicates
that Switzer signed the Contract as a repre-
sentative of Teleor. Almmris argues thas the
Contract contemplates thet Oneor b loand
through the clause hinding “other bisiness
entities, affilintes, mdividuals, subsidisries, or
the Hke" of Teleor. Alsmrisn svers B
compluint that “defendunt Switser ... made
statements desipned and ealeulnted to lead
pladntifT to believe . . . that Telsor was a past
of Oneor, and that Cmeor woukd be bogod by
any agreement reached with plaingf and
wold be obligated o provide any personnel
peuipmaent, facilities, expertise, products or
services oot provided by Teleor™  Complait
135, This allegation i echoed in the affids-
vit of Amr Enamy, who swesrs that thess
representations were made to him persanally
during negotintions lesding up to the Con-
troct. Enany A TE2 4, 1. While Switzer
doss not dispute thet the discossions and
negotiations leading up to the execution of
the Contruet were excloabvely betwesn kim-
palf and Enany, Switser AT 15 be doss
deny that, during the negotiations lesding up
toy thee sipnimg of the Contrast. he ever ropre-
wented that anyone other than Teleor woal
b bound by the Contract or thet he was
acting on bekall of Oneor or that he wue
authorized to do so, id Y6, B, 12 4. Fur
ther, Alumrin alleges that “[djefendsnts o
tended to mduce pleintET to belbeve that one
of the ‘affilistes’ to which [the Contract] re-
ferred was Oncor and that one of the ‘individ-

United States

4.
8




nls' wus defondant Haan." Complaing 43
The compliint further avers that, *{plersuant
o the Management Agresmnent betwesn Tel-
por and Oneor, Oneor had the sothority to
pdmimister that Contract, and further, Teleor
was pol allowed to terminate or otherwise
dispose of that Contract without the approval
ol (mcar, which was governed by defendant
Haan, as its sobe director.™ Complxint T 46
Almris also contends that “Teleor and Swit-
per proeised that Teleor and Cmeor would
provide services, equipment and other items
mecesnary Lo service the prepaid calling cards
and other products to be sold purmeant. to the
Contract.™ Compiaint 148

The Coniract in this cse B an imvegrated
agroement.  As such, Oocor argues, evidence
ol prior mepotistions and discussions &= -
misaibde Lo ghow that the parties manifested
a8 inteniion to hind Oneor to the Contrast as
ae “affflinte” Parsgraph 25 of the Contract,
which was drafted by Alsmris, resds in full:
This contract constitutes the entive agres-
ment botwnen the Client [Telcor] and the
Consultant [Alsmris] and supersedes any
and all prior snd contemporaneous agree-
menis between the parties. This contract
may only be amendod in writing, it states
the entire agreement between the parties
und neither party has relied on any reprs

Contraet 126, Tha

h tes have clied ealy Mandsnd low o=
apphytag o the comstruction of the Contract, ansl
G necord doos not indicaie that the bow of any
other jurisdiction spplies.  For the male in Mary-
8 use ol parnl rvidense i this comlest
Hefferstry v. Creamer, S0 Md App. 283, 473
&7, 52, cert, dewned 300 Md. 794, 48] A2d

g
§

ALAMRIA v. TELCOR INTERN., INC.
Chie ms W30 F.Supp. 818 DM 19941

673

The Restatement provides that i 2 writing is
o complete integration (4 prelminury detor-
minstion made by the court, se¢ Hestatement
{(Second) of Contracta § 210031, paral evi-
dence of a prior agreement within the scope
ﬂﬁmhmuﬂummmlmlymhemn
gidered by the trier of fact See id
B 2152, 216 However, parol evidence ks
hﬂ.hliidh.lrlnﬂpiﬂuhlidﬂumjmm
to exprese when uging sn umbigeoas term in
an inteprated apresment. See id § 2144c) &
emt b, Olos, 212

[12] Turning to the terms of the Contruct
ikl there s Httle in the way of guidance to
suppart Alnumrin’s cluim that the parties 5.

tended that Oncor was an “affilinte” of Teleoh

for the purposes of binding Onege\th, the
Contract. Generally, an “affiliste™is ddGned
as & “fejompany effectively confypllef by sn-
other company. A branch, fivisdn, or sub-
midiary. . {-rn'pur:lmd are reloted
g parent and sobeidisey :ﬁlﬁemdh_\-
identity of mmqﬂh.»,uf atoch.”
Biack's Law 58 1&&: ed, 19005
Even i this jon could be construed to
mwmhhutn.uﬁp-:ﬂunn.nmmmﬂ!mntm
tu deﬁﬁmnd autherty o jostfy o

Wt/ Oncor is bound to the Alam-

Contract. Moreover, Alamris has

Aﬁi}d‘wmlrdﬂmmrthwaf

Wy coses indicating that the term “affilinte™
¥ commaonly used to deseribe the relationship

“betwesn Teleor and Oncor. However, there

i a sherp dispte of fact regarding what
Switser represented, & mnything, to Enany
regarding whether Oncor would be bhound
onder the Contract.™® Borause the term “af-
flistes™ ms used in this Contract is ambigu-
ous, Alamris will be given an opporturity to
prove, ai an evidentary hearing, that the
parties manifestod un inteni for the term to
refier to Oncor,

[1% 14] Omeor may also be bound to the
AlnmrinTeloor Contract, neluding the arhi.

it preclode the aldmimion of peml evidence i
explain an ambigsous orm.” O Sidths v Shigo,
6] MdApp. &1, 488 A 2d [OLY (1584)

I3 Eatrissic oddenoe sy be used o deiermine
wihnither 8 lwrin ki & combradd s ambigoous.  See
Admirg! Biwiders Sav. amd Loawm Adss'm v Souch
River Lomdmg fac_. b6 MdApp 134, 503 A2
1096, 1099 (1%84)

—
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tration clanse, by means of traditional prine-
ples of agency. See Thomaon—CSF, 64 F3d
at TT7 (“Traditional prinsples of ageney law
may bind a oonsigmatory to an arlotration
agreement.”); Comvention art. TL Y1 (requir-
ing Contracting States to enforee arbitration
agreements betwesn parties “in respect ol &
defined legml relationship, whether contractu-
al or not”). As an officer of Uncor, Switser
may have bound Cneor to the AlamrinTeleor
Contract even theugh he sipned the Contract
ne an aficer of Teleor. In foet, onder the
doetrine of apparent authority, Switser, with
the nppropriste represoptations, could have
bound Onevr to the Contract aven absent fs
intention to be bound. The Maryland courts
dafine apparent suthority as follows:

Apparent authority may arise when the

nrtions nrr]'u.-p.ri.lwi.;ql..l-u-nnlﬂ:,rh'r!y-
preted, canse a third person to belis®id
good faith that the princpal oo :
the scts of the ggpent.  Apparest
ulsa muy arise when the princifiMmbwing-
Iy purmltaﬂ:muamtr.n.p:tibmnun
mu:mrrud'h.:ma&l;#rd. The
I-EI‘.HJI:I:JFTI'.‘I-I.'I‘IIFEEI.IQ-D‘N' rity giving
mmmenﬂ-ﬂmmtmwufm:
prineipul, mﬂ,ﬁ“-t;ﬁ:mhy the third
person oo rnu-rnnnd'eﬂ.ahm:d’
nurhu'lt}mnm
Alantic meuSyﬁntﬁl Md App.
.-I.. 1075, 1085 (1682) |quoting Mil-
- 8 Md. App. 141, 343 A 04 6@
mﬁhﬂm affd, 295 Md. 347, 466 A2d 20
i In the Syberf case, the Atlantic
-B&Hrhfmmyrﬁm*hmmpuug
't gall three pareels of real estate, COme of
Arco's employees, George Tracy, was in-
valved in negotistions with two stiorneys and
represeniatives of the purchssing corpors-
tion. In Oetober 1974, at & pre-fonferenes
meeting. Traey allegedly told the two nttor-
peys mvolved In the deal that they woold be
entitled fo rend estale commmisslons m the
event that the deal woakl be eompleted.
Tracy admitted that the meeting with the
attorneys took place, bot denied promising
the commbsgons. After the deal was eom-
pleted, the sitorneyvs requested their eom-
miemions from Arco, el Ares desbed the
claim. On appeal, the sourt held thers was
paffictent evidenee in the reoard foe the
eourt e have found by a preponderance of

the evidence that Tracy had ot oast sppares
authority to enter nko an express or implied
contrmet with the sttorneys for the commis-
gione. The eourt noted the fellowing in sup-
port. of its helding:
The trinl court had before it svidence the
T‘nq'unﬂ!n:ljnhﬁde A.u:nn.

poration,] and himself aeting on bekalf of
Arco: thal he attended the pre-conferencs
between [the attormeys] and himeelf =
which he admits the question of ‘eompenss-
tion” for [the nitorneys] was discusssd in
the event a deal with [the parchasing cor-
poration] was arvanged, bot eontends oo
brokeruge commmissions were mentened;
and that he advised |a co-worker ak Areo]
by letter that as & result of the conferenes
between the [ablorneys, the porclssisg
carporation.] and himself there was some
interesi on the part of [the purchasieg
carporntion| in the purchese of [an aer-
nate property to be sold]l. Upon a full
consideration of the testimony in the rec-
ord extracts snd the exhibits offered in
support of the testimony, we do not End
that the trial judge, having the benefit of
the sppearmnee of the witpesses before
him, erred in concluding that Tracy was
elothed with st least apparent sstharty to
enter into the agreement testifisd o by
[the nttorneys].
Fd 441 A2d ut 108G,

[15] In the instant case, Alumria has
prosented sufficient evidence, through affida-
vits aml documentary evidence, o cresie 2
genuine  trisble issue regurding  whether
Bwitzer bound Oncor to the AlnmrisTeler
Contruct by means of actual or spparent
authority. See 1.8 Joweph Co v Michigan
Swgar Co, B03 F.2d 306, 400 (Sth Cir. 15685
(“[Aln allegation that a purportsd agent had
no power to bind his principal to an srbitrs-
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gion contract goes o the existence of the

and 1oust therefore be decided by
the cort™k Medllister, 821 F.2d st 524
{=[Tlhe district eourt was required to hold an
gvidontinry hearing on [the] elaim that [the
pocsignatory ‘affilistes’] were bound by the
gomtract”™); Mmderiras Cogman Co v Orient
Viclory Shipping Co, SA, 6688 F2d 4, 6-T
{&d Cir.1581) (remanding for an evidentiary
hearing on whether the ponsignolory mireant
i compel arbitration wns an undisclosed
principal und therefore entitied to enforce
the arbliration clunse). The parol evidence
rule dofs fiob har the sdmdaslen of evidenes
melntéd tn the queston whether Switner
baumd Onear to the Teleor/Alsmris Contrast
pi a8 actusl or apparent agent. See e
Richards v Gemeral Malors Corp, 801 F2d
1887, 1281-83 (6th Cir.1983); Leor v Equi-
feble Life Asswr. Soc of [TS, TH8 F2d 1128,
1181 (3th Cir.1886), cert dewind, 479 115
1086, 107 S.Ct 958, 98 L.Ed.2d 1001 (18874
Beeamse Alamrin is entitled to an evidentinry

csuse it femrs that Owneor will dissipate i

assets during the resohtion of this disputes
The Fourth Circuit has beld that an attach-
ment and superseding band is contrary 3
nﬁlmmtuwhﬂ

hmhrm

of comtract (including the hreach
adthy andd [ndr deafingl; and
anid |snscent misrepresen-
lltl-hl. As discossed obove. all of these claims
are arhirahle ander the broad arbireion clause
I wihich Telcor is boumd. Addigionally, Alamris
has named Opees g o defemdam (with the isdi-
vidual defendant Maan) in counin ¥V oand V1
which allege, respectively, thn Oncor is liable (1]
for siding and shetting Teleor's breach of com-

ract and Telcor's misrTpreseriabiog,

ling in this Circuit. Alsmrin's motion for
provislonal rellef must, therefore, be dended.

& o,

Johnny M. CROWDER
¥,

UNITED ETATES of America.
Nos, 3:86-CV-4-P, 3:92CRs6-1.
United Ststes Distriet Court,
W.D, North Carolina,

March 12, 199§,

Petitianer whuwﬁu‘ﬁed guilty to
possessing cocaine hgsi with intent to dis-
u'n']:q.u.e.u:u]uulrﬁ carrying firearm in
relation mﬁr“jﬁﬁrhm erime brought
malann nrwmm claiming he did
mmﬂw firearm. The District

Rmﬁ-t D. Potter, Senior District
that defendant “rarried” frewrm
to drug trafficking erime when he

rled frearm in ear while delivering
JSucaine,
Muotion to vacate denied: case dismissed.

1. Wenpons =4
Defertant did mot actively employ fire-
wrm, 80 88 o be doemed to hove “used”

firearm far parposes of statute eriminalizing
use of firewrm during and in relstion to drig

and (2] for tortms imerference with Telcor's
alleged lweach ol the Comracy. 1 Alamria desn
onstraies af freal that Ooeor s bouid 10 the
AlomraTelcor Comiract aned the  arbitrabion
clouse comsined therein, Gnoor will be regoired
im arbtiraie these sdifiibonal clalms  See ST
Byum, B63 F.2d ai 319-2) (requiring arbigsration
of m worticus imierference with ontract claam
because “the dispute wer the ierminntion of e
comtracts and cxcrekse of the secoriny agreements
imvalved foctaal ssoes arivng in connection wilh
the comstracts’ ).
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