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orr:leor Lhat lts c:lerk'~ office ohi:1U be lJ\Jeo" ,,-to 

certain times. (Emphasis added.) 1 

All of tliese excerpts from the Federal 
Rules of Ci,il Procedure indicate , "ith pred· 
£ion. that court orders lire not the same thing 
as local rules . . It can be no accident that this 
distinction appears repeatedly 'in the rules. 

The majolity aptly cites the only circuit 
authority on this question, Johnson 1". Lafay
ette FiTe Fighters Ass 'n. 51 F.3d 726. i2s-J0 
(7th Cir.1995) . Joh1'l.301'1. is riot binciing on 
this court, and I would hold that it h: error. 
Despite its infonnative elucidation of the de
velopment of federal and local rules, Jolin-son 
does not address any of the problems \\ith its 
approach that I have mentioned. 

J ohn8on properly has been criticizeci by a 
leading treatise: . 

The adoption of Rule ~4 (d)(2 ) was in~ 

tended to pl'ovide' a unifonn time for 'fee 
motions and to ensure that the fee oppo
nent has notice of tlie motion in time to 
affect the deLision to appeal. . . . If local 
rules are allowed to displace rule 54(d)(2), 
these purposes of the national rule will be 
defeated. In allowing the provisions of 
Rule 54(d)(2) to be displaced by an "order 
of the court," the drafters were merely 
recognizing that. in some cases. an order 

I. Tne SOlme d ls linctlon is suggested by the faC t 
th~t FEe R. C,v P. 54(d)(2)(D) permits COurtS to 
est..,blish procedures for resolving atto rneys ' fees 
lS.5ues "(b]y IOCJ. i rul ii! ," \\··here.ls FEO R, e,v, p. 
54(d)(2)( B)- lhe ,ubrule ~t issue here- refers 
only to exceptions " by statu~e or ordc:r of the 
court. " 1 doubt the c:ontr~ st i ng l:1ngu01g: c: -..vicki" 
tile same nile 54. is accid~nt~ \. , . 

finally, FEO. R. CIV P. 83 :ldvisory committee 's 
nOle dr:lws the s~me d istinction. It expiolins (hol t 
"(lJhe I"" ,eOlence of Rule 83 has been .mended 
to ~ke ceruin thilt StandINg crdc: f') a re noL 
inconSistent wan " any local ti i.smct · COlifT 

rules." (Emph"",i, added.l 

2. As an ah cl"no:ltive j usli(j~atiol1 for it) holdi~g, 
the majo rity rl! lies on Het:el v. Bcrh/ehem Stet:.! 
Corp .. SO F.3d 360 . 367 (5th Cir. 1995). Hm •• 1 
has nothing 10 do with rule 54(d )(z )( B ). and. 
rnore importiln tly. it does not address the fact 
th., rule 6(b)(1) requirts Ih~, . once a doadlin" 
has expired (as occurred in ~he tnS\.:lnt case) , 
le.ve to file I,m can be gr~nted only "upon 
mO lion made." The Supreme COUrt sil id so ex· 
plicitly in con.:>truing ru le 6(b) in Luiall \/. Natr on
al Wildlif. F.d·n. 497 U.S. 87 1. 890. 110 S.CI. 
3177.111 L.Ed.2d 695 (1990): " (Alny poscoead
li nt! extension must be 'upon motion m::ldt .' and 

- ... -,-

ettcnding t.he l:tnoe period wou ld be more 

fair to the litigants. Moreover, in simulta· 
neous amendments, the drafters expressly 
provided that the disclosure requirements 
of Rule 26 could be altered by "order ·or 
local rule." thus demonstrating that they 
knew and understood the distinction be· 
tween an order and a rule. 

10 JAMES W!o(. MOORE ET At .. MOORE's FEDER. 

At PRACTICE § 54.l51[2][b]. at 54-219 (3d 
ed.1997l. I agree with these sentiments and, 
accordingly, would reverse.' 

TRAl'\TS CHEMICAL LIMITED; 
et aI., Plaintiffs, 

Trans Chemical Limited, 
Plaintiff-Appellee, 

v. 

CHINA NATIONAL MACHINERY 1M· 
PORT A~D EXPORT CORPORA

TION; et aI., Defendants, 

is perm issible only where the: failure to meet the 
deadline ·W3.S Lh~ result or e:rcusable negll!ct. · ,. 
In other words. there is no discretion to grunt a 
post-deadline: extension absent 3 mOlion :lnd 
showing or .. euso.ble neglect. . 

Htrld is dist inguishable on the ground that 
thal court had already $ranted 3n order ch~t 'hold 
lhl.!' effect or ~lc:nding the time ror fil ing. ThliZr'c: 
is a real differl!nce between :l ease in which the 
coun 's authority to ex.tl!nd 01 deadllni: J,OlS ~lread~ 
been invo\c ed and 3 C ~S~ in which it has not , fn 
Hettel. the eourt"s .llowanc~ of the I,te fil ing' c~" 
be read as a sua spo,,,e modification of the origi
nal order J. llowins Ol.tl eXlension or, ailernatively. 
as an cx.crcise of au thori l\ under the Nbrie of 
the original order. . 

In Jones . on (hI! other h3nd. lhe: court ':; author
ity had not been invoked. and the court never 
undertook a I~g i timate c.\erc:i.se or tha t authori ty 
In o the r words. the JOt1t!l CoUrL-~ l b~i( with the 
best of intelitlons-w:LS not following ~\P on t'n! 
pre-existing exerc ise of its equitable 3uthority to 
c)ttend a fili ng dctldline. bvt rilt'her was excusing
a late filing in a whoUy un.a. uthoriud WOly . I also 
nole ~h", in Hmd. ~h. p"nel pl,ccd considerabi< 
re liance on the fact th:u the e~tensjon was £or 
only one day. 

- ". _. -

, 
I 

., 
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TRANS CHEMICAL LTD. Y. CHINA NAT. MACHINERY 315 '. -
Clt~.., l61 F.3d 3101 (5th Cit . 19'0) 

China Nation,,' Machin.ry Import :>.nd nte cQmploint slone, complaint supplemented 
Export Corporation, Defendant... by undisputed facts evidenced in the record , 

Appellant. or complaint supplemented by undisputed 

In the Matter of Mohammed H, 
HALU'OTO, M.D.; Zareena 

Halipoto, Debtors. 

CHINA NATIONAL MACHINERY 1.1\1· 
PORT AND EXPORT CORPORA· 

TIO:-':, Appellant. 

,'. 
TRANS CHEMICAL LIMITED, Appellee. 

CNMIEC, Plaintiff-Appellant, 

v, 

TCL, Defendant- Appellee. 

No. 97-20695. 

United States COLlrt of Appeals. 
Fifth Circuit 

Dec. 8, 1998. 

In consolidated actions, Pakistani corpo
ration sought enforcement of arbitration 
award against Chinese corporation arising 
out of construction of plant in Pakistan, while 
Chinese corporation sought to vacate award. 
The United States District Court for the 
Southem District of Te.xas, Sim Lake, J., 978 
F.Supp. 266, conflrnled award. Chinese cor
poration appealed. The Court of Appeals 
adopted portion of the District COtlrt's opin
ion holding that: (1) Chinese corporation was 
"agency or instrumentality" of Chinese gov
emment under Foreign Sovereign Immuni
ties Act (FSIA); (2) district coLlrt had juris· 
diction under FSIA exception for actions to 
confirm ar bitration awards ; (3) service of 
process was sufficient under FSIA; (4) Fed
eral Arbitration Act (FAA) applied; (5) awa.rd 
was not procured through fraud or undue 
means; and (6) arbitrators did not engage in 
conduct that prejudiced Chinese corpora
tion 's l~ghts to fi.mdamentully fair hearing. 

AflIrmed. 

1. Federal Civil Procedure <:=>1832 

In ruling on motion to dismiss for lack of 
subject matter jurisdiction, cow"t may evalu-

facts plus court's resolution of disputed facts . 

2. Federal Civil Procedure ~1825, 1828 

When COLlrt resolves disputed facts in 
ruling on motion to ~smiss for lack of sub
ject matter jurisdiction, court must give 
plaintiff opportunity for discovery and hear
ing that is appropriate to nature of the mo
tion. 

3. Federal Civil Procedure C=>1825, 1827.1 

Court's authority to consider evidence 
beyond complaint, in ruling on motion to 
dismiss for lack of subject matter jurisdic
t ion. allows it to devise procedure that may 
include permitting affidavits. allowing further 
discovery, hearing oral testimony, and con
ducting evidentiary hearing, all limited to 
deciding jurisdictional issue. 

4. Evidence ~5.n 

Expert witness on foreign law is not 
required to meet any special qualifications 
and need not be admitted to practice in 
country whose law is at issue. Fed.Rules 
Civ.Proc.Rule 44.1, 28 U.S.C.A. 

5. Federal Civil Procedure e=>2546 

Diiferences of opinion among experts on 
content, applicability, or int~rpretation of [or
eign law do not create genuine issue as to 
any material fact ior summary judgment pur
poses . Fed.Rules Civ.Proc.Rule 56, 28 
U.S.CA. 

6. Evidence e=>5j1(4) 

Federal judges may reject even uncon
tradicted conclusions of e.'(pert of foreign law 
and reach their own decisions on basis of 
independent e.'(amination of foreign legal au
thorities. Fed.Rules Civ.Proc.Rule 44.1, 28 
u .S.C.A. 

7. Action e=>17 

In making it, detennination of foreign 
law, CCUIt may rely on foreign case law deci
sions, u'eatises, and learned articles, even if 
they are not generally admissible under the 
Federal Rules of Evidence. Fed.Rules Civ. 
Proe.Rule 44.1. 28 U.S.CA. 
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8. Aetion <>=>17 

Although there is no requirement that 
court give formal notice to parties of its 
intention to engag1! in its own research on 
issue of foreign law that has been raised by 
them, or of its intention to raise and deter
mine independently an issue not raised by 
them, if court discovers material diverging' 
substantially from that offered by parties or 
if it plans to utilize foreign law in way not 
contemplated by parties, it should inform 
them of this and give them opportunity to 
react to court's .research. Fed.Rules Civ. 
Proc.Rule 44.1, 28 U.S.CA 

9. International Law <l=>lO.34 

'Even after its reorganization consistent 
with Industrial Enterprises Law, Chinese 
corporation was state-owned and remained 
"agency or instrumentality" of Chinese gov
ernment under Foreign Sovereign Immuni
ties Act (FSIA). 28 U.S.CA. § IG03(b)(2). 

See public~tion Words and Phras£s 
for o th~r judicial conm'uctions and def· 
initions. 

10. International Law ~10.33 
Under exception to sovereign immunity 

of Foreign 'Sovereign I mmunities Act 
(FSIA), court had jurisdiction over Pakistani 
corporation's claim to conftrnl arbitral award 
against corporation .owned by Chinese state 
pursuant to Federal Arbitration Act (FAA). 
9 . U.S.CA § 1 et seq.; 28 U.S:C.A. 
§ .1605(a)(6)(A). 

11. International Law <l=>10.33 

Under e.~ception to sovereign immunity 
of Foreign Sovereign Immunities Act 
(FSIA), court had jurisdiction over Palcistani 
corporation's claim to conftrnl arbitral award 
against corporation owned by Chinese state, 
pursuant to Convention on Recognition and 
Enforcement of Foreign Arbitral Awards. 
Convention on the Recognition and Enforce
ment of Foreign Arbitral Awards , Art. I et 
seq.. 9 U .S.C.A. § 201 note; 9 U.S.C.A 
§ 207; 28 U.S.CA § 1605(a)(6)(A). 

12. International Law 1!:=>10.32 

By contracting to arbitrate in United 
States claims arising out of construction con
tract. corporation owned by Chinese state 
waived ~overeign immunity under Foreign 

Sovere~ " Immunities Act. (FSIA): ":28 
U.S.C.A. § 1605(aXl). 

13. Arbitration -0=>83.1 

Treaties '0=>8 
Convention on Recognition lind Enforce

ment of Foreign Arbitral Awards applied to 
arbitration awards rendered in United 
States; provision whereby United States ' de
clared that it would only apply the Conven
tion to recognition and enforcement of 
awards made in another contracting state did 
not limit territorial application of nondomes
tic clause. Convention on the Recognition 
and Enforcement of Foreign Arbitral 
Awards, Art. I, subd. 1. 9 U.S.CA § 201 
note; 9 U.S.C.A. §§ 202-208. 

H. Arbitration <l=>72.3 

Treaties <l=>8 

Convention on Recognition and Enforce
ment of Foreign Arbitral Awards encompass
es actions to conftrnl arbitration awards ren
dered in United States between two foreign 
parties. Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards. 
Art. I. subd. 1, 9 U.S.C.A. § 201 note ; 9 
U.S.CA §§ 202...!Z08. 

15. Federal Civil Procedure <l=>511 

Burden of proof to establish proper ser; 
'~ce is on party on whose behalf service is 
made. 

16. International Law <l=>1Q.43 
Procedures for "serving of notice" unde,r , 

American Arbitration Association (A.AP:) 
Commercial Arbitration Rules, adopted . as, 
result of arbitration agreement between th~ 
parties, was "special arrangement for ser
vice" under Foreign Sovereign Immunities 
Act (FSIA), thereby authorizing service by 
registered mail on Chinese corporation and 
making it unnecessary for petitioner to ad
here to international convention. or to serve 
translated copy of petition. 28 ti.S.~,A. 
§ 16OS(b)(1-3). 

See publication Words and Phras~s 
for other judicial construclions and def
initions. 

17. International Law 1!:=>10.43 

Foreign Sovereign Immunities Act 
(FSIA) provides exclusive means by which 
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TRANS CHEMICAL LTD. v. CHINA NAT. MACHINERY 
Ch~~ l" F .ld 3U nrh Clr. 19'.) 317 

service of process may be effected on agency whether arbitration proceedings were funds-
or in,tnJmentaiity of fore ign state. 28 mentally unfair. 9 U.S.C.A ~ 10. . . 
U.S.C.A. § 1608(b). 

IS. Arbitration <0=>3.1 

In deciding whether there is transaction 
involving commerce within meaning of Fed
eral Arbitration Act (FAA), court may look 
to contracts, affidavits, and other distovery 
materials. 9 U,S.C.A. § 2. 

19. Arbitration <0=>3.1 

Contract containing arbitration provision 
need only · be related to commerce to fall 
"ithin Federal Arbitration Act (FAA). 9 
U.S.CA § 2. 

20. Commerce ~4 

Congress' power to regulate foreign 
commerce is broader than its authority to 
regulate interstate commerce . 

21. Arbitration <0=>3.1 

Contract between ioreign corporations 
containing arbitration provision involved 
"commer'ce" and therefore Federal Arbitra
tion Act (FAA) applied; initial transaction. 
involving construction of plant in Pakistan, 
was negotiated in Texas. project owner's 
principal. resided in Texas and project own
er purchased some chemicals for the project 
from United States corporation. 9 U.S .CA. 
§ 2. 

See pubi i c~tion Words and Phrases 
for olhcr judicia l conslruc tions and de[· 
inilions. 

22. Arbitration <0=>2.2 

States e:>lS.15 
Under Supremacy Clause. Federal Arbi

tration Act (FAA) preempts all ' otherWise 
applicable state laws, including Texas Gener· 
al Arbitration Act (TGAA). U.S.C.A. Const. 
Art. 6, d , 2; 9 U.S.C.A. § 1 et seq.; Vernon's 
Ann.Texas Civ.St. art. 236 (Repealed) . 

23. Arbitration <0=>77(4) 

Standal'd of review of arbitration award 
under Federal Arbitration Act (FAA) is cine 
of d'eference and is extraordinarily narrow. 
9 U.S.C.A. § 10. 

24. Arbitration <0=>77(4) 

In reviewing arbitration aWllId under 
Federal Arbitration Act (FAA), court asks 

25. Arbitration <0=>77(6) 

Party moving to vacate arbitration 
award under Federal Arbitration Act (F AAJ 
has burden of proof. 9 U.S.C.A. § 10. 

26. Arbitration <0=>64.3. 64 .4 

Under Federal Arbitration Act (FAA), 
party who alleges that arbitration award was 
procured through fraud or undue means 
must demonstr.lte that improper behavior 
was (1) not discoverable by due diligence 
before or during arbitration hearing, (2) ma
terially related to issue in arbitration. and (3) 

established by clear and convincing evidence. 
9 U.S.C.A. § 10(a). 

27. Arbitration <0=>64.3, 64.4 

As ground for vacating arbitration 
award under Federal Arbitration Act (FAA), 
"fraud" requires showing o'f bad faith during 
arbitration proceedings, such as bribery, un
disclosed bias of arbitrator. or willfully de
stroying or withholding evidence. 9 U.S.C.A. 
§ 10(a). 

See publication Words and Phrases 
for other jud iciol constructions and deC· 
initions. 

28. Arbitration ~64.4 

As ground for vacating arbitration 
award under Federal Arbitration Act (FAA), 
"undue means" connotes behavior that is im
moral . if not illegal or otherwise in bad faith. 
9 U.S.C.A. § 10(a). 

See public"lion Words and Phrases 
for other judicial constructions and aer· 
initions . 

29. Arbitration ¢=6U 
Petitioner's untimely production of r e

port was not ground for vacating arbitration 
award under Federal Arbitration Act (FAA) 
as having been procured by fraud or undue 
means; report was inadvertently misflled by 
petitioner's principal and was turned over 
before arbitration hearing started, and delay 
in ·its production was brought to attention of · 
arbitrators. 9 U.S.C.A. § 10(a)(3). 

30. Arbitration e=32.S 

Arbitrators' scheduling order did not de
prive respondent of fair healing, as would 
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~UDDort vacating arbitration awnrd under 
Federal Arbitration Act (FAA); respondent 
requested and received continuance from ar
bitrators, respondent di'd not request further 
extension from arbitrators or present any 
evidence of sufficient good cause to warrant 
further delay in the hearing, and respondent 
proceeded to arbitr.lte the case without fur
ther comment. 9. U.S.C.A .. § 10(a)(3). 

31. Arbitration c:;;::.33 

Respondent was not hanned by arbitra
tors' decision to proceed despite respondent's 
suggestion of bankruptcy of petitioner's prin
cipal, and therefore was not entitled to have 
arbit;ation award v,acated under Federal Ar
bitration Act (FAA); bankruptcy court re
fused to stay arbitration hearing. concluding 
that automatic stay did not prevent arbitra
tion from proceeding. 9 U.S.C.A. § 10(a)(3). 

32. Arbitration c:;;::.31 

In arbitration hearing, Chinese corpora
tion was not entitled to preliminary ruling on 
statute of limitations or· choice of law issues . . 
9 U.S.C.A. § 1 et seq. 

33. Arbitration c:;;::.S2.5 

Arbitrators were not required to disclose 
or explain reasons underlying award. 9 
u.S.C.A. ~ 1 et seq. 

34. Arbitration c:;;::.63.1, 63.2 
, '. 

Misuke of law or fact is insufficient to 
set aside arbitration award. 

35. Arbitration c:;;::.63.1, i7(5) 

Federal court will not review factual 
findings or merit determinations made in 
arbitral awar~ unless award is in "manifest 
disregard" of la ... ·. 

36: Arbitration c:;;::.31 

Respondent was not entitled to addition
al discovery to support its claims that arbi
trators engaged in conduct that prejudiced 
its rights to fundamentally fair hearing by 
allegedly issuing irrational sched\lling order, 
failing to rule on its limitations and choice of 
law arguments, and failing to issue \mtten 
opinion e:<plaining rationale for its award. 9 
U.S.C.A:§ 10(a)(8). 

- ~. - -= ... 

37. Arbitration e:>72.2 
Treaties =8 

District court had power to confirm arbi
tration award under both Federal Arbitration 
Act (FAA) and Convention on Recognition 
and Enforcement of Foreign Arbitral 
Awards. Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards. 9 
U.S.C.A ~ 1 et seq; Convention on the Rec
ognition and Enforcement of Foreign Arbi
tral Awards, Art. V, 9 U.S.CA § 201 note ; 9 
U.S.CA § 207. 

38. Arbitration c:;;::.72.3 

Treaties =8 

. Party opposing conflrmation of arbitra
tion award under Convention on Recognition 
and Enforcement of Foreign Arbitral Awar~s 
bears burden of proof of establishing reason 
prohibiting confirmation. Convention on the 
Recognition and Enfol'cement of Foreign Ar
bitral Awards, Art. Y, 9 U.S.C.A. § 201 note; 
9 U.S.CA § 207. 

39. Arbitration c:;;::.72.3 

Treaties c:;;::.S 

Arbitral award will be confirmed under 
Convention on Recognition and Enforcement 
of Foreign Arbitral Awartis, absent convinc
ing showing that one of Convention's narrow 
exceptions applies. Convention on the Rec· 
ognition and Enforcement of Foreign Arbi
tral Awards, Art. Y, 9 U.S.C.A. § . 201 note; 9 
U .S.C.A. § 207. 

40. Arbitration c:;;::.56 

Treaties =8 

Section of Convention on Recognitlon 
and Enforcement of Foreign Arbitral Aw~d~ 
providing defense to confumation when '''the 
recognition or enforcement of the . award 
would be contrary to the public policy of that 
country" is construed very narrowly and ap
plied only where enforcement would violate 
forum state's most basic notions of morility 
and justice. Convention on the Recognition 
and Enforcement of Foreign " Arbitral 
Aw·.Ir'ds, Art. Y, subd. 2(b), 9 U.S.C.A. § 201 
note; 9 U.S.CA § 207. 

=~ '\- ,, --. 
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TRA.."-'S CHEMICAL LTD. v. CHINA NAT. MACHINERY 319 
CltcNll6l F.ld 314 (5thelr, I"') 

41 . Arbitration ¢:o32 

Treaties ¢:oS 

Section of Convention on Recognition 
and Enforcement of Foreign Arbitral Awards 
allowing conftrnlation of award to be refused 
if "party against whom the award is invoked 
was not given proper notice • • • of the 
arbitration proceedings or was otherwise un
able to present his case" essentially sanctions 
application of forum state's standards of due 
process, and should be narrowly construed to 
give effect · to Convention's goal of encourag· 
ing timely' and efficient enforcement of 
awards. Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards, 
Art. V, subd. l(b), 9 U.S.C.A. § 201 note; 9 
U,S.C.A. § 207. 

42. Arbitration <:::=>17(6) 

Constitutional Law <:::=>306(3) 

Treaties <!:=o8 

Respondent failed .to show that arbitra
tors issued irrational scheduling order, erred 
in failing to impose automatic stay on the 
proceedings or in failing to rule on interim 
issues raised by respondent, or failed to issue 
written, reasoned award, in . vio'latio'n of ita 
due process rights under Convention on Rec
ognition and Enforcement of- Foreign .Arbi-. 
tral Awards. Convention on the Recognition 
and Enforcement of Foreign . Arbitral 
Awards, Art. V, subds. l(b), 2(b), 9 l,1.S.C.A. 
§ 201 note; 9 U.S.C.A. § 207. 

Ronald D. Secrest,· Eric .J.R. Nichols, 
Beck, Redden & Secrest. Houston, TX, for 
Plaintiff- Appellee. 

Edward J . Murphy, William Bruce Stanfill, 
Mark William 1;lor:an, Beirne, . Maynard & 
Parsons, Houston. TX, for Defendant~Appel
lant. 

Appeal from the United States District 
Court for . the Southern ,District of- Texas. 

Before'KING, JOLLY and JONES, ' . 
Circuit Judges . . _ 

J. W< do nOl, of course. imply th,t the other 

PER CURIAl'v!: 

China National Machinery ~mport and Ex
port Corporation (CMC) appeals the district 
court's confirmation of an arbitral award ren
dered against it. We affirm. 

On appeal, CMC raises foUr issues: (1) Is 
CMC, a Chinese corporation, an "agent or 
instrumentality of a foreign state" under the 
Foreign Sovereign Immunities Act, 28 U.S.C. 
§ 1603, such that the district court had sub
ject matter jurisdiction to confirm the arbi
tral award rendered against CMC, 28 U.S.C. 
§ 1330'/ (2) Was the arbitral award "not con
sidered as domestic '" in the State where 
(its) recognition and enforcement are sought~ 
such that the district court could enforce it 
pursuant to the Convention on the Recogni: 
tion and Enforcement of Foreign Arbitral 
Awards of June 10, 1958, 21 .U.S.T. 2517 
(1970), reprimted in 9 U.S.C. § 2017 (3) Did 
the contract between CMC and TCL involve 
"commerce" such that the district court could 
enforce the arbitration award pursuant to the 
Federal Arbitration Act, 9 U.S.C, § 27 (4) 

Did the district court err in refusing. to va
cate the award under the Federal Arbitration 
Act, 9 U.S.C. § 10(a)(1)? 

[1-42) We agree with the district court's 
analysis of these issues and therefore adopt 
Parts I-V of its careful and comprehensive . 
opinion, In re Arbitratio1t Between: . Trorr.s' 
Chemi.ca.l Ltd.. & ChiT14 Naticmal Machinery 
Imporl. & -£:r:pOTt Ccn-p., 978 F .Supp, ,266 
(S.D.Tex.1997).' The judgment of the dis-
trict court is AFFIRMED. ....-:-'--I 

" 

, . . 

.. ,. '. , .' 
portions of the .opinion are in :my way erroneous. 

cc: ..... - o::c ."c- - , "'~ 
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902, 109 S.Ct. :3181, 105 L.Ed.2d 691 (1989). 
AgAin. thc)'tc{oroo, Cl"cen CAnnot meet tho ele_ 

vated showing of proof necessary to create a 
genuine issue of material fact. 

(46,471 The DA's statements suggesting 
a monetary interest on the pal"t of the jurors 
to impose the death sentence are similarly 
problematic. Unquestionably, "appeals to 
the pecuniary interests of jurors are patently 
improper." United States v. Blecker, 657 
F.2d 629, 636 (4th Cir.l981), ce,-t. denied. 454 
U.S. 1150, ,102 S.Ct. 1016, 71 L.Ed.2d 304 
(1982). Nonetheless, after further review of 
the DA's closing argument, it becomes appar· 
ent that these isolated statements did not 
constitute an overarching theme or even 
serve as a significant part of the DA's case. 
In addition, the jury instructions explained in 
detail how the jllry should base their deci
sion. In the context of the whole closing 
argument and the entirety or" the bial, these 
remarks did not amount to a constitutional 
violation. Sec United Statc:! v. Pupa, 841 
F.2d 1235, 1240 (4th Cir. ) (holding that im
proper argument about purging juror's com· 
munity of drug conspiracies did not rise to 
level of plain error ), mi. denied. 488 U.S. 
842, 109 S.Ct. 113, 102 L.Ed.2d 87 (1988); 
Blecker, 657 F.2d at 636 (finding no revers
ible error, despite contemporaneous objec
tion, because of totality of circumstances). 

IV. Conclusion 

After further consideration, the State's 
motion to strike Green's reply brief is DE
NIED. For the reasons stated above, the 
State's motion for summary judgment on 
Green's petition for a writ of habeas corpus is 
GRANTE D. Green's motion for leave for 
discovery is MOOT. This case is , therefore. 
DISMISSED. 

r" tho M .. tt.r 01 tho AnRrTRATro~ 

BETWEEN: TRA,',S CHEMICAL 
LIMITED, Petitioner, 

AND 

CHINA NATIONAL MACHI.sERY 1M· 
PORT AND EXPORT CORPORA· 

TION, Respondent. 

Civil Action Nos. H- 95-4114, 
H-95-5553, H-96-{)166. 

United States District Court, 
S.D. Texas, 

Houston Division. 

July 7, 1997. 

In consolidated actions. Pakistani corpo· 
ration sought enforcement of arbitration 
award against Chinese corporation arising 
out of construction of plant in Pakistan. antI 
Chinese corporation sought to vacate award. 
The Dist!ict Court, Lake, J., held that: (1) 
respondent was "agency or instrumentality" 
of Chinese government under Foreign Sover
eign Immunities Act (FSIAl; (2) court had 
jurisdiction under FSIA exception for actions 
to ~onfu'm arbitration awards; (3) service of 
proce~s was sufficient under FSIA: (4) Fed
eral Arbitration Act (FAA) applied; (5) award 
was not procured through fraud or undue 
means; (6) arbitrators did not engage in con
duct that prejudiced respondent's rights to 
fundamentally fair hearing; (7) petitioner was 
not entitled to attorney fees; and (8) award of 
prejudgment interest at equitable rate of 
10% compounded annually was appropl;ate. 

Award confirmed. 

1. Federal Civil Procedure <::=>1832 
In ruling on motion to dismiss for lack of 

subject matter jurisdiction. court may evalu· 
ate complaint alone, complaint supplemented 
by undisputed facts evidenced in the record. 
or complaint supplemented by undisputed 
facts plus court's resolution of disputed facts. 

2. Federal Civil Procedure <::=>1825, 1828 
When court resolves disputed facts in 

ruling on motion to dismiss for lack of sub· 
ject matter jurisdiction, court must give 
plaintiff opportunity for discovery and hear-

I 
I , 

j 
I 
1 
i , 

, . 
j 

·f .. 
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ing that is appropriate to nature of the mo· contemplated by parties, it should inform 
tion. them of this and give them opportunity to 

3. Federal Civil Procedure e=>1825, 1827.1 

Court's authority, in ruling on motion to 
dismiss for lack of subject matter jurisdic· 
tion. to consider evidence beyond complaint 
allows it to devise procedure that may in· 
clude permitting affida~its, al1o~g further 
discovery, hearing oral testimony, and con· 
ducting evidentiary hearing, all limited to 
deciding jurisdictional issue. 

4. Evidence e=>541 

Expert witness on foreign law is not 
required to meet any special qualifications 
and need not be admitted to practice in 
country whose law is at issue. Fed.Rules 
Civ.Proc.Rule 44.1, 28 U.S.C.A. 

5. Federal Civil Procedure e=>Z546 

Differences of opinion among experts on 
content, applicability, or interpretation of for· 
eign law do not create genuine issue as to 
any material fact for summary judgment pur· 
poses . Fed.Rules Civ.Proc.Rule 56, 28 
U.S.CA. 

6. Evidence e=>571(4) 

Federal judges may reject even uncon
tradicted conclusions of expert of foreign law 
and reach their own decisions on basis of 
independent examination of foreign legal au· 
thorities. Fed.Rules Civ.Proc.Rule 44.1, 28 
U.S.C.A. 

7. Action e=>n 

In making its determination of foreign 
law, court may rely on foreign case law deci
sions, treatises , and learned articles, even' if 
they are not generally admissible under the 
Federal Rules of Evidence. Fed.Rules Civ . 
Proc.Rule 44.1, 28 U.S.C.A. 

8. Action e=>17 

Although there is no requirement that 
Court give formal notice to parties of its 
~ntention to engage in its own research on 
ISsue of fore ign law that has been raised by 
them, or of ita intention to raise and deter
mine independently an issue not raised by 
them, if court discovers material diverging 
substantially from that offered by parties or 
if it plans to utilize foreign law in way not 

react to court's n:::scOlrch . FC'd.Rulcs Ci'\". 
Proe.Rule 44.1 , 28 U.S.C.A. 

9. International Law e=>IO.34 

Even after its reorganization consistent 
"'ith Industrial Enterprises Law, Chinese 
corporation was state·owned and remained 
"agency or instrumentality" of Chinese gov
ernment under Foreign Sovereign Immuni
ties Act (FSIA). 28 U.S.C.A. § 1603(b)(2). 

See publication Words and Phrases 
for other judicial constructions and dcf· 
initions. 

10. International Law e=>10.33 

Under exception to sovereign immunity 
of Foreign Sovereign Immunities Act 
(FSIA), court had jUlisdiction over Pakistani 
corporation's claim to confirm arbitral award 
against corporation owned by Chinese state 
pursuant to Federal Arbitration Act (FAA). 
9 U.S.C.A. § 1 et seq.; 28 U.S.C.A. 
§ 1605(a)(S)(A). 

11. International Law e=>10 .. 13 

Under exception to sovereign immunity 
of Foreign Sovereign Immunities Act 
(FSIA), court had jurisdiction over Pakistani 
corporation's claim to conflrm arbitral award 
against corporation owned by Chinese state 
pursuant to Convention on Recognition and 
Enforcement of Foreign Arbitral Awards. 9 
U.S.C.A. § 207; 28 U.S.C.A § 1605(a)(6)(A). 

12. International Law =10.32 
By contracting to arbitrate in United 

States claims iuising out of construction co n
tract, corporation owned by Chinese state 
waived sovereign immunity under Foreign 
Sovereign Immunities Act (FSIA). 28 
U.S.CA. § 1605(a)(1). 

13. Arbitration e=>S3.1 

Treaties ~8 

Convention on Recognition and Enforce
ment of Foreign Arbitral Awards applies to 
arbitration awards rendered in United 
States; provision whereby United States de· 
clared that it would only apply the Conven
tion to recognition and enforcement of 
awards made in another contracting state did 
not limit territorial application of nondomes-

- -_ - = .... - - ... - _ " J -:: :- '-' '''~'' '? !-'!" • • ...;= .... .... .! -- . .... - ,. - -- -
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tic clause. Convention on the Recognition and 
Enforcement of r'oreign Arbitral Awards . 8 
U.S.C.A. § 201. 

14. Arbitration """72.3 

Treaties """8 
Convention on Recognition and Enforce

ment of Foreign Arbitral Awards encompass
es actions to conflrTTl arbitration awards ren
dered in United States between two foreign 
parties. Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards. 9 
U.S.C.A. § 201, 

15. Federal Civil Procedure """540 
Burden of proof to establish proper ser

vice is on party on whose behalf service is 
made. 

16. International Law """10.43 
Procedures for "serving of notice" under 

American Arbitration Association (AAA) 

Commercial Arbitl'3tion Rules. adopted as 
result of arbitration agreement between the 
parties, constituted "special arrangement for 
service" under Foreign Sovereign Immuni
ties Act (FSIA), thereby authorizing service 
by registered mail on Chinese corporation 
and making it unnecessary for petitioner to 
adhere to international convention, or to 
serve translated copy of petition. 28 
U.S.C.A. § 1608(b)( 1-3). 

Se. publication Words and Phrases 
for olher judicial conslruclio ns and def
ini tions. 

17. International Law """10.43 

Foreign Sovereign Immunities Act 
(FSIA) provides exclusive means by which 
service of process may be effected on agency 
or instrumentality of foreign state. 28 
U.S.C.A. § 1608(b). 

lB. Arbitration """3.1 
In deciding whether there is transaction 

involving commerce within meaning of Fed
eral Arbitration Act (FAA), COUlt may look 
to contracts , affidavits, and other discovery 
materials. 9 U.S.C.A. § 2. 

19. Arbitration 0'>3.1 

Contract containing arbitration provision 
need only be related to commerce to fall 
within Federal Arbitration Act (FAA). 9 
U.S.C.A. § 2. 

20. Commerce 0'>4 
Congress' power to regulate foreign 

commerce is broader than its authority to 
regulate interstate commerce. 

21. Arbitration ~3.1 

Contract between foreign corporations 
containing arbitration provision involved 
"commerce" and therefore Federal Arbitra
tion Act (FAA) applied; initial transaction, 
involving construction of plant in Pakistan, 
was negotiated in Texas, project owner's 
principals resided in Texas and project own
er purchased some chemicals for the proj ect 
from United States corporation. 9 U.S.C.A. 
§ 2. 

See publicslion Words and Phrases 
for other judicial conslructions and def· 
initions. 

22. Arbitration """2.2 

States =18.15 

Under Supremacy Clause, Federal Arbi
tration Act (FAA) preempts all otherwise 
applicable state laws, including Texas Gener
al Arbitration Act (TGAA). U.S.C.A. Const. 
Art. 6, cl. 2; 9 U.S.C.A. § 1 et seq.; Vernon's 
Ann.Texas Civ.St. art. 236 (1994). 

23. Arbitration """77(.\) 

Standard of review of arbitration award 
under Federal Arbitration Act (FAA) is one 
of deference and is extraordinarily nanow. 
9 U.S.C.A.!i 10. 

24. Arbitration """77(4) 

In reviewing arbitration award under 
Federal Arbitration Act (FAA), court asks 
whether arbitration pro~eedings were funda
mentally unfair. 9 U.S.C.A. § 10. 

25. Arbitration =77(6) 

Party moving to vacate arbitration 
award under Federal Arbitration Act (FAA) 
has burden of proof. 9 U.S .C.A. § 10. 

26. Arbitration """64.4 

Under Federal Arbitration Act (FAA), 
party who alleges that arbitration award was 
procured through fraud or undue means 
must demonstrate that improper behavior 
was (1) not discoverable by due diligence 
before or during arbitration hearing, (2) ma-

=:: :...., - ~= ~ r- ... ~ - ...., 
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terially related to issue in arbitration, and (3 ) arbitratio~ award vacated under Federal AI
established by clear and convincing evidence. bitration .-\.ct (FAA); bankruptcy court reo 
9 U.s.C.A. § 10(a). fused to stay arbitration hearing, concluding 

Z7. Arbitration e=>64.3, 64.4 

As ground for vacating arbitration 
award under Federal Arbitration Act (FAA), 
"fraud" requires showing of bad faith during 
arbitration proceedings, such as bribery, un· 
disclosed bias of arbitrator, or willfully de· 
stroying or withholding evidence. 9 U.S.C.A. 
§ 10(a). 

See publication Words and Phrases 
for other judicial constructions and def· 
initions. 

25. Arbitration e=>6-I.4 

As ground for vacating arbitration 
award under Federal Arbitration Act (FAA), 
"undue means" connotes behavior that is im· 
moral if not illegal or othelwise in bad faith . 
9 U.S.C.A. § 10(a). 

S .. publication Words and Phrases 
for other judicial constructions and def· 
initions. 

29. Arbitration e=>6-I. l 

Petitioner's untimely production of re
port was not ground for vacating arbitration 
award under Federal Arbitration Act (FAA) 
as having been pl'ocured by fraud or undue 
means; report was inadvertently misfiled by 
petitioner's principal and was turned over 
before arbitration hearing started, and delay 
in its production was brought to attention of 
arbitrators. 9 U.S.C.A. § 10{a){3). 

30. Arbitration e=>32.5 

Arbitrators ' scheduling order did not de
prive respondent of fair hearing, as would 
support vacating arbitration award under 
Federal Arbitration Act (F AAl; respondent 
requested and received continuance from ar· 
bitrators, respondent did not request further 
extension from arbitrators or present any 
evidence of sufficient good cause to warrant 
further delay in the hearing, and respondent 
proceeded to arbitrate the case without fur· 
ther comment. 9 U.S.C.A. § 10(a)(3). 

31. Arbitration ~33 

Responcient was not harmed by arbitra
tors' decision to proceed despite respondent's 
suggestion of bankruptcy of petitioner's prin· 
cipal, and therefore was not entitled to have 

---- -- .... - - ...... 

that automatic stay did not prevent arbitra· 
tion from proceeding. 9 U.S.C.A. § 10(a)(3). 

32. Arbitration e=>31 

In arbitration hearing, Chinese corpora
tion was not entitled to preliminary ruling on 
statute of limitations or choice of law issues. 
9 U.S.CA § 1 et seq. 

33. Arbitration e=>52.5 

Arbio-ators were not required to disclose 
or explain reasons underlying award . 9 
U.S.C.A § 1 et seq. 

3~ . Arbitration e=>63.1, 63.2 

Mistake of law or fact is insufficient to 
set aside lU"bitration award. 

35. Arbitration ~3.1, 77(5) 

Fedel'al court will not review factual 
findings 01' merit determinations made in 
arbitral award unless award is in "manifest 
disregard" of law. 

36. Arbitration e=>31 

Respondent was not entitled to addition· 
al discovery to support its claims that arbi· 
trators engaged in conduct that prejudiced 
its rights to fundamentally fair hearing by 
allegedly issuing Irrational scheduling order, 
failing to rule on its limitations and choice of 
law arguments, and failing to issue written 
opinion explaining rationale for its award. 9 
U.S.C.A. § 10(a)(3). 

3i. Arbitration e=>12.2 

Treaties ~8 

DistJict court had power to confirm arbi· 
tration award under both Federal Arbitration 
Act (FAA) and Convention on Recognition 
and Enforcement of Foreign Arbitral 
Awards. Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards. 9 
U.S.C.A. §§ 1 et seq., 207. 

38. Arbitration e=>72.3 

Treaties e=>8 

Party opposing confirmation of arbitra
tion award under Convention on Recognition 
and Enforcement of Foreign Arbitral Awards 
bears burden of proof of establishing reaso n 

-' ,._-- . 
.~ -- - .-- . '"'1'"' .-_ • __ -""I 
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prohibiting confirmation. Convention on the 
ltt!CUg'l1.iLiun ~Cld EnIorc.:c:mcnt of Foreign Ar

bitral Awards. 9 U.S.CA § 207. 

39. Arbitration e=>72.1 

Treaties <1>8 

Arbitral award will be confirmed under 
Convention on Recognition and Enforcement 
of Foreign Arbitral Awards. absent convinc
ing showing that one of Convention's narrow 
exceptions applies. Convention on the Recog
nition and Enforcement of Foreign Arbitral 
Awards. 9 U.S.CA § 207. 

40. Arbitration <1:=56 

Treaties <1:=g 

Section of Convention on Recognition 
and Enforcement of Foreign Arbitral Awards 
providing defense to confll1l1ation where "the 
recognition or enforcement of the award 
would be contrary to the public policy of that 
country" is construed very narrowly and ap
plied only where enforcement would violate 
forum state's most basic notions of morality 
and justice. Convention on the Recognition 
and Enforcement of Foreign Arbitral 
Awards. 

41. Arbitration <1:=32 

Treaties <1:=8 

Section of Convention on Recognition 
and Enforcement of Foreign Arbitral Awards 
allowing confirmation of award to be refused 
if "party against whom the award is invoked 
v.'l!.S not given proper notice • • • of the 
arbitration proceedings or was otherwise un
able to present his case" essentially sanctions 
application of Contm state's standards of due 
process, and ShOllld be narrowly construed to 
give effect to Convention's goal of encourag
ing timely and efficient enforcement of 
awards. Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards. 

42. Arbitration <1:=77(6) 

Constitutional Law <1>306(3) 

Treaties <1>8 

Respondent failed to show that arbitra
tors issued irrational scheduling order, erred 
in failing to impose automatic stay on the 
proceedings or in failing to rule on interim 
issues raised by respondent, 01' failed to issue 
written, reasoned award, in violation of its 

-:-'-' -- , - - ...... 

due process rights under Convention on Rec
ognition and Enforcement of Foreign Arbi. 

tral Awards. Convention on the Recognition 
and Enforcement of Foreign Arbitral 
Awards. 

43. Federal Civil Procedure <1>2753 

Goal of Rule 11 is to discourage dilatory 
and abusive litigation tactics and eliminate 
frivolous claims and defenses. thereby speed
ing up and reducing costs of litigation pro
cess. Fed.Rules Civ.Proc.Rule 11, 28 
U.S.CA 

44. Federal Civil Procedure e:>2769, 2790 

As long as attorney's filings meet test of 
"objective reasonableness under the circum
stances" and are not imposed for improper 
purposes, Rule 11 sanctions are not warrant
ed. Fed.Rules Civ.Proc.Rule 11. 28 U.S.C.A. 

45. Federal Civil Procedure <1:=2774(3) 

Although respondent's motion to dismiss 
petition to confirm arbitration award was 
denied. its arguments were not objectively 
unreasonable or sanctionable. 28 U.S.C.A. 
§ 1927; Fed.Rules Civ.Proc.Rule 11, 28 
U.S.CA 

46. Federal Civil Procedure <1>2737.1 

Absent statutory authorization or agree
ment bet\veen parties "American rule" leaves 
each party in federal litigation to pay his 0"'1l 

attorney's fees . 
See publicotion Words and Phrases 

for other judicial constructions and def· 
initions. 

47. Federal Civil Procedure e=>Z737.1 

Courts may depart from general rule 
that each party pays his own attorney's fees 
in cases involving common fund, situations 
where party has willfully violated court or
der, and cases of fraudulent, groundless, op
pressive, or vexatious conduct. 

48. Arbitration *'42 

Federal Arbitration Act (FAA) does not 
provide for attorney fees to party who is 
successful in confirming arbitration award in 
federal court; prevailing palty may neverthe
less be entitled to attorney fees in an action 
to confirm arbitration award if opponent's 
reasons for challenging award are without 
melit or without justification, 01' are legally 

~ . " ~-"""-" ..., _-::"").lC-- .,J ~= : "'I'" 

'. 

 
United States 
Page 11 of 54

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



• 

• 

; . 

to:~t 666t-N~f-E' 

ARBITRATION BETWEEN TRA.'1S CHEM. LTD. AND CHI~A NAT. 271 
Cllf' IlS 978 F.Supp. 266 (S.D.Tn. 19,7) 

frivolous. that i~ . hrnIJl!'ht in bad f~ith to 54. Federal Courts <!=415 
harass rather than to win. 9 U.S.C.A. § 1 et 
seq. 

49. Arbilration <!=42 

Treaties <!=8 

Although respondent's motion to dismiss 
petition to confirm arbitration award was 
denied, its positions were not without merit 
or without justification, as wtluld support 
award of attorney fees under Federal Arbi
tration Act (FAA) or Convention on Recogni
tion and Enforcement of Foreign Arbitral 
Awards. Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards. 9 
U.S.C.A. § 1 et seq. 

50. Arbitration <!=42 

Court conflI'ming award under Conven
tion on Recognition and Enforcement of For
eign Arbitral Awards should not award attor
ney fees except in most extraordinary of 
circumstances. Convention on the Recogni
tion and Enforcement of Foreign Arbitral 
Awards. 

51. Arbitration <!=42 

Treaties <!=8 

Court conflI'ming award uncler Conven
tion on Recognition and Enforcement of For
eign Arbitrai Awards should not award at
torney fees unless opponent's reasons for 
challenging award are without merit or with
out justification, or are legally frivolous, that 
is, brought in bad faith to harass rather than 
to win. Convention on the Recognition and 
Enforcement of Foreign Al'bitral Awards. 

52. Arbitration <!=42 

Under Texas law, action to enforce arbi
tration award gives rise to new cause of 
action for which there is no statutory basis 
for recovery of attorney fees . Yernon's 
Ann.Texas Civ.St. art. 233 (1994). 

53. Federal Courts <!=415 

In action in district court in Texas to 
confirm arbitration award under Federal Ar
bitration Act (FAA), Texas law governs 
award of prejudgment interest where juris
diction is based on diversity of citizenship. 9 
U.S.C.A. § 1 et seq. 

1. Transerip' of 3rbi,ra,ion " .. ring ., Vol. I. pp. 

Where callse of action arises under rca
eral statute, federal law governs scope of 
remedy available to plaintiffs, including 
whether prejudgment interest is allowed and 
at what rate. 

55. Interest e:>39(2.20), 60 

Under Texas law, award of prejudgment 
interest at equitable rate of 10% compounded 
annually was appropriate in action to enforce 
arbitration award. 

Ronald D. Secrest, Beck, Redden and Sec
rest, Kenneth L. Rothey, Kenneth L. Rothey 
& Associates, Houston. TX, for petitioner. 

Edward J . Murphy, Bell & Murphy, Bell & 
Murphy, Houston, TX, Robert E. Campbell, 
Cadwalader. Wickersham & Taft, Los Ange
les, CA, for respondent. 

MEMORANDUM AND ORDER 

LAKE, District Judge. 

This consolidated action involves efforts by 
the successful party in an arbitration to en
force the award in the face of challenges by 
the unsuccessful party to the court's jurisdic
tion and the validity of the arbitration award. 

I. Background 

In 1987 two United States citizens, Dr. 
Shardar Khan and Dr. Mohammed Halipoto, 
both emigrants from Pakistan, decided to 
build the first hydrogen peroxide plant in 
Pakistan. They contacted a number of com
panies who might actually build the plant. 
One of the companies was China N ationa! 
Machinery Import and Export Corporation 
("CNMC"). In September of 1987, when it 
became apparent that an agreement might 
be reached, Drs. Khan and Halipoto formed 
Trans Chemical Limited ("TCL"), a Pakistani 
corporation, and the subsidiary of United 
International ("UI"), an American corpora
tion owned by the doctOTS.' CNMC engaged 
N .E.M., Inc., as its agent in the United 
States to negotiate with TCL. On December 
22, 1987, after weeks of negotiation. TCL and 
CNMC signed a contract in which TCL 

44-47; at Vol. III. pp. 1-46. 
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agl'eed to purchase and CNMC ~gl'eed to sell 
a complete hydrogen peroxide plant and reo 
Lated technical 5eTVlces .' The 1987 contract 
was amended in December of 1988' Both 
the original anel amended contracts provided 
for binding arbitration of disputes between 
the parties in Houston, Texas, in accordance 
with the procedl\res of the American Arbitra
tion Association ("AAA").4 

Disputes between the parties soon arose. 
TCL claimed that CNMC had failed or re
fused to provide the goods and services re
quired under the contracts and that CNMC 
had made material misrepresentations in 
connection with the sale , construction, and 
operation of the hydrogen peroxide plant. 
CNMC claimed breach of contract, fraud in 
the inducement, and trade libel.! Pursuant 
to the arbitration clause in the contracts the 
parties submitted their disputes to arbitra
tion conducted by the AAA in Houston. A 
panel of three arbitrators heard evidence 
from June 21, to July la, 1995. On August 
15, 1995, the Panel awarded TCL $9,447,-
563.62' 

A. Civil Action No. H- Sf>-4114 

On the day of the award TCL filed an 
original Petition to Confirm Arbitration 
Award in this court, alleging subject matter 
jurisdiction under the Foreign Sovereign Im
munities Act ("FSIA"l, 28 U.S.C. §§ 1330, 
1605. TCL later l!!Tlended its petition to also 
seek enforcement of the award under the 
Federal Arbitration A~t ("FAA" ), 9 U.S.C. 
§ 9; the Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards 
{"New York Convention" or "Convention"l, 
and its implementing legislation, 9 U.S.C. 

2. 1987 contract. Exhibit A to TCl's Amended 
Petit.ion to Confirm Arbitration Award. Docket 
Entry No. I I in Civil Action No. H-95-4\\4 . 

3. 1988 coneract. Exhibit B to TCl's Amended 
Petition to Confirm. 

4. An ie:ll! 20 to th .... contr3cts, 

S. Amended Position Paper of Respondent CNMC 
Bdore tho MA. E.hibit 3 to TCl's Response to 
CNMC's Motion to VaclIe, Dod.ct Enlry No. 18 . 

6. Award of Arb ,t" 'ors. hhibit E 10 TCl'. 
Amended Pet il ion to Confirm. 

§ 207; and the Texas General Arbitration 
Act ("TGAA"l, Tex.Rev.Civ. Stat. Ann. art. 
236.' CNMC filed a Motion to Dismiss 
TCL's Amended Petition to Confirm Arbitr.
tion Award and a Motion to Vacate Arbitl'a
tion Award, Subject to the Motion to Dis
miss.a 

At a J anuary 26, 1996, hearing the court 
ruled that additional discovery was appropri
ate regarding TCL's failure to produce a 
feasibility study about hydrogen peroxide 
production in Pakistan until the morning of 
the arbitration.' The court also ordered fur
ther briefing and discovery addressing the 
court's subject matter jurisdiction. The par
ties filed supplemental briefs on these issues 
and also filed various objections to each oth
er's filings, which the cow"!. denied. to TCL 
also filed a Motion for Sanctions." 

Pending before the court in Civil Action 
No. H-9f>-4114 are TCL's Amended Petition 
to Confu-m Arbitration Award, Motion for 
Order Confir ming Arbitration Award and for 
Entry of .Judgment, and Motion for Sanc
tions and CNMC's Motion to Dismiss TCL's 
Amended Petition to Confirm Arbitration 
Award. Motion to Vacate Arbitration Award , 
and Motion to Continue Discovery. 

B. Civil Action No. H- 95-5553 

On October 20, 1988, Dr. Halipoto and his 
wife, Zareen Halipoto, filed a Voluntary Peti
tion for Bankruptcy under Chapter 11 in tfle 
Bankruptcy Court for the Southern District 
of Texas" On June I, 1995, as the date for 
arbitration approached, CNMC med an ad
versary proceeding in the Halipoto bankrupt-

7. TCl's Amended Potition to Confirm Arbitration 
Award, Docket Entry No. II . 

8. Docket Entry Nos. 12-14. 

9. Transcrip' of January 26 . 1996, h.or;n. at Pl'. 
28-35, Docket Entry No. 40 . 

10. Docket Entry No. 80. 

11. Docket Entry No. 79 . 

12. Docket Entry No. I to [" re Ha lipolo, Bankr 
No. 88- 08633-HS-1 I. 
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cy case.1l CNMC sought a declaration that Motion to Withdraw Reference in the adver-
(1) the i:l.rbitrntiQu ~n.vol"""ed pro("crty co; t.he eary nl"oc~edinl!.u which was granted on De-
Halipoto bankruptcy estate, (2) TCL/UI, Dr. cember 8, 1995.20 The case as assigned Civil 
Halipoto, and/or Dr. Khan exercised unau- Action No. H-95-SS53 21 and was consolidat
thomed control over such property of the ed with Civil Action No. H-95--41l4.22 
bankruptcy estate, and (3) the arbitration 
clause in the 1988 contract was obtained by 
fraud or fraud in the inducement because of 
the pending bankruptcy and was therefore 
void or voidable. 

On June 9, 1996. CNMC filed an Emergen
cy Motion for Temporary Restraining Order 
with the bankruptcy court alleging that the 
pending arbitration set for June 21, 1995, 
was stayed by the bankruptcy petition and 
requesting a TRO to prevent the arbitration 
from proceeding as scheduled. I< At a hear
ing held the same day Banktuptcy Judge 
Karen Brown denied the request for a 
TRO.IS On June 14, 1995, the Bankruptcy 
Trustee filed an Answer to CNMC's Com
plaint t6 and an Emergency Motion for TRO 
seeking the same relief sought earlier by 
CNMC." On June IS. 1995. Judge Brov;n 
again denied the motion.'A On September 
21. 1995, the Trustee and TCL filed a Joint 

13. Joinl Original Compl,inl of CNMC and 
N.E.M .. Inc . for Declaratory Rel ief. Docket Entry 
No. I to ChlMQ NationCiL Mucliinef')' Impon & 
Erport Corpora.tiol1. ct ul. \I. ,\tlohtll'tlnlt:.U Hailpo(o. 
er 01 .. Adversory No. 95-4383 . As discussed 
morc rully infra, Ot pari V.A.l .b. of lhis Memo
r,ndum and Ordor. CNMC hod filed. "Susses· 
tiun of BankN ptey and NOlicc of Slay of Arbil"'
tion Procc.:cd ings" wilh thl! arbilr4lLon p3nel the 
previou, day, ,'by 30. 1995. (Exhibil 37 10 Ex · 
hibit Vol. I to CNMC's Motion to Vacale. Docket 
Enlry No. 14 io Civil Act ion No. H-95-41 J 4) On 
June 9. 1995. the .rbiU'otor; ru led Ih31 the arbi · 
tralion would proceed as scheduled . (June 9, 
1995 . Imer rrom AM lo All Parties . Exhibil 39 to 
Exhibi t Vol. I ). 

14. Docke t Entry No. 3 to Adversory No. 95-4383 . 

IS. Dock.t En try No . 4 to Advers,ry No. 95-4383 . 

16. Docket Entry No. 5 10 Adversary No. 95-4383 . 

17. Dockel Entry No . 6 to Advcrs,ry No. 95-4383 . 

18. Docket Entry Nos. 10-11 to Adversary No. 
95-4383 . 

19. Dock"l Entry No. 36 lO Adversary No. 95-
4383. 

20, Docket Ent!'Y No. 2 to In re Hallpolo (Hens Ie)' 
v. Ha lipolo, eI al.). Civil Action No. H-95-5553 . 

Pending before the court in the adversary 
action are TeL's Motion for Sanctions 
Against CNMC and its Counsel.2l CNMC's 
Motion to Dismiss the Trustee's Claim for 
Confirmation of the Arbitration Award,u 
CNMC's Motion to Reconsider and Vacate 
Order Entered September 22. 1995." the 
Motion to Dismiss of the Khans filed on 
September 15. 1995,16 the Motion to Dismiss 
of United International filed on September 
18, 1995,21 CNMC's Motion to Dismiss TCL's 
First Amended Cross- Claim,!! CNMC's Mo
tion to Vacate Arbitration Award,29 CNMC's 
Motion to Extend Scheduling Deadlines," 
and CNMC's Objections and Motion to 
Strike TCL's Evidence.3t 

C. Civil Action No. H-9~166 

On November 13, 1995. while Civil Action 
No. H-95-4114 was pending. CNMC filed an 

2 1. S~e Oo(.;ket Entry No. 4 in Civil Action o. H-
95- 5553 . 

22. Docket Entry No . 22 in Civil Action No. H-
95-4114 . 

23. Dock.t Entry No. 28 in Advo rs.ry No. 95-
4383 . 

24. Dockcl Enlry No. 34 in Ad>cr",ry No . 95-
4383. 

25. DocKel Entry No. 41 in Adversary No. 95-
4383 . 

26 . Docket Entry No. 31 in Adversary No. 95-
4383 . 

27. Docke, Enlry No . 32 In Adver$ary No . 95-
4383 . 

28. Dockel Enlry No . 55 in Advers.ry No. 93-
4383 . 

29. Docket Enlt)' No. bO in Adversary No . 95-
4383 . 

30. Docket Entry No . I in Civil Action No. H-95-
5553 . 

31. Dock .. Entry No. 5 in Civil Acl ion No. H-95-
3553. 
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Original Petition to Vacate Arbitration 
Award in the 190th District Court of Hams 
County, Texas, seeking vacatur under the 
TGAA. the FAA, and the New York Com-en
tion.52 TCL removed the case to federal 
court pursuant to 28 U.S.C. § 1441(b), alleg
ing federal subject matter jurisdiction over 
CNMC's claims under the FAA and the New 
York Convention. and CNMC filed a Motion 
to Remand. The case was consolidated ~ith 
Civil Action No. H- 95-4114.33 Pending be
fore the court in the removed action are 
CNMC's Original Petition to Vacate Arbitra
tion Award $-I and CNMC's Motion to Re
mand,s; 

II. Subject Matter Jurisdiction 

Because the court cannot address the mer
its of this case unless it has subject matter 
jurisdiction, the court must fltst address 
CKMC's jUlisdictional challenges in Civil Ac
tion No, H-95-4114, See Moran v. Kingdom 
of Sau.di Arabia, 27 F ,3d 169. 172 (5th Cir. 
1994). TCL alleges that the court has juris
diction to confirm the arbitration award: (1) 

under the FSIA because CNMC is an "agen
cy or instrumentality of a foreign state" and 
is subject to the Act's exceptions to sovereign 
immunity; (2) under the New York Conven
tion; and (3) under federal bankruptcy law. 
CNMC responds that the COtll"t should dis
miss this action for lack of jurisdiction be
cause (1) it is not an agency or instrumentali
ty of a fore ign state within the meaning of 
the FSIA; (2) the New York Convention 
does not provide for enforcement of an arbi
tral award rendered in the United States 
under American arbitration rules; and (3) 
CNMC dismissed the bankruptcy action be
fore ser;ice by an adverse party of a respon
sive pleading, or alternatively, the adversary 
action should be dismissed since the arbitra
tion claims predominate over the ownership 
claims. 

A. Standard of Review 

(lJ Federal courts are courts of limited 
jurisdiction and possess power only over 

cases authorized by the Constitution and 
hlW!'. of th .. United St~tc., CO",., v, Pro~ 9(; 
F .3d 244, 248 (5th Cir.1996). The burden of 
establishing jurisdiction rests with the pany 
alleging it. Kolckoncn v, Guardian Life Ins, 
Co, of Am., 511 U,S. 375, 376-78, 114 S.Ct, 
1673, 1675, 128 L,Ed.2d 391 (1994). In rul
ing on a motion to dismiss for lack of subject 
matter jurisdiction the court may evaluate (1) 
the complaint alone, (2) the complaint supple
mented by undisputed facts evidenced in the 
record, or (3) the complaint supplemented by 
undisputed facts plus the court's resolution of 
disputed facts. WiUiam.,cm v, Tu.cker, 645 
F ,2d 404 , 413 (5th Cir.), ccrt denied, 454 U,S. 
897, 102 S.CL 396, 70 L.Ed,2d 212 (1981); 
Barrera,-Monteneqro v, United States, 74 
F.3d 657, 659 (5th Cir.l99G). 

(2, 3J In this case the court will use the 
third approach , In doing so the "court is 
given the authority to resolve factual dis
putes, along with the discretion to devise a 

method for making a determination with re
gard to the jurisdictional issue," M ora.n, 27 
F ,3d at 172. When the court bases its deci
sion on its resolution of disputed facts it must 
give the plaintiff an opportunity for discovery 
and a hearing that is appropriate to the 
nature of the motion to dismiss. M cAUi see.' 
v. FDIC. 87 F ,3d 762, 766 (5th Cir.1996); 
Delgado v. SheU Oil Co" 890 F ,Supp. 1316. 
1322 (S,D,Tex.1995). The court's authority 
to consider evidence beyond the complaint 
allows it to devise a procedure that may 
include permitting affidavits, allowing further 
discovery, hearing oral testimony, and con
ducting an evidentiary hearing. all limited to 
deciding the jurisdictional issue. Moran, 27 
F .3d at 172. See also Coury. 85 F .3d at 248. 
To evaluate CNMC's status as an agency or 
instrumentality of the People's Republic of 
China the court has fashioned a comprehen
siv-e discovery plan permitting affidavits, r e
ports, deposition testimony, and extensive 
briefing on Chinese law and CNMC's status 
under that law, Although the court may 
consider oral as well as written evidence, an 

32. Exh ib it A to TCL's Notice of Rem"", !. Dock" t 34 . Exh ibit A to Dock« Entry No , 1 in Civil 
Entry ~o , 1 in Civil Action No , H-96-01 66. Action No, H-96-0\66 , 

33. Dock • • En.ry No, 48 in Civil Action No. H- 35. Docket Entry No, 7 io Civi l Act ion No, H-96-
95-4\ \4 , 0166 , 
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evidentiary hearing is not required . In light 
of the extensive discovery and briefing on the 
jurisdictional issues, an evidentiary hearing 
is unnecessary in this case. 

In determining Chinese law the court is 
not bound by the evidence presented by the 
parties or by the Federal Rules of Evidence. 
Pursuant to Fed.R.eiv.P. 44 .1 "[tJhe court, in 
determining foreign law, may consider any 
relevant material or source, including testi
mony, whether or not submitted by a party 
or admissible under the Federal Rules of 
E vidence. The court's determination shall 
bE: treated as a ruling on a question of law." 

Rule [44.1 J permits the court to consider 
any material that is relevant to a foreign
law issue, whether submitted by counselor 
unearthed by the COUlt's own research, 
and without regard to its admissibility un
der the rules of evidence. 

• • • • • • 
Since the new Rule dissipates former inhi
bitions, the court may consider any materi
al the parties "'ish to present. Statutes. 
administrative material, and judicial deci
sions can be established most easily by 
introducing an official or authenticated 
copy of the applicable pro'~sions or court 
reports supported by expert testimony as 
to their meaning ' " In addition to pri
mary materials and expert testimony, a 
litigant may present any other information 
concerning foreign law he belieV'es will fur
ther his cause, including secondary sources 
such as te;~ts , learned journals, and a wide 
variety of unauthenticated documents re
lating to foreign law. 

Arthur P •. Miller, "Federal Rule 44.1 and the 
'Fact' Approach to Determining Foreign 
Law: Death Knell for a Die-Hard Doctrine," 
65 Mich. L.R. 613, 656-57 (1967) (footnotes 
omitted). See also Atwood Tt£rnkey Drilling 
v. Petroleo Brasilciro, S.A, 876 F.2d 1174, 
1176 (5th Cir.1989), ee,t denied, 493 U.S. 
1075, 110 S.Ct 1124, 107 L.Ed.2d 1030 
(1 990 ); Republic of Turkey v. OKS Partners. 
146 F.R.D. 24,27 (D.Mass.1993) . , 

[4,5) Under Rule 44.1 expert testimony 
accompanied by extracts from foreign legal 
material is the basic method by which foreign 
law is determined. See Republic of Turkey, 

146 F.R.D. at 27 (citing cases); 9 C. Wright 
& A. Miller, Fed. Proc. & Proe. § 2444, at p. 
646. An expert witness on foreign law is not 
required to meet any special qualifications 
and need not be admitted to practice in the 
country whose law is at issue. See 9 C. 
Wright & A. Miller, supra, at p. 646. Differ
ences of opinion among experts on the con
tent, applicability, or interpretation of fore ign 
law do not create a genuine issue as to any 
material fact under Rule 56. Banco de Cre · 
dito Indus., S.A. v. Tescrnria Gene7"Cl~ 990 
F.2d 827, 838 (5th Cir.1993), cert. denied, 510 
U.S. 1071, 114 S.Ct. 877, 127 L.Ed.2d 73 
(1994); John R. Brown. "44.1 Ways to ProV1l 
Foreign Law," 9 Mar. Law. 179, 194 (1984). 

[6-8] Although expert testimony is the 
most common way to determine foreign law, 
it is no longer "an invariable necessity in 
establishing foreign law, and indeed. federal 
judges may reject even the uncontradicted 
conclusions of an expert witness and reach 
their own decisions on the basis of indepen
dent examination of foreign legal authori
ties." Cu,ti.\ v. Beatrice Foods Co.. 481 
F.Supp. 1275, 1285 (S.D.N.Y.), affd mem., 
633 F .2d 203 (2d Cir.1980) (citing Pollack, 
"Proof of Foreign Law," 26 Am. J. of Com
parative L. 470, 474 (1978) Oisting authori
ties». The Advisory Committee Notes to 
Rule 44.1 stc\te that the Rule 

provides that in determining [foreignJ law 
the court is not limited by material pre
sented by the parties; it may engage in its 
own research and consider any relevant 
material thus found. The court may have 
at its disposal better foreign law materials 
than counsel have presented, or may wish 
to reexamine and amplify material that has 
been presented by counsel in partisan 
fash ion or in insufficient detail. On the 
other hand, the court is free to insist on a 
complete presentation by counsel. 

Rule 44.1, Advisory Committee Notes. See 
o.lso 9 C. Wright & A. Miller, supra, at p. 
646. In making its determination of ioreign 
law the court may rely on foreign case law 
deciSions, treatises, and learned articles. even 
if they are not generally admissible under 

......" -- == ,_ .. -..... 
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the Federal Rules of Evidence. Republic of 
Turkey, 14ti t".rt.1.l. at 27 (citing cases).'" 

B, Jurisdiction Under the Foreign Sover-
eign Immunities Act 

The FSIA is an enigmatic legislative cre
ation, described by the Fifth Circuit as 
"'remarkably obtuse'" and a "'statutory 
labyrinth that, owing to the numerous inter
pretive questions engendered by its bizarre 
provisions, has during its brief lifetime been 
a financial boon for the private bar but a 
constant bane of the federal judiciary.''' 
Callejo v. Bancomer, SA, 764 F.2d 1101, 
1107 (5th Clr.l985) (quoting Gibbons v. 
Udara.s no. Gaeltachta, 549 F.Supp. 1094, 
1105, 1106 (S. D. N.Y.1982)). This case un
derscores the accuracy of the Fifth Circuit's 
lament. 

The FSLA provides that "[s]ubject to exist
ing international agreements to which the 
United States [was] a party at the time of the 
enactment of this Act a foreign state shall be 
immune from the jurisdiction of the courts of 
the United States and of the States except as 
provided in sections 1605 to 1607 of this 
chapter." 28 U.S.C. § 1604. Under 28 
U.S.C. § 1330(a) "[t]he district COUl'ts shall 
have original jurisdiction without regard to 
amount in controversy of any nonjury civil 
action against a foreign state as defined in 
section 1603(a) of this title as to any claim for 
relief in personam v.ith respect to which the 
foreign state is not entitled to immunity un
der sections 1605-1607 of this title or under 
any applicable international agreement." 28 
U.S.C. § 1330(a). "Sections 1604 and 1330(a) 

36. Although lh ere i~ no requirement that Lhe: 
court give rormal nOLic..: to the p::anie1 or ilS 
intention to engage in i~ own rese:lrc:h on ::an 
issue or (or<!ign law Lhat has been raised by them. 
or of ic.s intention to TilL .. c: and dClcrmine inde· 
pendently :In issue not r:lisl!d by them. if the 
CQun c.li.scover5 m.:uerial "divcrl:!!ing substan tial. 
Iy" from lhal oITel .. d by ,he p.nie. or if i, pions 
to utlt ize roreign law in a wOly not cont~mpbted 
by 'he portie, il should inform ,hem of this and 
give them 3M opportunity to re:).Cl to the ccurfs 
researc h. Rult: 44. 1, Advisory Commiu!.!e NOles; 
9 C. Wrighl &< A. Miller. "'pra. al pp . 649- 650. 
Allhough 'he court conduc,ed 0 limilcd indepen. 
dent inquiry into Chinese Jaw, it did T'\ot discover 
any materi.1 diverging SUbstanlially from Ihat 
offered by Ihe part ies nor will il ulilize Chinese 
I.w in a way not contemplated by d,. parties. 

37. Relying on Arrib. Lrd. v. Perrot. os Maicanos 
(P,,"ex). 962 F.2d 528. 533-34 (5,h Cir.). cere. 

-:: - .... .: -::"'1"'1 .,... ... ' 

work in tandem: § 1604 bars federal and 
state courts from exercising jurisdiction 
when a foreign state ia entitled to immunity, 
and § 1330(a) confers jurisdiction on district 
courts to hear suits brought by United States 
citizens and by aliens when a foreign state is 
not entitled to immunity." Argentine Repub
lic v. A meroda H m Shipping Corp., 488 
U.S. 428, 434,109 S.Ct. 683, 688. 102 L.Ed.2d 
818 (1989) (emphasis in original) . 

TCL alleges that CNMC is an "agency or 
instrumentality of a foreign state" within the 
meaning of the FSIA. 28 U.S.C. § 1603 pro
vides a detailed definition of an "agency or 
instrumentality of a foreign state:" 

(a) A "foreign state," e.'tcept as used in 
section 1608 of this title, includes a political 
subdivision of a foreign state 01' an agency 
or instrumentality of a foreign state as 
defined in subsection (b). 

(b) An "agency or instrumentality of a 
foreign state" means any entity-

(!) which is a separate legal person, 
corporate or otherwise, and 

(2) which is an organ of a foreign 
state or political subdivision thereof, or a 
majority of whose shares or other own
ership interest is owned by a foreign 
state or political su bdivision thereof, and 

(3) which is neither a citizen of a 
State of the United States . .. nor creat
ed under the laws of any third country. 

TCL bears the burden of showing jurisdic
tion under the FSIA.l7 

The parties do not dispute that CNMC 
satisfies the first and last elements of 

a<"l<d. 506 U.S. 956.113 S.C,. 41 3.121 L.Ed .2d 
3J7 (1992). CNMC .,sues Ihal TCL be.rs the 
burden of proving lh31 CNMC was ~n ag~ncy or 
instrumenlality of Chin:l under a nci@h lcncd ai
ler ego Iheory of ,geney . CNMC confuses tWO 
>cpar.,e uses of "agc'Tlcy" law under the FSIA. 
As tne Fifth Circuit explained in Heslcr l"lerna
rio". 1 Corp. v. Federa l R<p"blic of Nigeria, 879 
F.2d 170 fSlh Cir.1989). 

The use or the single term "ase~cy " for two 
pur-poscs in the context of lh is ca.sc may cause 
some confusion . The FSIA uses il to deter· 
mine whether an "agency" of Ihe Sllle may 
pOlcnlisHy quaHfy for roreign sOV1:rcign immu
nilY itself under Ihe FSIA. This is , comple lely 
differenl question from that which we must 
address here: whether or nOI the [Grains Pro· 
duction Comp.ny, limil.d. of Nigeri. 
(NGPC)) enjoyed an , Iter ego rel3lionship 
with the Federal Republic of Nigeri:t so that it 

! . 
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§ 1603(b). CNMC is a corporation orga
nized under Lhe laW!! of ~hc People's Hepublie 
of China ("China") and is not a citizen of a 
State of the United States or created under 
the laws of a third country.la Their dispute 
focuses on the second element. CNMC ar
gues that after its 1992 corporate reorganiza
tion it is no longer state-owned by the Chi
nese government as required by § 1603(b)(2). 
CNMC also argues that the court should 
require TCL to prove, pursuant to Edlow 
Int'! v. Nuklea.rna. Elektrorna. Kr.jko (NEK). 
441 F.Supp. 827 (D.D.C.1977)," that CNMC 
discharges a guvernmental function or that 
the Chinese government exercises direct con
trol over CNMC's operations in a manner 
indicating that it owns a controlling interest 
in CNMC. 

1. I~ CNMC oumed by China.? 

The parties argue that the court must first 
decide the proper date on which CNMC's 

coult.! bind Nigeri..J. tu ;l conlrlCl. Allhough 
!)~Ich an <liter ego relationsh ip m~y be de
scribed in terms or ".l~( ... ncy.'· it b 0. compleLely 
diITerent inquiry than thOle which mighl be coo
duc,eu under § 1603 . Aj ,ho"," ",(ra. 'he 
k"'el or st.<ol.lC control ,.equired to c!:I l::ablish 3n 

"lilter ego" n:hn ionsh ip is more cxtcn:;j..·e lhan 
thOlt n:q'U ircd to eSlablish FSIA " aecney," For 
in:,tllnct:, rrlC.: r~ Sl;th: m:tjority Qwnt:rship 
(which e:c i5U?d in Ncs rer and Arraw) "would 
nOl crelltl' an <lIter ego retalion:)hip," 

879 F.2d .1176-77 n. S. 

38. Anicle. nf Associ.lion of CNMC. Edl ibil 4-E 
[0 CNMC', Supplemcn,.1 Brief on Junodlction.1 
I!'.c;ues. Docket Enlry No, 69; Business Licens~ or 
CNMC, E;.::hib il 4_F tn CNMC'~ SLlpplement:sl 
Srid on Jur i~diClion.lJ Tssut.:s . 

39, In Edlo\V a B~rmudian nuclear ruels broker 
sued NEK. "an indepcndcnl sel['fT\:Jnagins orga· 
nization or workers linked In labour by common 
i ntere~t..s and organi7.t!d in basic organ iz.ations or 
assoc.:icned bbour" ch.n.ered by the Socialist 
F.der.1 Republic of Yugoslavia '0 bui ld and op· 
erale a nuclear power p13nl, to resolve a d ispUl~ 
o>er NEK'j obligalion '0 pay lh< broker its ree. 
441 F.Supp. at 831. NEK argued 'hll the court 
13cked subjc.:ct maHer jurisdiction over the act ion 
bec3use It was not .1 foreign st3te wi thin the 
mean inr of 28 U.S.C. § 1603(b). The broker 
COUnlC!rea with the solt: argumet1 l that NEK mel 
'he § 1603(b)(2) 'e,1 becaus~ Yugoslavia 
"own~d" NEK by vinuc or the co'Untry's socia lis t 
politic>! ideology lha, "all property under 3 ,0, 

c i",hsl ~ystem .. , is subj~ct to lh~ ult imate own· 
ership and authority or lne 5t::W.! ." In rejcc li ng 
In:Jt ~rgumc:nl the court st:nc:d th~t 

status as an agency or instrumentality of the 
Chlnese government should be determined . 
Although the parties agree that the determi
nation of whether CNMC is subject to the 
court's jurisdiction under the FSlA should be 
based upon CNMC's status at the time the 
act or acts complained of occurred.'o they 
disagree as to that time. TCL argues that 
the acts complained of occurred in 1987 and 
1988 when the contracts were entered and 
when CNMC was indisputably an agency or 
instrumentality of the Chinese government. 
CNMC responds that the act complained of 
occurred on August 15, 1995, when the arbi
trators entered the award in favor of TCL. 
and a cause of action to confirm the award 
accrued. Alternatively. CNMC argues that 
the acts complained of occurred no earlier 
than August of 1993. the earliest date on 
which TCL argued during arbitration that its 
causes of action for breach of contract and 

to accl:::pt plainlirf's :.rgumenl on this point 
","ould be to ch:l~ctt:r'1.t virlu:llty c.:\/CIj' enter
prj ~e opcr:£led unc.l.:r :l soci:Jl l ~l SySlle01 .1S ~n 

instrumen tality of the: stille (Wh il l! the 
FSIA's) legisbtive history eVinces Congress ' in· 
b.:nt th;1t lhe ddin ilion or "Olgem:y or inslru· 
mcnl~lity or::t rot"tign :'L..:ltc" b .... reJ.d bro.ldly to 
c.:ncomp.l$S "a va.riety or rorm~ , . , . .. th~r~ is no 
suggCSLion thill :l forl' i ~n SUHc."~ S~lt.:m of 
property ownership, \\ilhuut mor!.: . $houlu be: 
detc:rminOllivc un the qUI!~li on \N'h~lher ;an enti· 
ty operali ng wuhin the SlliLI! IS ~ .)lJ,te: a!:cncy 
or instrumenolity under the [FS tA). 

Id. 01 831-32 (citOlion omillod). Faced wilh 
bOlh 3 poi ltiC31 sy~lem that forbade private en
terpris<!' ~nd 3. de3.nh of evidcnce with which ~o 
d i~l i ngu i.) h state-owned frnm privately held en· 
terpri$C:~ the coun W3,S rorccd lo improvise, Il 
d~\'e\oped the: tcsl tM3t CNMC now asks this 
court to applY-\l lest desigt'ed to d~termine 
"he,hor NEK me' ,h. fin" § 1603(b)(2) criteria 
bec:susc: it was an " 'organ ' or the Yugosbv 
govemment" that cJ ischar~cd :l :ovemmcn tOl.I 
runction, or whcth~r it met thl.: second c:riteria 
because the YugOS\3V go .... ernment 3ctu~lIy exer
cised control OVj!r iLs operalion.fri in a manner 
indicating I.h~l it owned ~ control\in~ interesl 
in the organil'ltion. Id. al 832. Since 'he 
Court concluded ,ha, NEK met ne ilher of 
Ii 1603(b)(2),s criteria it held tha, NEJ< was not 
a foreign s'ate wilhin 'he meoning of § J 603(, ). 

40. S« Delgado v. Sh.1I Oil Co.. 890 F.Supp. 
1324. 1340 n. 33 (S .D.T<x .1995) (citing COllld. 
Inc. v Pechinty Vgin" Kllhlmnt,n . S53 F.2d 445. 
449-50 (6,h Cir.1988). and C.,,<ral F.lter';, Capl' 
la/ Corp. v. Cro'.;ma". 99 1 F.2d 1376. 1380-82 
(8,h Cir.1993» . 

- :-~ - -... - "" . ~ -.. -... - - ... ""l"'. -- -- - ""I 
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fraud accrued, and one year after CNMC 
reorganized in 1992. The court need not 
resolve this connlct, how~ver, because the 
court concludes that CNMC was an agency 
or instrumentality of the Chinese govern
ment in 1987 and remained one through 
1995. 

a. CNMC's arguments and evidence 

CNMC admits that under Chinese law it is 
"owned by the whole people" of China and 
that before 1992 this meant that it was 
owned by the Chinese state. CNMC argues, 
however, that in 1992 in accordance with the 
1988 Law of the People's Republic of China 
on Industrial Enterprises Owned by the 
Vv'hole People (the "Industrial Enterprises 
Law" ), it was restructured into an enterprise 
whose ownership rights vest in C NMC and 
the "whole people of China" in a system of 
"social ownership" similar to that discussed 
in Edlow. H CNMC offers the testimony of 
Professor Rui Mu and Zhang Baolong in 
support of its interpretation of the relevant 
Chinese laws and regulations that control the 
relationship between CNMC and the Chinese 
government." 

i. The testimony of Professor Rui Mu 4l 

Professor Rui states that from 1949 to 
1979 concepts of property ownership in Chi-

41. Telephone Depo,itio n or Rui Mu "( pp, 45-47 . 
I 19-25. ExhibiL' 2-J (0 CNMC 's Supplement,l 
B rier 01"1 Jurisd icl iol1;li 1s.lIi.uc.'i . Dockcl Enlry No . 
69: Afndovil of Zhong Baolong (Zho ng Affidovit 
[I) o( ~ 5. Docke( En(ry No. b2 . 

42. See R~port of Professor Rui Mu. Exhibil 4 to 
CNMC 's Supplemental Brh:f on Jurisdictional Is
sues: Rui D~pos;llC,m. Exhibits 2-3 to CNMC's 
Supph:mc.:nl31 Bri~[ and E "h ibiL F LO TCl's Sup~ 
pkmenlat Brief on Ju risdictiona! Issues. Docket 
En(ry No. 64; Affidavit of Zh~ns Boolong (Zhang 
Affidavit I). E"hibit A to CNMC's Motion to Dis
miss. Docke t Enlry No. 12 : Zhang Arridavil II , 
Docket Entry No , 62 : Te[.poonc Deposition of 
Zhong Boolong. E,h ib it I (0 CNMC's Supple. 
menLO[ Brid and E<hibit B 10 TCl 's Supplemen
t31 Bd.r. 

CNMC', addit ionol rel ion c. on United SLOteS 
Dcp3l'Lmem of Commer'cc: ("DOC ") findings re ~ 

g3rding the tarirf ralc:) to be charged .il.gainsL 
various Chine!'c state·owned enterprises accused 
of dumping goods in th e Uni(od $ (. Ies is mis· 
placed. In ~n effon (0 ensure r~ir trade the DOC 
may impose duties or 13ri£fs on merchandise 
"dumped " into the United S L3 te~ market :l.C be· 
low CO~L prices by co. foreign corporation. Su 19 
U,S .C, § 1671. The DOC 's an"lysis of tlle status 
of.:l Chinese cnlcrpris~ is limited to on individual 

na were very simple. All property could be 
classified as government owned and con
trolled or privately owned and controlled. 
Beginning with the economic reforms of 
1979, however, these distinctions became 
blurred. The economic reforms created a 
"new property ownership system based on 
management rights. In other words, proper
ty management rights in China are now the 
equivalent of property ownership rights in 
the United States." .. Article 71 of the Chi
nese Civil Law enacred in 1986 provides that 
"property ownership refers to rights of an 
owner, according to the law, to possess, use, 
reap benefit from and dispose of his own 
property." There are four basic rights asso
ciated with property ownership in China: (1) 
possession, (2) use, (3) benefit, and (4) dispo
sition}S Under Article 2 of the 1988 Indus
trial Enterprises Law, enterprises such as 
CNMC are granted three of the four proper
ty ownership rights created by Article 71 of 
the Civil Law. ("An enterprise shall enjoy the 
right to possess, use, and legally dispose of 
property which the state has authorized it to 
operate and manage.") The remaining right, 
the right to benefit from the property, is 
"clearly dealt with" in Article 3 of the 1988 

enlerpr'i$c's independence from the Ch ine~e SC'l ... · 
cmmcnt in its export aCl\vil il!s . S~C 6 t Fed ,Reg , 
65527. 6552S . 1996 Wl 713[ 16. ot .J (Dec . 13. 
[996); 61 Fed.Res. 14057. 1405S . 1996 Wl 
139290 .• ( ·2-3 (M3rch 29. 199b) The DOC 
does not aT\."lyzc issues of ownersh ip or broader 
government control oVl!r an cn lc.:rprisc, Mor~· 

over. the DOC held in December of 1996 (hal 
CNMC had no( .ucmp(e~ to show (hat it wos 
rr~e rr'om governmenc contr'ol in iL~ exporl ~c li v i ~ 

ties for purposes or rcceiv ine a sepa.rate t.lrin· 
""te from th. single rate a"igned to Ch inose 
"government-controlled enterprises." S~e 61 
Fed ,Reg . 65527. 65544-45 , 1996 WL 713 116. a ( 

·37-39 (Dec. 13 , 1996). 

43. Professor Rui is .1 licensed 3ttOrney. a profes
sor of law at Peking Universicy. ;.md director of 
the Internalional Economic uw Institute ~t Beij 
ins University. He speci.:l li zes in civil bw. inlcr
national private I.il.w , intern.il.t ional commercial 
law. and civil procedUre 3nd has served or cur
rently serves on numerous Ch inese legal or ror~ 
eiS1'1 lr;ldc councils and commissions. (Rui Re ~ 

port at 1-2) 

44. Rui Report at 5. 

45 . Rui Repor( at S. 

I 

 
United States 
Page 19 of 54

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



• 

• 

91>i::StS90L 666t-Nt:lf-O 

ARBITRATIO:-I BETWEE~ TRANS CHE)!. LTD. A..'lD CHINA NAT. 279 
Cllt a, 978 P.Su1"P. 166 {S.D. Tes:. 19,1} 

Industrial Enterprises Law, which provides efit or its ultimate owners, the whole peo-
tho.t ·'thp. orim.ary Ulsk of;<n enterprise shall pie of China. Therefore, the most accu-
be to develop commodity production, create rate description of [C/IIMe), which is an 
wealth, incr ease savings, and satisfy the o~g:mization operating consi,tent with the 
ever-growing material and culturai needs or Industrial Enterprises Law that has abso-
society, in accordance with state plans and lute management rights over the property 
market demands." The right to benefit from under its control, is that it is a sociaUy 
property is "vested in the Chinese society, owned organization, whose assets a~e nei-
or, in other words, all of the people of Chi- ther government owned nor controlled.'! 
na." 46 Rui states that CNMC is entitled to 
the benefits of its business activities subject 
to its obligation to pay taxes and to meet 
certain minimum government requirements 
such as for funding workers' benefits and for 
future development of the business through 
minimum levels of profit reinvestment." 

In essence. the economic reforms in China 
have established a new system of property 
management rights. thereby effectively 
creating three broad types of property: 

1. government property, which relates to 
pr'operty which is owned by the whole 
people but is managed and controlled 
by the government; 

2. social property, which is owned by the 
whole people but is managed and con
trolled by private enterprise; and 

3. private property, which is owned. man
aged. and controlled privately" 

Because of "the historical context" govern
ment property and social property are often 
referred to as "state-owned" property. Rui 
concludes that industrial enterprises like 
CNMC are not state ov.ned or controlled but. 
instead. are "socially owned" and privately 
controlled: 

Thus, at least from the Chinese perspec
tive, "state-ownership" is tied to the fact 
that the property is ultimately owned by 
all of the people of China, and has no 
relationship whatsoever to who actually 
manages and controls (Le., possesses, uses . 
and disposes 00 that property for the ben-

46 . Ru i Report at 6. 

47. Rui Report at 5-6: Rui Depo,;uon at 92-93 . 

48 . Rui Ropor! at 6-7 . 

49. Ru i Roper! ,t 7. 

SO. Rui D<:po5ition at 45-47, 119-25 . 

5 I. Rui Report at S-14: Att3chm,nts H-O to Rui 
Report. 

According to Rui, this social ownership is 
analogous to the concept of social ownership 
discussed in Edlow. where property was be
ing held in trust for the benefit of society but 
was otherwise owned and operated by a com
mercial entity." 

In the flnal part of his report Professor 
Rui discusses numerous elements of the re
formed Chinese laws that give indusuial en
terprises greater operational and managerial 
freedom to set prices, sell or purchase mate
rials and goods related to any legitimate 
business activity, import and export goods 
and services, invest funds and manage their 
own bank accounts, consolidate and merge, 
contract with employees and with other legal 
persons (domestic and foreign), make loans 
and act as a guarantor. and declare bank
ruptcy,t 

ii. The testimony of Zhan~ Baolong 

CNMC argues that it does not meet either 
of the two tests outlined in Ed/olV and offers 
Zhang Baolong as its primary witness on 
CNMC's status under Edlow. Zhang, who is 
currently an in-house attorney for CNMC,i2 
states that CNMC is not an organ of the 
Chinese government because it does not per
form any strictly governmental function." 
Zhang also states that the Chinese goVelTl
ment does not exercise management control 
over CNMC.,·t Zhang explains that (1) 
CNMC is legally distinct from any national, 
state, or local government and receives no 

52. Zhang Afrid.vit 11 ut ~ I . 

53. Zhang Deposition 3t 72-75 . 

54. Zh3ng Deposition at 24- 25 . 37. 41-43 . 47. 49-
50. 64-65.68-72 . 79-80. 83.88-93 . 99-10 1. 106-
16.119. 122: Zh.ng Af£idaviL< (& II. 

I"'l ..... -- c= ,\, - "-,,, 

 
United States 
Page 20 of 54

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



• 

• 

60:~t 666t-N~r-[t 

280 978 FEDERAL SUPPLEMENT 

subsidies from any government entity; (2) 
beneficial ownership of the enterprise vests 
in all the people of China; (3) CNMC's is a 
profit-making business entity whose profits 
are reinvested in the company; (4) CNMC's 
only payments to governmental entities are 
generally applicable corporate taxes; (5) 
CNMC's only connection to the government 
is the requirement that it report various 
matters to the Ministry of Foreign Trade 
and Economic Cooperation; and (6) CNMC 
hopes 900n to join other industrial enterpris
es that have made public securities offerings 
in recent years,56 

b, TCL's arguments and evidence 

TCL argues that CNMC is an agency or 
instrumentality of the Chinese government 
because it is wholly owned by the state, 
TCL offers the testimony and accompanying 
exhibits of Professor Donald C. Clarke and 
Minkang Gu in support of its position.56 

i. The testimony of Professor 
Donald C. CIDcke" 

Professor Clarke states that CNMC is 
owned by the Chinese state. CNMC was 
founded in 1950 with funds invested by the 
state, and Clarke found no evidence that any 
non-state entity has made any equity invest
ment in CNMC since its inception. In China 
investment confers ownership rights. "Con
sequently, the most realistic way to view 
(CNMC] is as a wholly-owned subsidiary of 
the Chinese state, the state being represent
ed by the State Council delegating its power 
to the Ministry of Foreign Trade and Eco
nomic Cooperation ("MOFTEC")." S8 

Clarke states that CNMC's claim that it 
is not owned by the state is not sustainable. 
CNMC concedes that its asse ts were owned 
by the government before the current eco
nomic reforms . According to Clarke, the 

55. Zhang AffidaviLS I & II : Zhang Doposi,ion at 
43.49-50,64, 106-07 . 119, 122 

56 . See Transcript of Depa.i lion of Donald C. 
Clarke, Exh ibit A '0 TCL's Supplemen~1 Brief on 
Jurisdictional Issues.. Docket EnLry No. 64 ; Rc
pon. of Donald C. Cluke , Exhibi' A '0 Vol. I of 
Exhibi' I to Clarlte Depos ,tion. Docket Enlry No . 
65 ; Tran.cripl of Deposi,ion of Mink.ns Gu. 
Exh ibit H to TCL'. Supplemental Brief: Report 
or Minkang Gu, All.ehmenl 2 10 Exhibil I to Gu 
Dcpo:.ition, Docket Entry No. 67 . 

c-"" '-. , 

argument that "ownership by the whole 
people" is somehow different from "state 
ownership" after 1988 has no basis in fact 
or in Chinese law or legal theory and lies in 
the realm of abstract political theory. Arti
cle 7 of the Chinese Constitution equate5 
"ownership by the whole people" with "state 
ownership" when it speaks of "the state
owned economy, i.e., the economy under the 
socialist system of ownership by the whole 
people .... " Article 5 of the 1994 PRC 
Regulations Governing the Supervision and 
Management of State-Owned Enterprises' 
Property provides: "Enterprise property is 
owned by the whole people, that is, owned 
by the state." Finally, Article 41 of the 
1992 PRC Regulations on the Transforma
tion of the Management System of Enter
prises states: ''The assets of the enterprise 
are under ownership by the whole people, 
i.e., ownership by the state. The State 
Council exercises the right of ownership 
over enterprise assets on behalf of the 
state." The state is, therefore, declared to 
be the owner of industrial enterprises like 
CNMC; and the State Council, an identifi
able government body, is declared to be the 
body that exercises the right of ownership 
on behalf of the state." 

The Chinese state has broad ownership 
rights. Under Article 41 of the 1992 Regula
tions state-owned industrial enterprise assets 
include assets invested in the enterprise by 
the state in various forms and the return on 
those assets. Enterprise profits thus belong 
to the government, not to the enterprise 
itself. That the government allows some 
profits to remain in the enterprise in no way 
negates its claim to receive them at will , 
Article 42 of the 1992 Regulations makes it 
clear that governmental departments in 

97 . Donald C. Clarke i. a proCessor 31 the Univer· 
sity of Washington School of Low. ond is cur· 
rently on te:lve to work as 3n altom~y for Paul, 
Weiss. Rilkind, Wharton & Go"';son . He 'peak, 
and reads Ch ine:,c Oucnliy, and h3S In ilc3d.emic 
speci",lizaLion in Chinese law with an emph3!iis 
on Ihe legal regime of economic reform. (Clarke 
Report at 1-2: Exhibil A-2 lo CI.rk. Report) 

58. CI.,ke Report. l 3. 
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charge of an enterprise have the right to come from these assets must be reinvested in 
decide how enterprise profits shall be aUocat- the enterprise. Article 83 of the Regulations 
ed between the government and the enter- provides that if the enterprise experiences 
prise.60 heavy losses in its business operations, it 

Clarke states that Professor Rui's theory may apply to its government department for 
of "soon! ownership" of industrial enterprises permission to cease production,62 
is not supported by Chinese law. Article 3 of 
the Industrial Enterprises Law, where Pro
fessor Rui discovers his social ownership con
cept, is a weak basis on which to ground a 
theory of meaningful ownership by "society," 
given the explicit legal declarations to the 
contrary. Furthermore, Clarke concludes 
that Professor Rul's theory has no support in 
any legislative texts, Communist Party pro
nouncements, or even speculative academic 
articles. Legal theories about property are 
of immense importance in Manast theory, 
and the absence of Professor Rui's "social 
ownership" concept in Chinese legal thought 
is telling. &l 

Clarke believes that his conclusion that 
"owned by the whole people" re .. lly means 
"state ownership" is also supported by exam
ining whether the concrete rights held by 
state bodies over industrial enterprises and 
their management and assets resemble indi
cia of ownership. According to Clarke, a 
common index of ownership is "who gets paid 
if a state-ov.'I\ed enterprise is sold, merged, 
or liquidated." Under Article 42(5) of the 
1992 Regulations if CNMC were sold, 
merged, or liquidated, the government de
partment in charge would take the assets, 
not CNMC's employees or "society as a 
whole." Furthermore, wluJe the state de
volves management power to industrial en
terprise managers under the 1988 Industrial 
Enterprises Law and related regulations, it 
insists that important decisions be cleared 
with the governmental body in charge. 
Thus, Article 3(2) of the 1992 Regulations 
specifies that the purpose of the reforms of 
enterprise management systems is the pro
tection of the state's oy,nership of the enter
prise's assets. Article 15 of the Regulations 
delegates authority to enterprises to sell or
dinary fl.xed assets, while retaining authority 
to control sales of major flXed assets. In-

60, Clork. Ropon at 7-8 . 

61. Clarke ROPOC1 at 9-12 . 

--- - -- ... 

Clarke also states that Chinese govern
mental bodies continue to exercise a great 
deal of control over other aspects of industri
al enterprises, The presence of a Commu
nist Party cell in each enterprise, mandated 
by Article 5 of the 1992 Regulations, allows 
for Party control over the enterprise. MOF· 
TE C influences the selection of the enter
prise manager through Communist Party 
channels and through its direct legal authori
ty under Articles 42(6) and 44 of the Entel'
prises Law and Article 13 of the 1994 Reg1.1-
lations to appoint and remove the manager. 
Article 14 of the Procedures for the Registra
tion and Management of State Asset Proper
ty Rights of Enterprises provides that if 
enterprise managers commit certain offenses, 
they are subject to "disciplinary" sanctions 
imposed by the government department in 
charge of the enterprise. "[T]he fact that 
enterprise managers can be 'disciplined' by a 
government department necessarily implies 
that they are administratively part of that 
department and subordinate to its leader
ship." " 

Clarke concedes the COITcctness of state-
ments in Professor Rui's report and Mr. 
Zhang's affidavit that CNMC has "separate 
legal status· and various associated charac
teristics. Clarke states, however, that an 
industrial enterprise's 

separate legal personality in no way pre
vents it from being o\\ned by the state any 
more than it prevents it from being owned 
by any person. Thus, while it may be 
true, for example, that "[n]o laws or regu
lations penn it a Chinese governmental en
tity to declare bankruptcy," the point is 
that there is a law that permits state
owned entities to declare bankruptcy- the 
1986 Enterprise Banlmlptcy Law~o th[e] 

62, Clorke Report al 13- 14 , 

63. Clarke Roport 01 20. 

-"- - ~ - . --- ... ..,.- - -- -- - .., 

 
United States 
Page 22 of 54

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



I 
'. 
" '! 

11 
• I 

.1 '1 'I 
I· , , 
'. I 
'j . , 
i' 
I , 

St>cS1SS£1" 01:,,1 666t-Ntif-£1 

282 978 FEDERAL SUPPLEMENT 

fact that (CNMC] can in theory declare 
bankruptcy does not prove that it L. not a 
state-owned entity. Similarly, the fact 
that the Chinese government is not obliged 
to make good on its debts, as pointed out 
by Professor Rui in his report, again ahows 
nothing more than that (CNMC] is a limit
ed liability company. I know of no reason 
why the Chinese state cannot own a limit
ed liability company." 

Clarke concludes that CNMC's "status is 
not really complicated; it is analogous to a 
limited liability company with a sole share
holder, the state, which allows the managers 
a certain degree of independence-indeed, 
probably more independence than it has 
granted its managers since the founding of 
the People's Republic of China- but never
theless maintains, as it must, the right, inte)' 
a.lia, to change managers or discipline them 
for waste , as well as to decide on the alloca
tion of the income stream and to benefit from 
the appreciation of the value of the enter
prise." The Chinese State is thus the owner 
both in fact and in law." 

ii. The testimony of i\linkanJ{ Gu ee 

Gu states that there are three types of 
business ownership in China: (l) ownership 
by the whole people, (2) collective ownership, 
and (3) private ownership. The first two are 
considered to be the socialist public economy. 
Article 73 of the Civil Law states that "state 
property belongs to the whole people," which 
means that the property is retained by the 
state.iT Under Article 2 of the Industrial 
Enterprises Law the property of an industri
al entel'prise belongs to the whole people. 
The state, based on the principle of separat
ing ownership rights and operation rights, 

64. Clarke Report al 24 . CI.rke', ano1y. i5 is ac· 
curate . In dct.c:rminins whether ~n entity is "an 
3,eency Or inSlnJme:nl3lity or 3 fore ign stale" the 
court's inquiry into l hl.: "separaLc leg:s.1 Slatu:; " of 
an enl ilY is d i rre~tH from its inquiry Into lhe 
"state 's ownershi p interesl" In the entity. Stc 28 
U.S .C. § 1603(b)(1 ) & (2). 

65. C I~rke Repon O[ 25 . 

66. Minkans Gu received his Boohdor of L.w 
and M.«cr of uw degree. [ro m Ea.'l China 
Universlly of POli lics and Low in Sho"gha i. and 
served as a h."Cturer in law thc:ru fro m 1987-
1993. Between 1986 and 1908 Gu also main· 

only grants an enterprise the power to oper
ate and m"nage the property. ThG property 
remains owned by the state. The relation
ship between CNMC and the state is, there
fore , "somewhat like the relationship be
tween agent and principal." 63 The state 
treats state-owned property as "the material 
base of socialist public oy;nership and as the 
material base of the main source of state 
revenue," and uses the property to "promote 
socialist construction and reformation and to 
improve the People's material and cultur(al) 
life." 6! Gu concludes that Professor Rui 's 
concept of "social property" is foreign to 
Chinese law.7Q 

CNMC's goal of making a public securities 
offering in the future does not r~ilect a move 
tawards privatization. Chinese leaders in 
charge of restructuring the economic system 
have made it clear that the development of 
the seculities industry does not include the 
privatization of state-owned industrial entel'
prises. "In fact, China's guvernment 
through its various minisbies, maintains <l 

controlling share in new ventures, and there
by is able to continue its control over the 
economy and business operations in China," 
and "regardless of how many shares 
(CNMC] may be allowed to sell to the public 
in the future, the State will rem.1in the larg
est shareholder because it owns (CNMC's) 
property." It 

Gu concludes that the state will not turn 
ovel' its property ownership to CNMC "as 
long as the Chinese government wants to 
maintliin a 'socialist public ownership econo
my' as stated in its Constitution." The 1992 
reorganization of CNMC's business structure 
in a manner consistent v.ith the Industrial 

[a ined a Prl v:Jtf! genr.:r31 practice with Q, .~pecialty 
in crimin;].l law. Cu has published Lwo 3rt i cle~ 
on the recent rerorms of corporale and securit ies 
law in Chin3.. (Cu Rcpon ;It J: Cu Deposition ~ t 
44-49) 

67. Gu Repon at 2. 

68. Gu Reporl at 3. 

69. Gu Repori at 3. 

70. Gu nopon a[ 2. 

71. Gu Report al 6. 
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Enterprises Law did not affect CNMC's sta
tus as an agency or instrumentality of China 
because eN Me's property Is confcrretl by 
the state solely for operation and manage
ment, not ownership, purposes,n 

c, The court's analysis 

(9) CNMC admits that even after its re
organization in a manner consistent with the 
1988 Industrial Enterprises Law, it is still 
"owned by the whole people." II CNMC ar
gues, however, that its 1992 reorganization 
transfonned this "ownership by the whole 
people" from "state ownership" to "social 
ownership," by which CNMC and all the 
people of China are the real owners of 
CNMC's assets , The court is not persuaded 
by this argument, Based upon its analysis of 
the evolution of state-owned industrial enter
prises in China the tourt concludes that after 
1992 CNMC remained a state-owned indus
trial enterprise at all times relevant to this 
case. 

Most state-owned industrial enterprises 
were established in 1949 or soon thereaiter, 
CNMC was established in 1950, Since then 
property rights over state-owned industrial 
enterprises (including ownership of and con
trol over enterprise assets) have belonged to 
different levels of government." Under the 
old planned economic system state-owned in
dustrial enterprises were mer~ly appendages 
of the government, with ownership and man
agement rights to the enterprises belonging 
to the government. 75 Beginning in Decem
ber of 1978, however, the Chinese govern
ment initiated a major program of reforms of 

72. Cu R~port ol 7, 

73, Zhan~ Doposil ion ~I 157-58, 

74. See Rui RlporL ::a Z-3. 5; W:s.ll ace Wcn-Yeu 
W~n~ . "Reforming St.ltc Entcrpr\~es in China: 
The C3.se for Rl!derining Enterprise Op~rating 
Righl:s, " 6 1. Chi.t,,. L, 59 , 126 (1992), 

75 . Doi YMn ion, "Spotlighl on Chin. 's Modem 
Enlerpri.e System," Betjirog Rcv,,\V, Feb, 28-
"'Iar. 6. 1994. 01 p , 4; Rui Report al 2-3 , 5, 

76. S .. Don.ld C, CI.rlte, "\Vh.t 's l.3"" COt to do 
With [t' Leg.1 Inslilutions .nd Economic Re· 
(am> in Chino," 10 UClA Pac, B<151" Lj, I. 3- 7 
(1991) , 

77, S .. Y.nn i,n Jt ~ & 5; Cl3rke Report at 25: 
Gu Repon 3t 3 & 7, 

state-owned industrial enterprises designed 
to separate government ownership and ad
miniStration frum t!nterpri~c: m.:u L tioS'emet\~ by 
granting elCpanded decision-making powers 
to enterprise managers.7' The industrial en
terprise system created by these refonns 
was designed to improve the efficiency of 
leading sectors of the Chinese economy while 
maintaining state ownership of industrial en
terprise assets.l1 The refonns of state
owned industrial enterprises, though less far
reaching than in other sectors of the econo
my, have been significant. 78 The past two 
decades of reform have generated a measure 
of "price decontrol, limitation of state plan
ning to a largely 'indicative' role, growing 
enterprise autonomy, and a series of contrac
tual alTllngements between the authorities 
and enterprises which embody significant ef
ficiency incentives."" At the same' time. 
however, there has been li ttle refonn of in
dustrial enterprises with respect to enter
prise ownership; industrial enterprises re
main "overwhelmingly state-owned," so 

The Chinese Constitution and statutory 
and regulatory law confirm the continued 
state ownership of industrial enterpl;ses such 
as CNMC. The Constitution provides that 
"[tlhe basis of the socialist economic system 
of the People's Republic of China is socialist 
public ownership of the means of production. 
namely, ownership by the whole people and 
collective ownership by the working people," 
Const., Art, 6, and that "[slocialist public 
property is sacred and inviolable," Const., 

78. Don~ld Hay. et :1t.. EconomIC Re{on'ff and 
Statc.-Owru::d El1lerprucs irt Ch iMa. 1979-87 . at 
407 (1994) , 

79, Hay, ot .1" a t 454-55 : Ru; Report at ) , By Ihc 
end o( 1993 Chin. had 71.600 Sl.te·owned enl<r· 
priscs. or 19 percenl of the tota l ~nterprise5 , 
which ~ccounled (or 53 percent o( the country's 
tOI.1 outpul value, Robert Art & Minkang Cu, 
"Chin. Incorporated: Th. First Corpor~tion 
La", o( the People 's Republic o( China," 20 Ya le 
l , Int '/ L. 273. al We.d.", copy P, 3 (1995): Ceng 
Yuxin, " Reform of Sellc Enterprises 10 Entor 
New SI.ge," Beijing Revt<">v, Nov , 21-27.1994, at 
5, 

80. Sec H.y, .t .1.. .t 411 ; Wang at 132-33 , 
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Art. 12.81 The Constitution defllles three 
types of ownership; 32 (l) ownership by the 
'Wh.ole people . ot" c:atAtQ oW'TIeor.hi.p; Il'l: (2) :col

lective ownership; M and (3) private owner
ship.s.; The first two types of ownership are 
considered to be the "socialist pu blie econo
my," I!t; while the third is considered to be the 
private economy, which is "a complement to 
the socialist public economy." Const., Art. 
11 .87 

The General Principles of Civil Law of the 
People's Republic of China (the "Civil Law") 
promulgated in 1986 established a systematic 
and comprehensive legal system.1S The Civil 
Law "regulates .property relations and per
sonal relations between subjects of equal sta
tus-between citizens, between legal persons, 
and between citizens and legal persons," 19 

and creates four categories of civil rights: (1) 
"ownership and property rights related to 
ownership," (2) "obligations," (3) "intellectual 
property rights," and (4) "personal rights." on 
In line with the three basic fonns of owner
ship provided for in the Constitution,'1 the 
system of ownership is di>-ided into three 
categories; "ownership by the whole people," 
"ownership by collective organizations of the 
working masses," and "ownership by (pri
vate) citizens," individually or jointly. Civil 
Law, Arts. 7~ 7.5, 78 . Artie e 71 of the Civil 
Law defines "ownership rights" as the rights 
"to possess. use, reap benefit from and dis-

8 I. The Third Plena,} S.ssion of the 14lh Chinese 
Commun isl Party Central Committee ~~led un
equi\locaUy: ' 'The modem enLcrprise system 
with public ownership as :a m3in body is lhe 
bOlSis uf the sociaHsL markel economy, "Quoted 
in "RENM1N RlBAO EX:l.m ines St':lll: Enterprue 
Rerorm." RENMfN RIBAO. 28 hn. 1995. at 10. 
Ifanstaltd in FBIS D~ily Report, FBIS-CHI-95-
OJ I , See also Wang 3L 95: lame.,; V. Fcinerman , 
"The Evolving Chinese Enterprise," J S $)'". J. 
Inl't L & Com. 20l . 20< (1988). 

8Z. Gu Report al 2. 

83. Const " Art. 7 ("Th. SI"te·o", .. ed economy, i .•. 
{h ~ set.'(O" of (he socia(U:1 t!t.'Onomy undt" (h e own
ership of Ih. whol. ptOPI<, is the leadin8 ro",. in 
the national economy . The Stolle ensures the 
consolidation and growth or the St3te ·owned 
economy.") ( .. mphasis added); Cl.>rke Report at 
p. 6. 

84. Cons\', Art . 8. 

85. Const. Art. J I. 

pose or' property.92 The Civil Law also em
bodies the refonn principle of separating 
tlLal.c o-wnc:r:ship of lndusmal enterpr~e ~3· 

sets from enterprise operation and manage
ment rights. A state-owned industrial enter
prise has the right to "operate according to 
law state propmy that has been given to it 
to operate and manage." Civil Law, Art. 82 
(emphasis added). 

On April 13, 1988, the Chinese People's 
Congress pa6sed the Industrial Enterprises 
Law. The law was intended to clarify the 
vague legal status of state-owned industrial 
enterprises and to provide legal protections 
for the operation and management rights 
created by the Constitution and Civil Law.'3 
The Industrial Enterprises Law seeks to en
courage management autonomy, while at the 
same time maintaining state ownership of 
enterprise assets. It does so by separating 
ownership rights from operation and man
agement rights. 

The property of an enterprise shall belong 
to the whole people and shall be operated 
and managed by the enterprise with the 
authorization of the State, in accordance 
with the principle of separating ownership 
rights and management rights. AIl enter
prise shall enjoy the right to possess, use 
and legally dispose of property which the 
State has authorized it to operate arid 

86. Const., Art. 6; Gu R<port at 2; W,ng al 95 . 

87. See Clarke Report M 5- 6. 

88. See W.ng at 95-90. 

89. Civil Law. Art. 2. 

90. W>ng.r 96 . 

9 l. Ste Ccnst .. Arts . 6-8 &< II. 

92. Rui Report at 5; Gu Repor! 'll. 

93. Industrial E.nterprises L;:),w, Art . I states "Th i~ 

Law is formulated in accorcbmce with the Consli· 
lUlion of Ihe People's Republic of Chin • . in order 
to ensure the 'lability and development of eco· 
nomic ownership by lhe whole people, to cl~rif)' 
~he rights and liabilities of industria l enlerprises 
owned by the whole people, to safeguard lhe 
enterprises ' legal rights olnd in lerests. to increase 
lheir vitality and to accel.rate Chino's SOci3lisl 
moderni1.alion ... 
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manage. Industrial Enterprises Law, Art. 1992 Regulations provide that "[alssets of 
2. enterprises belong to the people. that is, to 

Article 2 of the 1';1'.:14 Regulations C;overnlng the >l .. te." l0!12 nr:t;o .• Art. 11. The 19Q4. 

Supervision and Management of State-- Regulations similarly pro\ide that "(elnter
Owned Enterprises' Property'" states that prises' property is owned by all the people, 
the goal of allowing industrial enterprises that is, owned by the state." 1994 Regs., 
greater management autonomy is to increase Art. 5." Although Professor Rui states that 
the value of state-owned enterprise assets his category of "social property" is still often 
operated and managed by the enterprises: refen'ed to as "state-owned" property as a 

By changing government functions, result of the "historical context," the imp le
straightening out the relationship between menting regulations make clear that the 
ownership and management of enterprises , term "state-owned" is not mel'ely an histori
transforming the operating mechanisms of cal remnant or an otherwise meaningless slo
enterprises, ensuring state ownership of gan. Article 41 of the 1992 Regulations and 
enterprises' property and giving enterpris- Article 5 of the 1994 Regulations both pro
es the right to manage their own affairs, 'ide that the State Council exercises the 
the state shall strive to turn enterprises right of ownership of enterprises' assets on 
into legal entities responsible for their own behalf of the state. 1992 Regs ., Art. 41 
decisions on their operation and expansion; ("The State Council shall exercise the pro
for their own profits and losses and for prietary rights over these assets on behalf of 
their self-development and self-l'estraint; the state."); 1994 Regs., Art. 5 ("The State 
and into major competitive bodies in the Council exercises the light of ownership of 
market, so as to pre.serve and inCTl!CLSe the enterprises' property on behalf of the 
value of stote a"set~. state."). It is clear from this statutory and 

1994 Regs., Art. 2 (emphasis added). regulatory scheme that the state owns indus-
The Industrial Enterprises Laws imple- trial enterprises such as CNMC, ~nd that the 

menting regullltions make clear that industri- State Council, an identifiable government en
al enterprises "owned by the whole people." tity, exercises the right of ownership on be
such as CNMC, are "state-owned." The half of the state." 

94. Tnt: tnc.llLstr i.,1 'Enl~rpri sCj LZlW oluLhorizcs the 
St3ll.: Council \0 I!naCl rcgubLion!i La implemen t 
il.S pr-ovi .; ions ant.! rl.:qui~s inuu:ariOlI enu.:rprisC!!Ii 
to abicll.: by thC' n': li: u l ~l i ons , In.clustr iOl I Enterpris
es Law , A.ns. 5 & 67 . The Ch lt'lCS ~ $~te Counc il 
h~ r(Jm,u l;:).ted lWCJ St:!L'; of regu \atlons thal con
trol lhl.: beh.lvlor of (hI! sta le-own~d indu::ari",1 
enterprises Olnd the.: rdl!vOlnl gov\:rnmcnl ag\:n
CIC$ c:hargl!d with lhc..:i r ov~rsighL In 1992 Lhe 
Stale COUl1c il prorm!lg:l.lcd the R~Sul .J. ti ons on 
rr.J.ns[orm ins the: M;;,n~gemenl Mechanisms of 
State-Owned Industrial Ente'1'rises (the " 1992 
Regulat ions" ), rrafls lcm:u "1 FBYS N~l i on.J.1 Af
fairs , fBIS-CHI-92 - 145. and in 1994 it promul
gat~d lh~ Regulations Govern ins Supervision 
and M~nasement of Sl.:ne-O,",ned Eliterpri£r.::s' 
Property (the " 1994 Re~u l ations " ) , Exh ibit B-4 
La Vol. ( to Exh ib it 1 to Cbrk.~ Deposilion. 

95. See Clarke Report at 6: Hans Hu. "Deepen 
Enterpnse Reform and Expand the Stale-owned 
Economy. " Renmi" Ribao. 21 Nov. 1995 at p. 9, 
translated in 1995 BBC Summary of World 
BroadcaslS. 20 Dec. 1995 3t pp . 35-36. Exhibit 
F-16 to Exhib it v ol. l! to Clarke Deposition 
("H:1ving cle~r-euL propeny righ ts is cht! prim41ry 
condilion for the modern enterprise s),stcm, We 
must make it cle~r lhal lhe state-ow ned assets of 
ente'1'riscs belong to Ihe state and must clearly 
identify the contributors of stare-owned 41SSets oC 

cnh!rprises :,"<1 their r ight) ol'ld respun~ib i l ities. 

At the.: same time, W~ must abo ejt...,bl1sh the 
independenl tcs~1 SI,..'l\ l~ or tn(erpri~c:s , At pres
enl, it is quite c1t.:ar that ~nc Slate-owned :lS,'Iieu of 
state cnl~rprises bcJQng to th£ st.ote."} . 

~6 . See Cb rke Report a t p. 6: Robon Art and 
Mink.lng Gu. " Chin3 Im.:orpor:lled : The Firsl 
Corpor:ltion Law or the Peop t ~ ' s Republic of 
China," 20 Yalt 1. of /ltt 'l L. 273 . a t Wesdaw 
copy p. 3 (1995) (the "domin,n, 1'""lure of eco· 
nomic org3niz.:lliun in the P~ople ' s Repub lic or 
China h3S bl!cn enterprise owned by !.he stau: 8 S 

repn:sc:n\.ative of 'the \\ hate pc::opl~ " ') ; H~rry 

Zhcng, " Businl!s." Organil:llion ancl Securit ies 
Law of Ih< People 's Republic of Ch ina. 43 Su ... 
Law. 551. 563 (1988) ("The governmen,. as the 
legitim3lC r~presenlBljv~ or the St3tt~ and the 
Chinese peopl!!. exercises tne owncr!\hip of sllLe
own~d enterprLse.~. ") : Thc Modern Enterprise 
SyStem !nv.Stig3lion and S,udy Group. "Eslab
Ii ,h • Modem En,erprisc SY'tem Tha, i, in Keep
ing with 'he Socialist Market Economic Struc
tur . ... Ren" fin Ribaa. 21 Dec. 1993. a, PP. 5fr. 
tran<lated in FB! S Daily Report, FBIS-CHI-94-
012 (' lhe Sl.,e-owned ass.ts of .nte'1'rises are 
owned by the whole people. th. t is, by th. stal.: . 
The Slate Council exercises the right of owner
ship of the .'''IS on behalf of the s,ate. To stal<· 

, ,,n ... c ... " . ,.,,,, , 
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The scope of industrial enterprise assets 
owned by the state is broad. The "assets" of 
an industrial enterprise include "the various 
types of assets the state has invested in 
enterprises, assets which have been gained 
through such investments, and other assets 
considered ov.'T1ed by the people or put under 
the management and administration of enter
prises by law or according to the administra
tive statutes regarding the control of state
owned assets." 1992 Regs., Art. 41." En
terprise assets owned by the state thua in
clude assets invested in the enterprise by the 
state in various fonns and the return on 
those assets (i.e., the enterprise's profits). 's 
CNMC was founded with funds invested by 
the state. TCL alleges , and CNMC does not 
dispute, that no non-state entity has made 
any equity investment in CNMC since its 
inception. 

That the Chinese government allows an 
enterprise to retain some of its reLurn on 
state-owned assets does not negate the gov
ernment's right to receive them. Article 42 

of the 1992 Regulations gives the state tbe 
right to decide how enterprise profits will be 
allocated between the state and the enter
prise and how the enterprise and its assets 
will ultimately be managed: 

To guarantee the proprietary rights of en
terprise assets, th. gO'Ventment and r~le

'uant departments shall separately perform 
the foUr>Wing duties: 

owned enlerprises th e: eSSt:nCt; of Ihe leSJ.i entilY 
system ;~ lO coorirm I h~ l the sl~ lc possesses 
ownersn ip of the rropcrly 3nd th3t enterprises 
possess independent legal propcny rights and 
accordingly enjoy righL'i and shoulder responsi
bilities undc:r civil law . .. For state-owned en
t~rprises , co ntl nn ing the it!gal property righLS 
will not c:h3nge the s~le 's starus a.co the owner 
and the only change is the mode by which the 
St.:l le manages sl3ce ·owned dssets" " What is 
imporlolnl is Lhal both the value incr!!4lses or and 
rCLtlms on the stat~-owncd assets of en terprist!s 
belong to the Slate. "). 

Although Professor Rtu ciLC:S the new Ch inese 
bankruptcy law 3S pI'<lof of reduced gov. mment 
ownt:rship and co ntrol O\ll.:r enterprise!> owned 
by the whole people. Chapter I of the Law on 
Enterprise B~nkruptcy mokt.!s cl ear th:lt this 
"Law is applicable to State: cttlt'T'rise~' " and has 
been "rormulated [among other things] to suit 
the need, of . 0ci3li!;m·s planned dev. lopment of 

(I) examine indicators showing stability 
and increment in the values of enter
prise assets and conduct examinations 
over and supervise the auditing of 
debts, profits, and losses incurred on 
the assets of enterprises; 

(2) decide em how to divide profit., reaped 
u$ing the a$$ets and on the propor
tion3 or amcnmt to be shared between. 
the state and e1!terprises according to 
relella.n.t State Council stipulatio1t3: 

(3) make decisions regarding and approve 
production-related construction pro
jects for enterprises according to rele
vant stipulations by the State Coun
cil-not including investment projects 
carried out based on the decision of the 
enterprises themselves, as stipulated in 
Article 13 of these regulations; 

(4) decide em or approL'e the method of 
management for enterprise assets and 
the establi.,hme1!~ merging (not in
cluding acquisition), diui~ion. $hut
dcnll7l, a.nd auctio.dll!l of rnterprises. 
as well as the apprO'Val of applications 
made by enterprius to conduct acqui
sition.s a.nd to declare ban/m<ptcy: 

(5) e."(amine and approve. according to rel
evant stipulations by the State Council, 
repons conceming damages on and the 
using up and forfeiting of enterprise 
assets as well as the mortgages and 
compensated transfer of key equip
ment, whole sets of equipment, and 

the commodity economy and reforrn or the eco
nomic ~ystcm (and] to promole c::nlcrpriscs 
owned and ope"at<d by rh. Sral< ." B.nkr.Law. 
A,,-,. t 4< Z (emph .. is .dded). 

~7. 5 .. a/so J 994 Re~s .. Art. 3 ("Ent<'1'ri,es ' 
propC'rty, or the state-owned assetco or eT\~erpris-
es, rders to property created through variou~ 
forms of st;lU: in\lestments in enterpriSI;!S ~nd 
\ hrough investment returns, 3S wdl 35 enterpris
es' other st.te property recogni 7.ed by 13ws and 
administrative resul~lions. ") . 

98 . Clarke ReporL 3l p. 6: The Modern Enterprise 
System Investigation .nd Study Group. " Estab
lish a Modern Enterprise System That is in Keep
ing with the Socialist Market Econom ic SLruC· 
ture," R.~ ... i" Ribao. 21 Dec . 1993. at p. 5ff. 
r'""slared in FBIS Daily Report . FBIS-CHI-94-
01 2 ("What IS imponanl is th:lt boll'l tht: value 
increases or and retums on ,he state-owned as· 
sct.s of enterprises belong [0 the st:lte . "). 

'.. 
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important buildings; and handle the 
liquidation. receiving, and handing over 
of assets of enterprises which have 
been a.nnulled or disbanded; 

(6) decide on or approve, according to 
terms and procedures provided for in 
the law, appointment and removal (em
ployment and dismissal), awarding, and 
punishment of directors of enterprises; 

(7) dTaw up laws and 1'egulatio1ZS to 
m.anage enterprise aS8ets and c{mduct 
superuision and exam'inaticm on the 
enjOTceme1lt of such laws and regula
tions; 

(8) protect the exercising, by enterprises, 
of their business rights, according to 
law; guarantee enterprises noninter
vention in their production and operat
ing activities; and help enterprises 
overcome practical issues. 

1992 Regs., Alt. 42 (emphasis added) ." 

The 1994 Regulations also delegate to the 
state entities "in charge of the management 
of state-owned assets" the duty of "supervis
ing the preservation and appreciation" of the 
value of state-owned property managed by 

99. S« also Clarke Report ot 7-8 (" (IJt is incor
r~Cl to cl:l im lh:lt c.:nlerpri !'~ prorlU' uhim:llely 
b~long in som!! !i(!nSt: to the: enLerprise ;LSelr. 
L ik~ profits in a whully awned comp:ln) . they an: 
held rormally in the n~mc or the comp61ny in il~ 
bank ;:),CCOI.,nt bllt can 'I.l any time. ~IL tMe: di· 
n.:cl ion or the sole sh"reholdcr. bl.! distributed to 
him or it. as a dividcnd bcc;\use t.hc::y reprl!.'§enl .l 

return on cap iL.J 1. That the Chinc::se government. 
choo!'cs to let some prollt.o; remain in the corpo· 
rOldon in no w::!oy neg.!tles iLS ciOl im to receive 
thom ~t "'i ll .... Art ic le 42 of [1992 J Resul~. 

lions m:lkes Il cle;]r . . thal il b government31 
d~p:trlmenIS in charge of the enterprise that h3VI! 
lhe r ight to dt:'c idl! how enterprise profits shall bl! 
:dlocated bCl'Wel!n the govemment ::lnci the tnler
priSI! . .. "). 

100. S .. al.lo Clark. Report at pp. 13-20. 

101. Under Artiel. 42 of the 1992 Regulations if 
CNMC "'.ce sold. merged. or liquid.ted. the go v
emmont department in charge. not CNMCs em
ployees or sociC'ly as a whole. would take the 
assets . 1992 R.ss .. Art. 42(; ). See Clarke Re
pon ot 13-14. IndIvidual workers of .tat.
owned industrial I!n lerpri.r;es do n.Ot own stock in 
the entc!rl'riscs . Se~ Andrei Sacv, "Civil Law 
and the Tran.'li formatlon or the St.lte Property in 
P05t-SOC t411ist Economies: Aitem3tives to frivOl 
ti%3l ion ." 12 UCLA Pac. Bns . LJ. I J I. 167 (1993). 

- - -........ 

industrial enterprises. See, t .g .. 1994 Regs., 
Arts. 10-17.100 State Council "administrative 
departments" are charged with drawing up 
laws and regulations for the management of 
enterprise property, establishing a reporting 
system for enterprise property, exercising 
supervision over the preservation and appre
ciation of the value of state-owned assets, 
and solving disputes over property rights of 
state-owned assets. 1994 Regs., Art. 10. 
Other "relevant government departments" 
under the State Council supervise the pres
ervation and appreciation of the value of 
enterprise property, decide, or make sugges
tions for, the appointment and dismissal of 
plant managers, and propose and dispatch 
boards of supervisors to enterprises. 1994 
Regs., Art. 13. The government board of 
supervisors is charged with on-site supervi
sion of the enterprise's preservation and ap
preciation of the value of state-owned proper
ty. 1994 Reg~., Art. 17. The regulations 
require industrial enterprises to set up inter
nal procedures to ensure the preservation 
and appreCiation of the value of state-owned 
property and net assets. 1994 P.eg., Arts. 
32-34. LU1 

The Government hilS r~fuscd to sCj:lilralc the 
property ties bel ween the SLQte and Sti:uc-owm::d 
indusLrial enterprises . in pan hectluse Chin:l 
docs nul m:l.int...,in 3n indc!pcnd~nL soci:loi wei fan: 
s),!ltem rOf the uncmpl(')~ed. sick. and unln5ured . 
Sott: Wang ::\t \32. Indu:o.lri31 enterprises thus 
"Cunction more as welfare soci~t ies tn:..n as pro
duction ~eLS ." I d. c.l 131. Workers in stale:
owned i nduSlri~t c:nlefl'ri.'i t'l cl.l im m41ny work 
benefits. including .ehoo lin~. child car •. hous
ing. pensions. :md other (arms or welfare as part 
or an " iron ~jce bowl" or lirl!lime cmplo)menr 
and social benefits . S~if Art :lnd Gu at Westl.3w 
copy p. ) , For st.a.te-owned :nlerprises profitabili
ty is often nOi the centr.1 go:.1 or oven a likely 
oulcome. Id. 

Zhang Bao long makes 3 veik-d ref,-n:nce to 
plivt:l.!.i7.:J.tion by su~gestit'lg that CNMC m;]y ~II 
shar1!s of stock in the fl.HUre in the public Sc.curi~ 
tie. market. As Minkans Gu expl.ined in hi, 
report, Ihe growth of s<curitie.' morkelS in China 
h.as not. however, thre:Henl!d statl.!' ownership of 
industrial entet'1'rUcs b~c3use thl! new forms of 
ownership such as hondholdins and ~harchold · 
ing hove never been intended to rcoch 3 level of 
majorilY privale: oWr'lership. Olnd the St3~1! 01- col· 
leclives n.:rn~in in control or every large enter
prise in China. Gu Report at 6; Art and Gu .1t 

Westlaw copy p . 5. nn. 61-bJ; Oi.n >l 82. 87. 92. 
93-94: Feinennan at 20.-05; Rcn !<an. "The 
s"'to of the St.tes shares," Btls. W.ekly. China 

_'::"" -._= - .... . --.. --
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Under this separation of ownership rights 
and operation and management rights. state
owned assets are entrusted to industrial en
terprises "to operate and manage," not to 
own. See, e.g., Industrial Enterprises Law, 
Arts. 2 & 14; 1992 Regs., Art. 3 <transform
ing enterprises' management mechanism 
must occur while still "ensuring the state's 
ownership of enterprises' property and main
taining and increasing the value of enterpris
es' property"); 1992 Regs., Art. 6 (state 
property entrusted to enterprises "ior man
agement and business purposes"); 1994 
Regs., Art. 1 r'These regulations are formu
lated for the purpose of strengthening super
vision and management of the property of 
state-owned enterprises. "); 1994 Regs .• Art. 
S ("Enterprises shall independently manage, 
according to law, the property entrusted for 
their operation and management by the 
state."); 1994 Regs., Art. 9 (principles to be 
followed by government entities and state
owned enterprises include: "separating own
ership of enterprise property from the right 
to manage it ; separating government admin
istration and enterprise management; and 
preserving capital and safeguarding the 
rights and interests of owners"). The state 
retains ownership of enterprise assets, and 
there is no suggestion in the Industrial En
terprises Law or its implementing regula
tions that the state is giving up its ownership 
rights in the enterprise propertylOl 

Daily. M~y 3. 1993. at p. 3 (" S,.te o~ned shore. 
accounl for 51 lo 80 percent of the eOla[ sh:lres of 
all listed companies ."). Comment.tor, speak of 
the prOtoSS of selling sharc. of stock in the 
public sec\lricies market as "corpo r:ltiZOllion," a 
more limi ted re[onn lhan pnvaliZ3Lion . Corpo· 
ratiz3Lion entails restructuring state·owned in. 
dustrial enterpr;~e~, adopting th~ corporate rorm. 
and i~Sl; luling m inority Slack ownership 3.nd 
lrading wilhout re linauishing the state's control
ling in terest in the means of produclion , Arl ;md 
Gu .t Wosdow copy p. 5: Oian at 92 : Andre i A. 
'Baev. " Is There 3 Niche for the State in Corpo. 
rate Governa.nce? Securitizati on of Sta.te
Owned Enterprises dnd New Forms or S13( (! 
Ownership," IS HolrS. J. In!'! L. I. 6 (! 995); 
Matthew 8ersani, "Privati2.J.tion and the Cre· 
>lion of Stock Comp.nies in Chin • . " 1993 Co
I"mbiu 8MS . L.R...,. 301. 303 (1 994). 

102. Set Gu Report at 7: Wang at 93-94 ("The 
separation of owner,hip righLs from oper3ting 
righLS in Chin. should be distinguished from the 

Unlike ownership rights, enterprise oper
ating and management rights do not include 
the right to benefit.'" In most nations the 
rights of possession, use. and disposition im
ply the right to the benefits or profits result
ing from such use and disposition. See Wang 
at 105--DG. This is not the case in China. 

(T)he fact that the right of benefit is spe
cifically excluded from the operating rights 
of Chinese state enterprises has significant 
implications. By granting state enterpris
es the rights of possession, use and dispo
sition but not the right of benefit, the state 
appears to have conveyed to state enter
prises the right to endure and control costs 
on their own (labor, risk-taking. planning 
and transaction costs) but not the right to 
enjoy their own benefits . 

Wang at 106. 

To enSUre that the benefits from state
owned industrial enterprise assets belong to 
the state. Chinese law provides that opera
tion and management rights are conditional; 
they are always subject to st~te oversight. to•t 

The state. as the owner and contributor of 
state-owned assets, can exercise ownership 
control over assets managed by the industrial 
enterprise either by promulgating new regu
lations or simply by issuing directives. \05 

Many provisions in the Industrial Enterpris
es Law empower the state to curtail or over
ride the management rights of state-owned 
enterprises, e.g .. 

separation of ownership and control th:ll is prevo 
ah.:nl in Western corpor~t ions ... . Corporate 
America is ba~ccJ On lhl.! pn:misc lh:al a corpora
tion is an independent legal et'Hi ly lh~ l 0"'"5 the 
as.sc:t.s undt-r its management. Thus, 1M the 
American corpor:lte conte:"l:t , 'ownership by 
stockholders' is shorthand [or the pos.cssion of 
org:miutionai control over the corporDtion, rath. 
er than direct property rights conlToi oVl!r corpo
rate ;tSselS. In China. where lhl! major means of 
production an: owned by the ,tate. the kc-y i>sue 
is: whot kind o[ asset mana~ement rtght~ does" 
st3te enterprise have over state-owned :l.ssel.S?"). 

103. Compare Industrial Enterprises L.w. "'r\. 2 
with Civil Law. An. 71. S<c also Cu Ropon at 2: 
Wong at 93-94. 

104. S<e Wang at 123 . 

105. See An and Cu .t Westlo", copy p. 4 & n. 30 
("$igniricanl n:gul3lory n:slriction.s circum-

.... .- .... ..l -= -,., ....... ' - ..... -- -=~ '~- ' '''-:' 
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"in accordance with the law" (articles 2, 3 Ministry of Foreign Trade and Economio 
and 6), Cooperation." 108 

"within the scope presoribed by law·· (arti

cle 13), 

"under the guidance of State plans" (arti
cle 22), 

"unless State Council regulations prescribe 
otherwise" (article 24), and 

"in accordance with State Council regula
tions" (articles 26-29).10& 

d. CNMC's documents 

The documentary · evidence provided by 
CNMC during discovery shows that CNMC 
held itself out to potential clients and credi
tor; as a state-owned industrial enterprise as 
late as November oi 1995. Fa/" example, 
CNMC's listing in the Special Issue on China 
Chamber of Commerce For Import and Ex
port of Machinery and Electronics states that 
CNMC "is a large state-owned trading com
pany under the Ministry of Foreign Trade 
and Economic Cooperation." 107 A 1995 
CNMC brochure lists CNMC as "a large 
state-owned foreign trade company dealing 
mainly in the import and export 01" machinery 
and electrical products" and again later as "a 
large state-owned trade company under the 

!licrine" lM~ cntclt>rbc 's opcr3liun J.nu mal'lage
menl nS'rns). 

106. See also Wong :Il liS C"(Aj, Iho OWn"r or 
)l.Ollc-owned assc:lS. thc $~~C c.: :>on rl,.· ~1It:1I.:ale lhl!' 
.u.seLs to another enterprise "" itnoul compensa· 
lion. Th is rc-iillloc.nion is considen:d an admin is· 
lrativl! dl.'l.: isiot'!. . :lnd lhr.:reforc. not ~ubjccl lO lhe 
rules or thr.: C iVIl L.lW."); Debor41h K. John!'. 
"R.don" ing lne Sl:llC-E nterpr i.'lie Propcr~y Rda
lionship in 'h< Peoples Repubk or Ch ina: Thc 
Co"por~.liZ:llion or SL:llc-Owm:d Enll.:'rpri.scs. ·' 16 
Mic!, . f . In!"! L. 911. 0,8 ([995 ) (" ·Th(e Enterpris· 
es Lo", J dennes Ihc righlS or Ihc (S!.l,e·owned 
~nl~rpnse) to use the SlJtc-oIWncd J,sscts by insti· 
tUl ing lnt: idca or l,.-nterprise oper:ains rights .' 
AlthouSh Ih. SIOIe InduSlri.1 En,erprises I.3w 
clearly ind icJ.tes lh.Jt Clwncr",hip and orer!'oling 
nghLs are !iepar:JLe. it defines (')per~l i ng riShlS in 
!;uch Q w:oy lnill they seem vlrluiil lly ind is tinguish. 
able: rrom ownership rig~lS . Even a cursory 
reading or ~hc law. howcvl!r. shows what the 
distinction between the two typl.:S or rights must 
be: The phr:lSc 'i n accord3nce with State Coun
cil Regub.t ipns ' is ubiquito lls in art icles delineat
ing enterprise op~rat i ns ri~hts. sU6go",ing In,. 
the 51". has tho obili,y to !rump 'he (siote. 
own~d ~ntC!'rpr is~ ' ] op~rating righLs virtually al 
will··); Art &: Gu at We,ll ow copy p 4 & n. 30. 

- ... .., . - , 

CNMC also claimed <0 be a '",""-awned 
industrial enterprise during the arbitration 
process in this case. In her deposition taken 
on April 4, 1995. Madam Wang Weill, a 
CNMC representative and the principal con
tract negotiator with TCL on behalf of 
CNMC,\OQ testified that CNMC remains "one 
of the biggest state-owned trading compa
nies" in China. llo Three months after the 
arbitration award was entered CNMC again 
warranted that it was a state-owned industri
al enterprise in order to receive a short-term 
loan from a major Hong Kong bank. On 
November 30, 1995, The Sanwa Bank Limit
ed of Hong Kong sent CNMC a "Short Term 
Loan Facility" to make available to CNMC 
an "uncommitted short term multi-currency 
revolving loan facility" upon and subject to 
certain terms set out in the loan agree
ment."1 CNMC's general manager accepted 
the terms and conditions on behalf of CNMC 
on December 4, 1995.112 In accepting the 
terms and conditions CNMC '·represented 
and warranted," among other things. that it 
was "a state-owned enterpl~se duly incorpo
rated and validly existing under the laws of 
the People's Republic of China." til 

107. Special I,.<uo on Chino Chomber or Com· 
mcrc.:c For Impon. iilnc.! Export or M.lchinery :lnd 
Electron ics .. p. II . E.hibil C 10 TCl·, Supple. 
menlal Brief on JurisciictionOll Is.sues. The issue 
dales from no earlil!'r ~h~n J995 . See id, at p, 13 
(rcf\!n-ing lO Dc:eemb~r 1994 in the POlst lense). 

108. 1 995 CN~C broth'l'" ,. CNMC botch num· 
ben:d p';« 00361 1 & 003612 . Exhibi' C-2 to 
Vol. 11 or E:a::hibil 1 10 Cb"rkc D~pos i l i on . 

109. Tronstrip' of orbilralion heoring 31 '01. It . 
p. 47. 

110. VidcolOped Depo,ition of M. dom Wong W",· 
Ii at p. 166. Exh ibll C-6 '0 Vol. II or Exhibil 1 to 
Clarke Deposition . 

Ill. Novemb.r 30 . 1995. le tter rrom The Sanw, 
Bonk l imiled or Hnng Kons '0 CN~C. at p. 1. 
Exhibi' C-I to Vol. 11 or Exhib., I '0 Clarke 
Deposilion. 

112. November 30. 1995. leLt" from Th. 5"nwa 
Bank Limited of Hong Kong to CNMC. at p. 13. 

113. November 30. 1995 . le"er rrom The Sanwa 
Bonk Limited of Hong Kong to CNMC. ot p. 5. 

- - - :- ... - - .... ... '- - ' Je ..... -- I.J.. ., . _~ -\.I-::-- .J 
C:= .'r:;- - , - .." - .., . --
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e. Conclusion 

Based on the court's analysis of Chinese 
law and CNMC's documents the court con
cludes that Chinese industrial enterprises 
"owned by the whole people," including 
CNMC, are "state-owned," willi proprietary 
rights exercised by the State Council on be
half of the state. Because CNMC is state
owned the court also concludes that CNMC 
is an agency or instrumentality of the Peo
ple's Republic of China within the meaning of 
28 U.S.C. § 1603(b)(2) (an "entity a majority 
of whose shares or other ownership interest 
is owned by a foreign state or political subdi
vision thereof' is an agency or instrumentali
ty of a foreign state) (emphasis added). Pro
fessor Rui's opinion that the 1988 Industrial 
Enterprises Law somehow converted "own
ership by the whole people" from "state own
ership" into a form of "social ownership" is 
not supported by Chinese law. The Consti
tution, the Civil Law. und the Industrial En
terprises Law and its implementing- regula
tions do not refer to a separate category of 
"social property" or "social ownership," and 
do not distinguish between "government 
property" and "social property." III 

114. Sf< ,d:;o Clorko Report ot 9-12 . Gu Roport 
;lot 2. Set: genel'at(v Andr~i 8aev, "Civil LJW and 
lhe Transforma tI on of the Slate ProperlY in Post
S0c13(i.st Econom i ~.!: : Ah~madvcs to Privatiza
' ion ." 12 UCLA Pac. GILS . L.J. IJ I. 133. 165-67 
( 1993). 

115. AI lhe l3nuary 26. 1996. hearing. Ihe coun 
noted thot tht Ed 1o,," analysis might be helpful in 
delermining whether CNMC is on or~an of Chi· 
na. 3.nd in de:tem'l ining whether the n:llion of 
Ch in;!. may h3.ve exercised contrQI OVl!r CNMC, 
(Transcript of J,nuory 26 . 1996. hooring at p. 12) 
Because tht Courl was concerned tnat CNMC 
hOld bril!f",d the iss\.\e of Edlow'J applicability in 
ils prior fi lings ond th Ol Tel h.d f, il ed to re
spond. the courl ordered TC~ "to :lddress that 
issue" in its supplement;t briering. (Transcript 
of Jan u.ry 26. 1996. heoring ot p. 12 ) The court 
did not conclude I"a\ it would reach the Edlow 
anaJysis: i1 merely wanted compl el~ briefing by 
bOlh $idcs on l it parenti:l1 moues, inc luding Ed· 
low. 

116. In 1981 Chin. bog.n allowing prIVate enlcr· 
prises \0 operalo . M,chael Nlkktl. ";0!C ... ·Chi· 
neSe Characteristics .' In Corporate Clothing: 
Que~aion$ of Fiduciary Duty in Ch ina's Company 
Law," 80 MinH. L.Rev. S03 . 508-09 (1995): Ali· 
son Conner, "To Gel Rich is Precarious: RCI!UI3· 
lion or Priv~( e Entl!rp ri~ e in the Pr.: ople 's Re-pub. 

f. Edlow 
CNMC argues tllat adherence to the SU'1ct 

majority ownership test of 28 U.S.C. 
§ 1603(b)(2) would render virtually every en
terprise in China an agency or instrumentali
ty of the Chinese government under the 
FSIA. To avoid this result CNMC argues 
that the court should apply the EdlcJw analy
sis to detennine whether CNMC is an organ 
of the Chinese government or whether the 
Chinese government actually e.xercised con
trol over its operations. II; In this case, how
ever, the court is not faced with the dilem
mas faced by the court in Edlen". Private 
enterprises clearly exist in China, and the 
Chinese government is encouraging their 
growth.ll! A Chinese private enterprise 
would not be an agency or instrumentality of 
the Chinese state under the FSIA Moreover, 
the evidence of state ownership of CNMC in 
this case goes well beyond the naked pre
sumption based on socialist political ideology 
offered by the plaintiff in Edlow. Because 
Chinese law makes it clear that CNMC re
mained a state-owned industrial enterprise 
even after its 1992 reorganization, the court 
concludes that an analysis under Edlotu is 
unnecessary, even if such an· analysis were 
reJevant. ll7 CNMC is an agency or instru-

lic o( Chi n .. .. 5 J. CltCHes. L. I ( 1991 ). The 
ChinL!sc Constitut ion was amended in 1932 to 
recognize the "rishlS" or '\nci tVldual businesses;" 
and "private enterprise " ;Jnd :lg:lin in 1988 to 
grant legal protections to the "i ndividu:l1 econo
my." eOnSl .. Art. I I. Sec also Nikk.1 ,1508-09: 
An <I: Gu at Westlow copy pp. <>-5 . The priv,te 
enterprise: system is to be a "complemenl to the 
socialist publ ic economy," 3nd the socialis t pub . 
hc economy. wh ieh indudt!s stOlte-o ..... ned r.:nltlr· 
prises and colieclivc>. remains the "leoding forct 
in the nalional economy." Const . Arl 6. 7 & 11. 
"lndividusl enterprises" obtil ined their l e g~1 sta
tus with passOlge or the: Civil la ..... in 1986. Civil 
Law. Art. 26 . In 19S5 the SlOlle Council <n
hanccd th~ priv:ne enle:rprisl! sysll:m with the 
promulgation of the Provis ional Rl!gublions of 
lhe People's Republic of China Concernins Pri
vote Enterprises . S« 19S8 Regs .. Art . I (The 
n:gul:ilions were "rormul.lled to encourage 3nd 
guide the heollhy dc'Vc lopmenl of private enl<r
prise>. [.nd) to sofeguard their legal rights >nd 
interests."), tram'Ialed in E. Asian Executive 
Rep .. OCl. 15. 1988, Ot 26 .• v. i1 .ble in LEXlS . 
NEXIS Library. EASIAN File. 

117. The CO\lrt previously held In Delgado v Shell 
Oil Co.. 890 F.Supp. al 1319. the additional 
:malysi~ performed in Ed/oU' is not supportt'd by 
Int loxl of the FSIA. 
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mentality of the People's Republic of China States calling for the recognition and 
because it is owned by the Chinese state. enforcement of arbitral awards, (C) the 

2. Does the court have jurisdict ion over 
CNMC unde'l' an exceptim to immu.· 
nity? 

The court's conclusion that CNMC is an 
agency or instrumentality of China does not 
end the court's inquiry under the FS!A. As a 
foreign state CNMC is entitled to sovereign 
immunity from suit in the United States un
less the relationship or transaction at issue 
falls within one of the FSIA's exceptions to 
immunity enumerated in 28 U.S.C. § 1605(a) 
Section 1605(a} provides in relevant part: 

(a) A foreign state shall not be immune 
from the jurisdiction of courts of the Unit
ed States or of the States in any case-

• • • • • • 
(6) in which the action is brought, ei

ther to enforce an agreement made by 
the foreign state with or for the benefit 
of a private patty to submit to arbitra
tion all or any differences which have 
arisen or which may arise between the 
parties \\~th respect to a defined legal 
relationship, whether contractual or not, 
concerning a subject matter capable of 
settlement by arbitration under the laws 
of the United States, or to confirm an 
award made pursullnt to such an agree
ment to arbitrate , if (A) the arbitration 
takes place or is intended to take place 
in the United States, (B ) the agreement 
or awa.rd is or may be governed by a 
treaty or other international agreement 
in force for the United States calling for 
the recognition and enforcement interna
tional agreement in force for the United 

Nothing in 9 160J (b ) or ,I1Y oth er provis ion or 
the FSIA sll ~ge ,'s lh.t " corporJlion able 10 
s3.tisfy the moljori ly ownership n:quiremcnl of 
§ 1603(b)(2) must also meet lhe separo te test 
performed by the Ed/ow COUrt. Secallse the 
FSIA " ,CLS forlh the sol. and oxcius iv. stan
dards to be used in resolvi ng qUC~li on5 or so\'· 
ereign immunilY T:l i:,cd by foreign sl~tes before: 
Federal and Sl:ll~ court::, in tn" United States:' 
this court jOins those courts that hCive dccl i n~d 
to jud i c i:l ll~ ensrafl lhe Ed/ow test onto the 
§ 160J(b)(2) "ownership" inquiry. 

118. Amended PC:lition lO Con n.-m Arbi tration 
Award at p. 2. r. 3 "od n. 2. 

unaer1yJ.ng- t:h:r.lJ.u, ~U"'lo: tor t.ho mt;'J-....: ..: n"ont 

to arbitrate. could have been brought in 
a United States court under this section 
or section 1607, or (D) parllgraph ( I ) of 
this subsection is otherwise applicable. 

If one of these exceptions to sovereign immu
nity applies the court has subject matter 
jurisdiction. See Delgado, 890 F .Supp. at 
1319. 

nO) TCL aUeges that the court has juris
diction under § 1605(a}(6}(A) over its claim 
to confinn the arbitral award pursuant to the 
F AA.Ud CNMC does not challenge this alle
gation, and the court agrees that it has juris
diction over the FAA claim under this sub
section . 

[11, 12] Section 1605 (a}(6) also supplies 
jurisdiction over TCL's claim under the New 
York Convention. Section 1605(a)(6)(B) al
lows the court to exercise jurisdiction over 
CNMC if the urbitration award "is or may be 
governed by a treaty or other international 
agreement in force for the United States 
calling for the recognition and enforcement 
of arbitral awards." The Convention falls 
squarely within the terms of this exception. 
Ca-rgiU Int'l SA v. MIT Pavel Dybenko. 991 
F.2d 1012. 1018 (2d Cir.l993) (concluding 
that "the Convention is exactly the sort of 
treaty Congress intended to include in the 
arbitration exception" of the FSIA); M~ter 
of Arbitration Between Chrom.alloy Aeroser
vices v. Arab Republic of EgypL 939 F .Supp. 
907, 909 (D.D.C.1996). TCL's cl aim under 
the Convention is thus excepted from the 
immunity provided to CNMC under 
§ 1604.1I9 

119. The court .1.<0 has jurisd iction undor the 
waiver e:x.cep\.ion Lo sovereign imm unilY. 28 
U.S .C. § 1605(a)( 1) ("" fore ign >tote ' ho ll not be 
immune [rom the jurisdiction of courts. of the 
United States or of the Stales in any case . .. in 
which the roreir:n st~lt!! has wlive:d hs immunity 
either e.'plicitly or by implic .. ion . "). Tho legis· 
l,tive hiStory of the FSI" suggestS th,t implicit 
".aivers are: ordinari ly found in th ree situations: 
(1) lhe foreign St..1tC agrees to arbitration in an· 
other country, (2) the fore isn Stale Q gn~cs thal 
the conlract is governed by laws of i\ panic:ul:1r 
counlry. and (3) the [orelgn Slate mes , respon
swe pl£:Jding without ra ising the immunity cle
fense. H.Rcp. No. 1487. 9',h Cong.2d Scss. 18. 
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C. Jurisdiction Under the New York Con
vention 

CNMC argues that TCL's claim under 
the Convention must nonetheless be dis
missed for lack of subject matter jurisdic
tion because the Convention does not apply 
to arbitration awards rendered in the Unit
ed States. Resolution of CNMC's argument 
requires the court to decide whether the 
Convention can apply to arbitration awards 
rendered in the United States and, if so, 
whether the Convention applies to TCL's 
award against CNMC. To appreciate the 
parties' arguments it is necessary to under
stand the purpose of the "nondomestic" ex
clusion to Article I(l J . 

1. Can tlte Convention apply to arbitra
tion award;; rendered i'll the United 
States? 

The Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards of 
June 10, 1958, 21 U.S.T. 2517 (1970). reprint
ed in 9 U.S-C. § 201. was adopted by the 
United States in 1970. See Berge$cn v. Jo
seph Ml.1ler Corp.. 710 F .2d 928. 929 (2d 
Cir_1983). 

Article 1(1 ) of the Convention states: 

This Convention shall apply to the recogni
tion and enforcement of arbitral awards 
made in the territory of a State other than 
the State where the t'ecognition and en
forcement of such awards are sought, and 
arising out of differences between persons, 
whether physical ot' legal. I t shall also 
apply to arbitral awards not considered as 
domestic awards in the State where their 
recognition and enforcement are sought. 

rep';n .. d 'M 1976 U.S .Cod. Congo & Admin. 
News 6604, 6617. S~C alst? Rodriguc:. \I. Tra"
SM.ve. Inc .. 8 FJd 284. 287 (5th Cir. 1993). AI· 
though lnesc waiver provisions are n;lrrowiy 
constN~d . Zemicck v. Pe/roleos Mc.xicQrlOS (Pt!
",ex) , 614 F.Supp. 407. 41 I (S .D.Tex.198S). affd. 
826 F.2d 4 I 5 (5th Cir. 1987), cert. denied. 484 
U.S. 1043. 108 S.C>. 775 . 98 L.Ed .2d 862 ( 1988). 
courls have fou"d 3n implicit waiver of sover~ign 
immunity when the roreisn state contr9.cL$ to 
arbitrate in the United Stah:s , &c Maritime Vrn
c"re" Int" v. C.rihb.«" Trading <$t Fide/icy. Lcd .. 
689 F.Supp. 1340. 13 31 (S.D. N.Y. I 988): Ohntr· 
LIp v. Fi",aml.' C,nrer. Inc .. 5 16 F.Supp. 1281. 
1284-85 (E.D.P •. 1981) (dict.) . • (J·d. 760 F.2d 
2;9 (3d Cir. 1985): V.,"nd,n BY. v. Cenlru' Bank 

-_ .... - , ---- - - ... - - ... -

(I3] CNMC argues for a narrow reading 
of the Convention. It argues that the Con
vention as adopted by the United States was 
not intended to cover awards rendered in the 
United States and that because the arbitra
tion award in this case was rendered in 
Houston. Texas. the ConVl!ntion does not ap
ply. TCL responds that its arbitration 
award is "not considered as domestic" within 
the meaning of Article 1(1) of the Convention 
and that the court has jurisdiction under 9 
U.S.C. §§ 202-208. the United States' imple
menting legislation. 

Article 1(3) of the Convention authorizes a 
State when acceding to the Convention "on 
the basis of reciprocity [to) declare that it 
will apply the Convention to the recognition 
and enforcement of awards made onJy in the 
territory of another Contracting State." t20 
In its 1970 declaration of accession to the 
Convention the United States adopted the 
reservation authorized by Article 1(3) and 
announced that "[t)he United States oi 
America will apply the Convention. on the 
basis of reciprocity. to the recognition and 
enforcement of only those awards made in 
the territory of another Cono-acting 
State." m CNMC argues that this reciproci
ty reservation not only excludes awards 
made in nonsignatory States, but. in order to 
give meaning to the word "another," also 
excludes awards made in the United States. 

The court is not persuacied by CNMC's 
interpretation of Article 1(1). After consid
ering persuasive precedent from other cir
cuits. the statutory framework adopted by 
Congress to implement the Convention in the 
United States, and the history of the United 
States' subsequent 1990 adoption of the anal-

of Nigeria . 4g8 F.Supp. 12S4. 1302 (S .D.N.Y. 
1980) (dieto) • • rrd. 647 F.2d 320 (2d C,r. 1981 ). 
r(N'd on oll,tr gro«nds. 46 1 U.S. 480. 103 S.Cl. 
1962.76 L.Ed .2d 81 (1 983). a.cause ,h. con· 
lraclS in this c~e , which name Houston as the 
forum for :1rb\lralion. fit within the 1'l3rTowest 
rc.ding of the Ac •. CNMC's cont"'ClS with TCl 
waive immunity for purposes of subjl!Cl m~tter 
jurisdiction. 

120. A brier his.ory or th. New York Convention 
is provided in Bergc.5cn v. JO>epll Mltl/or Corp .. 
710 F.2d 928 . 930-32 (2d Cir.1983). 

121 . Note 58 [ollowing 9 U.S.C. § 201 . 

- , --.... _- .... - ..... . -- -- - - --. 
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ogous Inter-American Con"ention on Inter
national Commercial Arbitration of 1975. the 
court concludes that the "nondomestic" 
clause of Article l(l) may apply to arbitration 
awards rendered in the United States. 

No court has accepted CNMC's interpreta
tion of the reciprocity ruervation, and it has 
been rejected by the Second and Seventh 
Circuits. Ber!}csen v. Joseph MulleT Corp., 
710 F.2d 928, 932 (2d Cir.1983); LandeT Co. 
v. MMP Investments. 107 F.3d 476, 481-82 
(7th Cir.1997). pet. [01' cert. filed., 65 U.S.L.W. 
3799 (May 19, 1997) (No. 96-2684). In BeT
ge;en the Second Circuit rejected the narrow 
interpretation of the Convention urged by 
CNMC and held that neither the histcry nor 
the language of the Convention precluded its 
applicability to arbitration awards rendered 
in the United States. Relying on the Su
preme Court's construction o( the Convention 
in SChfTk~. AlbeTtcrCuluer Co .. 417 U.S. 606. 
520 n. 15. 94 S.Ct. 2449. 2457 n. 15, 41 
L.Ed.2d 270 (1974) ("The goal of the Conven
tion. and the principal purpose underlying 
American adoption and implementation of it, 
was to encourage the recognition and en
forcement of commercial arbitration agree
ments in international contracts."). the court 
concluded that the treaty language should be 
interpreted broadly to effectuate its recogni
tion and enforcement purposes. 710 F.2d at 
932. In Lander the Seventh Circuit also 
rejected the interpretation proposed by 
CNMC. 

(Als natural a way to read the declaration 
is that the United States wiU enforce pur
suant to the Convention only arbitral 
awards made in nations that also adhere to 
the Convention. This is the significance of 
the reference to reciprocity. The United 
States will not enforce an arbitration 
award made in a country that, by failing to 
adopt the Convention, has not committed 
itself to enforce arbitration awards made 
in the United States. Granted. "a Con
tracting State" would be clearer, but "an
other Contracting State" is clear enough in 
context: it means "another signatory of 
the Convention. like the United States, as 
opposed to nonsignatories ." 

107 F .3d at 481...,<12. 

The implementing statutes, 9 U.S.C . 
§§ 202-208. also support the conclusion that 

- - ...... 

the Convention may apply to awards ren
dered in the United States. Section 202 of 
Title 9 of the United States Code, entitled 
"Agreement or award falling under the Con
vention." provides in relevant part: 

An arbitration agreement or arbitral 
award arising out of a legal relationship, 
whether contractual or not. which is con
sidered as commercial, including a transac
tion, contract. or agreement described in 
section 2 of this title. falls under the Con
vention. An agreement or award arising 
out of such a relationship which is entirely 
between citizens of the United States shall 
be deemed not to fall under the Conven
tion unless that relationship involves prop
erty located abroad. envisages perfor
mance or enforcement abroad, or has some 
other reasonable relation with one or more 
foreign states. For the purpose of this 
section a corporation is a citizen of the 
United States if it is incorporated or has 
its principal place of business in the United 
States. 

Section 202 was intended to ensure that "an 
agreement or award arising out of a legal 
relationship exclusively between citizens of 
the United States is not enforceable under 
the Convention in (United States] courts un
less it has a reasonable relation with a (or
eign state." H.R.Rep. No. 91-1181, 91st 
Cong., 2d Sess. (1970) 2, reprinted in 1970 
U.S.Code Congo & Admin. News 3601, 3602 
1970 U.S.C.CAN. 3601. 3602. 

As the BeTgesf'71 court explained: 

Inasmuch as it was apparently left to each 
state to define which awards were to be 
considered nondomestic Congress 
spelled out its definition of that concept in 
section 202. Had Congress desired to ex
clude arbitral awards involving two foreign 
parties rendered within the United States 
from enforcement by our courts it could 
readily have done so. It did not. 

710 F.2d at 933 . Section 206 states that "(a] 
court having jurisdiction under this chapter 
may direct that arbitration be held in accor
dance with the agreement at any place there
in provided for, whether that place is within 
or without the United States." As the court 
explained in BeT!}esen, "(ilt would be anoma-
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lous to hold that a district court could direct 
two aliens to arbitration \\ithin the United 
St.ltes under the statute. but that it could not 
enforce the resulting award under legislation 
which, in large pstt, was enacted for just that 
purpose." 710 F.2d at 933. 

The United States' 1990 adoption of the 
analogous Inter- American Convention on In
ternational Commercial Arbitration of 1975 
(the "Inter-American Convention") also sup
ports the court's conclusion that the reciproc
ity reservation does not limit the territorial 
application of the nondomestic clause. '!2 In 
adopting the Inter-American Convention the 
United States included the same reciprocity 
reservation it required in adopting the New 
York Convention: "The United States of 
America will apply the Convention, on the 
basis of reciprocity, to the recognition and 
enforcement of only those awards made in 
the territory oi another Contracting State." 
132 Congo Rec. § 15,767 (daily ed. Oct. 9, 
1986), reprinted in 9 U.S.C. § 301. To clari
fy the scope of the United Slates' reservation 
in adopting the Inter-Amelican Convention 
Congress stated in section 304 of the imple
menting legislation that "[a]rbitral decisions 
or awards made in the territory of a foreign 
State shall, on the basis of reciprocity, be 
recognized and enforced under [the Inter
American Convention] only if that State has 
ratified or acceded to the Inter-American 
Convention." 9 U.S.C. ~ 304 . Congress 
noted that section 304 is "intended only to be 
a rule of reciprocity. It is not a determina
tion that arbitral decisions and awards made 
in the United States are excluded from the 
applicability of the Inter-American Conven
tion." 135 Congo Rec. § 16370-03, § 16392 
1989 WL 197240 (C.R. Nov. 20, 1989) (em
phasis added). Had Congress disagreed with 
Be'!le.~en 's earlier interpretation of the same 

)ZZ. s .. H.R.Rep. No. 501. 10Isl Con g., 2d Sess. 
5 (1990), repri",.d in 1990 U.S. Code Congo & 
Admin . News 675 . 678 1990 U. S.C.C.A.N. 675 , 
678. ("The New York Convention and Inter
American Convention arc in tended to achieve tne 
same rc!'u llS. and lhe ir key provisions adopt the 
~me standarcls . . .. II is the Comm ittee's expec· 
ta tion . . . that courts in the United States would 
achiC'\-e ::l general uniformity of resull!f under the 
two conven tions."). 

)23 . S .. also H.R.Rep. No. 50 1. 10Isl Cong .. 2d 
Scss. 5 (1990), reprinted in 1990 U .S.Code Congo 
& Admin. News 675 . 678 (noling thal tbe Inter-

reciprocity reservation to the New York Con
vention, and intended to exclude from the 
federal courts' jurisdiction under the Inter
American Convention all awards rendered in 
the United Slates, it could easily have ex
pressed such an intention in the implementa
tion legislationY'· 

CNMC argues that these authorities do 
not adequately consider the legislative histo
ry and scholarlY commentary surrounding 
the adoption of the Convention. According 
to CNMC, the legislative history demon
strates that the United States intended to 
apply the Convention to awards rendered in 
foreign signatory nations in the interests of 
protecting American citizens and businesses . 
CNMC cites House Report 91-1181 , in which 
the Committee on the Judiciary reported: 

In the committee's view, the provisions of 
[the Convention] will serve the best inter
ests of Americans doing business abroad 
by encouraging t hem to submit their com
mercial disputes to impartial arbitration 
for awards which can be enforced in both 
U.S . and foreign courts. 

H.R.Rep. No. 91-1181. 91st Cong., 2d Sess. 
(1970) 2, reprinted in 1970 U.S.Code Congo & 
Admin. News 3601, 3602. 

The court is not persuaded by this argu
ment. House Report 91-1181 does not refer 
to the nondomestic exclusion, nor does it 
preclude an interpretation that awards ren
dered in the United States may be subject to 
the Convention. Although it is true that an 
important goal of the Convention from the 
perspective of the United States was to pro
tect the interests of Americans doing busi
ness abroad , that goal is not undermined by 
the enforceability in United States' cow-tS of 
arbitration awards rendered in the United 

American Convention applies "~he sal'n~ rule fot· 
low.d under the .arlier New York Convenlion . 
that foreign aroilr3 lion :l. wards. en the basis of 
reciprocity, will only be recognized from CQUO

lries that have 3lso r:1tified th e Convention"); 
Produclos Mefcarlliles E IltdustrialtS. SA . v. F(J
b<rC' USA , 23 FJd 41 , 44 (2 d Cir.1 994) (conclud· 
ing thatlhc ",,.rvalion and 9 U.S.C. § 304 of lh. 
lmp1cmc:nt i n~ stOllute did not exclude arbitral 
awards rendc:n:d in tht United Sl3tes from the 
court's jurisdiclion under the Inu:r-American 
Co"'tcntion). 
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States. The secondary authority cited by "nondomestic" in conformity with its own 
CN"M"C.IU """" no, "or<\1odo tho rnnrt in the nilt.ional law . . . . We adopt the view that 
face of the authorities discussed above. awards "not con.idered a, domestic" de

2. Does the Convention apply to the 
awa·rd rendered against CNMC? 

(14) CNMC argues that even if the Con
vention may apply to arbitration awards ren
dered in the United States, it does not apply 
in this case because the arbitration with TCL 
was "domestic," having taken place in Hous
ton, using American arbitrators appointed by 
the AM, and following the AAA's domestic 
arbitral rules. 

The leading case interpreting the scope of 
the "domestic" clause in Article 1(1) of the 
Convention is the Second Circuit's decision in 
Bergesen. Sigval Bergesen, a Norwegian 
shipowner, and Joseph Muller Corporation. a 
Swiss company, entered into three charter 
parties for the transportation of chemicals. 
Each charter party contained an arbitration 
clause providing for arbitr.!tion in New York. 
In 1972, after disputes had arisen during the 
course of performing the charters, Bergesen 
demanded arbitration. An arbitration panel 
held a healing applying the A.A.A domestic 
rules and rendered a decision in favor of 
Bergesen. Bergesen filed a petition in the 
United States District Court for the South
ern District of New York to confirm the 
arbitral aware!, and the court conGrmed the 
award, holding that the Com'ention applied 
to arbitration awards rendered in the United 
States involving foreign parties. 

On appeal Muller argued that the Conven
tion did not cover enforcement of the arbitra
tion award made in the United States be
cause it was a "domestic" award within the 
meaning of the Convention. The Second Cir
cuit rejected Muller's argument: 

The Convention did not define nondomes
tic awards. The definition appears to have 
been lell out deliberately in order to cover 
as wide a variety of eligible awards as 
possible, while permitting the enforcing 
authority to supply its own definition of 

124, See AJ . van den Berg, The New York Arbitra· 
rion CO'lVemIO" of 1958. at II ( 1981); G. Aksen. 
"Americ.:tn Arbilration Ass 'n Arrives in t.h~ Age of 
Aquarius ; Uniled States Implements Unlt~d Na· 
tions Convcmion ot:! Lhe Recogni Lion and En-

notes awards which are subject to the Con
vention not because made abroad, but be
cause made within the legal framework of 
another country, e.g., pronounced in accor
dance with foreign law or involt-irtg parties 
domiciled OT having th.eir principal place 
of Imsiness out.side the enforcing furisdic
tion. . . . We prefer this broader con
struction because it is more in line with the 
intended purpose of the treaty, which was 
entered into to encourage the recognition 
and enforcement of international arbitra
tion awards, see Sch.erf.: v. Alberto-C1uver 
Co., 417 U.S. 506, 520 n. is, 94 S.Ct. 2449, 
2457 n. 15, 41 L.Ed.2d 270 (1974). Apply
ing that purpose to this case involving two 
foreign entities leads to the conclusion that 
this award is not domestic. 

710 F .2d at 932 (emphasis added). 

CNMC argues that the histOlj' of the Con
vention makes it apparent that the "non
domestic" eJ(ception is limited to arbitration 
awards rendered under foreign arbitration 
law and that Bergesen was wrong when it 
e:l:panded the definition of "nondomestic" to 
include awards "involving parties domiciled 
or having their principal place of business 
outside the enforcing jurisdiction." CNMC 
notes that the nations that negotiated the 
Convention fell into two pl~mary groups: the 
Common Law group and the Civil Law 
group. See Paolo Contini, "International 
Commercial Arbitration: The United Nations 
Convention on the Recognition and Enforce
ment of Foreign Arbitral Awards ," 8 Am. J. 
Compo L. 283, 292 (1959) ("Contini"). The 
first draft of the Convention incorporated a 
territorial concept of enforcement and recog· 
nition by praviding that the Convention only 
applied to awards made in a country other 
than that where enforcement was sought. 
lei. Members of the Civil Law group objected 
to the territorial concept because it was not 
expansive enough in defining what was con
sidered a "foreign" award in their countries. 

forcement of foreign Arb" " I Awords: ' in New 
Strateg",s (or P<cc.ful Resolution or Int"mctiD".1 
BusiN'ss Dispures. ~l 42-43 (Hlrdcover ed .. 
1971). 
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Jd. For e:.:ample, in France and Germany the 
nationality of an arbitral award depended on 
the law governing the arbitration procedure. 
Jd. The Civil Law gToup proposed that the 
Convention should apply to the recognition 
and enforcement of arbitration awards "other 
than those considered as domestic in the 
country where enforcement was sought" fa. 
at 292-93. Ultimately, both the territorial 
concept and the nondomestic concept were 
included in Article I(1) of the Convention. 
f d. at 293. Relying on the law of France and 
Germany as a statement of the Civil Law 
position, CNMC argues that the nondomestic 
clause was only intended to apply to awards 
Which, although rendered in the country in 
which they are sought to be enforced, were 
rendered under foreign arbitral rules. Be
cause the arbitration between TCL and 
CNMC was conducted under the domestic 
rules of the AAA, CNMC argues that the 
award is "domestic" and that the court lacks 
jurisdiction. 

125. CNMC's Supp lemonl,l Btief on Jurisdiction· 
. 1 Issues. ,t p. 23 (Dock"l Enlry No. 69 in 95-
4114) . ci/ lnl: internaltol1al Scandard £ Iec . Co'p. v. 
Bridas Soc i(:dad Arlnt1;rna Pctn:;le.ru , Industrial Y 
Comtrciul, 745 F.Supp. 172, 176-77 (S.D.N.Y. 
1990) (emphasis nol in origin,1) (quut ing Berges· 
en ). 

126. NOlin, th.ll the on ly two courts outside the 
Second Circuit thal h'::lVt! c i l~d Bc~~~'crt ror any 
purpose h.:lVe rt:rr3ined rrom adoptil'@ Bergesen 's 
intCrprel:ll ion or "nondomcsdc: " under lhe Con· 
vcntion, CNMC 3rgue.Ci that the court.:s in the 
Second Circuil stOlnd alone in their overly broad 
inrerpreL.:lr ion or the Con vention . Sec Tesoro Pc· 
,,,,lcum Corp. v. A.samua (So","r1l Stlmarra) Lrd., 
798 F.Supp . 400, 404 n. 5 (W.D.Tc • . 1992); Nor· 
Ih1'Op Corp v . Triad Fit1. Esrabfi. .. iflmel1'. 593 
F.Supp. 928. 934 n. 9 (C.D.CoI.1984). rr-/d i" 
parr on Ol!,., gro"mfs, 811 F.2d 1265 (9th Cir.). 
cm. denied, 484 U.S. 914, loa S.Ct. 261. 98 
L.Ed.2d 219 (1957). In neithor COS<, however, 
did the court need to re:l.ch the "nondomestic" 
is~ue to decide lhe applicOlbililY of the Conven· 
lion. See Asemere, 798 F.Supp. ,l 404 n. 5 
("Because the CO"" decides the ,pplie~bility 01 
the Convention on ocher grounds, il will not 
address lhi. issue."); Norrhrop, 593 F.Supp. al 
934 n. 9 (noting lhat b3Sed on the "nondomos· 
tic" d.zfin ition in Bergr!.sen it was possible ~h3t the 
arbitration was govemed both by the Federal 
Arbitration Act Qnd by the Convontion). Noither 
opinion expressed Jon unfavorable vie.w of Berges· 
on. Moreover, the Seventh Circuit in LAnder has 
ciled B.".sen JS peesu»i .. author ity and fol· 
lowed a sin,il.r rationale in concluding thal the 
Convention m.." y apply to suics in lhe United 

In support of its position CNMC argues 
that a Suh~p.rlnpnt Ol!cision interpreting R~ 
gesell states that "the nationality (that is, is 
the award foreign and therefore within the 
Convention, or domestic and therefore out· 
side the Convention) of award shoul.d be 
determined 'by the law governing the proce· 
dure. '" In CNMC's quotation of BridClJ is 
misleading. The omitted words that preced· 
ed the quoted language stated; "France and 
Germany, the Court pointed out, had on the 
other hand, urged that . .. . " Read in con· 
text it is obvious that the Bridas court was 
merely reciting France's and Gel'll1any's con· 
ception of "nondomestic" awards and that the 
court was not rejecting Bergesen 's interpre· 
tation of nondomestic, which included arbi· 
tral awards involving foreign parties. Id. u, 
CNMC also cites several commentators who 
have criticized Bergesl!17. for creating an over· 
ly broad interpretation of "nondomestic," m 
TCL responds with an equal amOltnt of per· 
suasive secondary authority supporting Be-r· 
gese-n. 1Zi 

SQ,tes to enforce ;».rbitral aWilrd~ made here. 
107 F.3d 3t 482 . 

127 , SUo "~,, A.1 . vsn den Bers. "When Is An 
ArbiLr~1l AWOl.rd Nondomestic: Under the Nc: ..... 
York Convention of J958:," 6 Pact L.Rt:v. 25 , SO 
()985) (crilic izing Bergeun 's CO"C~PL of the non· 
domestic e.'tc,plion as overbroad and not sup· 
ported in law, but admitting th::u the decision 
"has been rece ivc:d ravorably by comlTlenlOltors in 
the Uniled States"); M. S,rub, NOle, "Resisting 
Enforcement or Foreign Arbitral AW3rds Under 
Articl. yo )(e) and A"icl. VI or the New York 
Cunvention; A Proposal (or Effec tive Gutde· 
lines, " 68 T.~ . L.Rf!V. 1031 , 1040 (990) ((ollow· 
ing. without el3boration, v3n den Berg's argu
ment that th~ nondomeslic I.:xc:c:ption docs not 
apply to the country in which the a ..... ard wo)s 
given Or \.lnder whose bw the aw~rd was m.:tde); 
F. de ly. "Symposium; Current Issue. In Intor· 
nstionat Commercial Arbilration: The: Pl."ce of 
Arbitration in the ConOict at L~ws or Intema· 
tional Commerci3i ArbitrZlol ion: An Exercise in 
Arbitration Planning, " 121. in, '1 L. 8"s , 4S, 77 
(199 J) (criticizing Berge,," .s • c",. iMpired by 
roasons o( United States law only) . 

128. See. t .g" H. Smit. "Eason-Weinmann C~nter 
for Compar3tivo Low Colloquium: Tho Intern.· 
tionalizalion or Law and legal Practice," 63 Tul. 
L.Rev. 629, 643-44 (1989) (referring lO Berges"" 
as ",n enlightened example, " "applauded by 
most," which "properly recognizes the ne.d to 
provide the bro<ldeSl possible l"eeo&nition to arbi· 
tr.1 aw.rds"); Note, "Enfo"emenl of Foreign 
Arbitral Awards-The United Nalions Convcnlion 

 
United States 
Page 37 of 54

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



.. ~ -

t 
.. 

• 

I 
•• 

• 
.. ' 
.f 
• .. ' 
1· 

'. 
• . " 

9t>c$'$S['<' 0c:<., 666'-N~r-[ , 

ARBiTRATIO:-I BETWEEN TRANS CHEM. LTD. AND CHINA NAT. 297 
Cite as 978 F.Supp. 266 (S.D.Tex. 1"7) 

CNMC's recitation of the history of the 
Conventinn is ~lso somewh~t misleading. Al
though it is true that the civil law of France 
and Germany defined fore ign arbitrations in 
terms of the arbitral rules employed, in nego
tiating the Convention's final language the 
Civil Law group urged that a number of 
factors should be considered when determin
ing the nationality of the awarcl, including, 
among others, U( tlhe nationality of parties, 
the object of the dispute, and the rules of 
arbitral procedure." Contini, at 292. There 
was no single, uniform definition of "domes
tic" suggested by the Civil Law group, nor 
did the final version of Article 1(1) include 
such a definition. Rather, it is clear from the 
language of ArJcle 1(1) and the ratification 
history that the definition of "domestic" was 
intentionally left ambiguous.lz~ 

Berge,sen supplied a definition of non
domestic awards that encourages the recog
nition and enforcement of international arbi
tral awards. See 710 F.2d at 932,l''' The 
court adopts the Be-rgesen definition of "non-

on the RCCOl:jnition and En rorccment ur Foreign 
Arbilr,1 AW3rds," 14 Ga. J. ln'" I(, Compo L. 217, 
2l0-J3 (19~4 ) (appl.ud ,ng Ihc B"'gesen courl 'S 
broad inlerpret;ltion of th l! Corwenlion'J; scope 
ror incrc:l:iin~ the enfon:c.::ment of foreign arbitr31 
aW3rds. cm:uur<lging arbitration :.\S an lll.ern:lt ive 
to litiSOIt ion . cn:Jbling Amc.:rican businessmen to 
dcm~nd enrorc1.;mcnl 01 .iud~mc"l." considered 
"rort.:il:n" in o(h~r counlril!S . ~nd providing an 
equil.ble re,ull); Feldman, "An Award Mad. in 
New York Con Bo l Forcisn Arbil,,1 Award," 39 
Arh. 1. 14 (1984) (,.mc); Lov., "Arbilralion ," 1 5 
i . Mar. L. & Com. 134 (1984) (same); Phillips, 
"Reeoe-nhion of Forc:ig:n Arbi~r3 1 Awardi: The 
Second Circuil Provides a Hnspit.1ble Forum," 
10 Brookly" 1. In, '1 L. 4S9 (1984) (,.me) 

129. See S,,,,uel Pi .. r, "The Un ited NaLions Con
vmLlon or Fore ign Arbilr,1 Awards. " 33 S. Cal. 
L.RIN. 14, 1 S (1959) ("A palen" if l>rgc1y dd iber· 
ate. ambisuhy is left by the ;]bscnce of :lI1y defini
lion of 'nondomeslic ' 8W:lrds" . .. " The: inten· 
tion behind this omission is ~o extend as far as 
possible lhe Y:1nety or eligible awards while at 
the same time allowing the enrnrc: ing authorily to 
supply the d~fin i lion in conform ity with il.S own 
law."). 

130. "To hold Ihat subjoci m'lter jurisd icLion is 
lacking where: the parties involved :lore all fon:ign 
entities would cert~inly undenninc the goal of 
encouraging the r~cogni(ion and enforcement of 
arbilration agreeml!nLf\ in in~(:rnat i on3 1 con· 
tracLS ." Stlmi(omo Corp. v. Parakopi Compania 
Manlt",a. SA, 477 f .Supp. 737, 741 (S .D.N.Y. 
1979), affd ",r", .. 620 F.2d 286 (2d Cir.J980). 

T ) '1' ...... I.. _ .... . 

domestic" as encompassing actions to con
firm arbitration 8" .. ards rendered in the 
United States between two foreign parties. 
Because the court concludes that the Con
vention applies to TCL's motion to confirm 
its arbitration award, CNMC's motion to dis
miss will be denied. lSI 

III. Service of Pmcess on CNMC 

CNMC next argues that the court should 
dismiss this action pursuant to Ped.R.Civ.P. 
12(b)(6) for insufficient selvice of process. 
TCL ser;ed its Petition to Confirm the Arbi
tration Award on CNMC at CNMC's offices 
in Beijing, China. by registered United 
States mail, return receipt requested and by 
facsimile transmissionlJZ TCL then mailed 
its Amended Petition to Confirm to CNMC's 
counsel, Robert E. Campbell. by certified 
mail , return receipt requested. III CNMC ar
gues that the service of process by mail of 
the original Petition to ConflJ'm was insuffi
cient under Fed.R.Civ.P. 4(j),I>I under 28 
U.S.C, § 1608(b) 11; (the FSIA's provision for 

131. Bec3use the courl c!.lnducies thJ.l subject 
m~LL~r jurisdiction is ~ppropri;J.te Linder the 
FSIA, Ihe court ncccl no' address TCl's .rgu· 
ments for jurisdiction under Cederal bankruptcy 
13W. 

132. Summons in a Clyil C.ase and R~L\Jrn or 
Service, £~nibit C to CNMC's Motion to Dismis!> 
TCl's Amended Petilion to Con finn Arbitration 
Award, Dockel Entry No. 12. 

133. TCl 's Amcnded Petilion a' p. 2. 

134 . "Service upon a roreign sl3.lC or a poltlic<li 
subdivision . agency . or i n~trumcnlahly thereof 
sh,l1 be errected pursuanL 10 28 U.S.C. § 1608 ." 
Fed.R.Ci v.P . 4Q) . 

135. Sect.ion 1608(b) provides: "Service in the 
coun of the Un iled Stalc.!t ~nd or the Stales shall 
b~ m:lde upon an Olsency or jn~trumc:nl~li[y of 3 
foreign slale: 

(J) by del ivery of • copy of Ihe summons 3nd 
complaint in accordance: with ~\Oy speci al J.r· 
ransement for service betwcl!n the plaintiff and 
the agency or instrumentali ty; or 

(2) if no ,poei. 1 .rrang-<ment "i'ls. by deliv
ery or a copy or Ihe summons and complaint 
~ it her 10 an officer, l\ mOlnaging or general agent. 
or to any other 3.enl aUlhori1.ed by appO;ntmenL 
or by law 10 receive service of process in the 
United States: or in accordance with 3n Clpplic3-
ble international convention on servic~ of judi. 
ci:lol doCUmCnLf\: or 

':'/1: T'I' 
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sfr.~ce of process on an agency or instru
mentality of a foreign state). and under 9 
U.S.C. § 9 (the FAA's provision for service 
of process). TCL responds that service was 
sufficient under 28 U.S.C. § 1608(b)(l) and 
that service pursuant to 9 U.S.C. § 9 was 
unnecessary. The court agrees with TCL 
that service of process was sufficient. 

(lSJ Rule 12(b)(S) authorizes the court to 
dismiss a civil action when service oi process 
is inadequate. See Ross v. Runyon, 156 
F .R.D. 150, 153-54 (S.D.Tex.1994); Daw
Wilson v. Hilton Hote13 Corp., 106 F.R.D. 
505, 510 (E.D.La.1985). The burden of proof 
to establish proper service is on the party on 
whose behalf service is made. Winters v. 
Teledyne Movible OffshO're, Inc .. 776 F.2d 
1304, 1305 (5th Cir.1985); Familia De Boom 
v. Arosa Merca.nti~ S.A., 629 F.2d 1134, 1139 
(5th Cir.1980). em. denied, 451 U.S. 1008, 
101 S.Ct. 2345, 68 L.Ed.2d 861 (1981 ); 6A C. 
Wright & A. Miller, Fed. Prac. &- Proe. 
§ 1353, at 283 (1990). 

CNMC flrst argues that service by mail 
fails to comply with the service of process 
requirements of the FSIA, 28 U.S.C. 
§ 1608(b)(2), which specifies that service on 
an agency 01' instrumentality of a foreign 
state must be made "in accordance with an 
applicable international convention on service 
of judicial documents." CNMC argues that 
service by registered mail is propel' pursuant 
to § 1608(b)(3) only if 5ervice cannot be first 
accomplished under an applicable interna
tional convention as required by § 1608(b)(2) 
and if the complaint is translated into the 
official language of the ioreign state (China) 
as required by § 1608(b)(3). Here, TCL 
made no attempt to effect service under an 
applicable international convention , made no 
showing to this court of a failure of those 
procedures before resorting to service by 

(3) if service cannot be made under p.r.
graphs (1) or (2) . • nd if rc>son.>bly calculated to 
give .<tu.1 notice. by del ivery of • copy of the 
summons and complaint. together with a transla
tion of e~ch into the of('ici.31 language of the 
foreign state-

• • • • 
(8) by .ny form of mail requiring. signed 

receipt. to be addressed and dispatched by the 
ck rk of the ccu." to tne !lgency or inslrumen· 
tality to b. served. or 

registered mail. and did not serve a translat
ed copy of the petition to continn. Conse
quently, CNMC argues that service of the 
original petition was insufficient under the 
FSIA. 

(16J The court concludes that CNMC has 
been properly served pursuant to 
§ 1608(b)(11 of the FSIA, which allows for 
service in accordance ",;th "any special ar
rangement for service" between TCL and 
CNMC. The contracts between TCL and 
CNMC contain such a "special arrangement 
for service" in Article 20, which provides for 
mandatory binding arbitration: 

20.1 All disputes arising from the execu
tion of or in connection with the 
Contract shall be first settled 
through friendly consultations be
tween both parties. In case no 
agreement can be reached. the dis
pute shall be submitted for arbitra
tion. 

20.2 The place of arbitration is Houston, 
Texas, U.S.A., and the arbilration 
shall be conducted in accordance 
with the arbitration procedures of 
the American [A]rbitration [AJsso
ciation Houston Te.xas, U.S.A. 

20.3 The arbitration award shall be bind
ing on both parties.u6 

The AAA arbitration procedures incorporat
ed into the contracts provide in relevant part: 

1. Agreement of Parties 

The parties shall be deemed to have 
made these rules a part of their arbitra
tion agreement whenever they have pro
vided for arbitration by the American 
Arbitration Association . ... 

• • • • • • 
2. Serving of Notice 

(Cl as directed by order of the Court consis· 
tent with the l61w or the place: where service is 
to be made, " 

28 U.S.C. § 1608. 

136. ExecrpLs of 1987 contract (emphasis ~dded ) . 
Exhibit A to Tel's Petition to Conrirm Arbilra· 
tion Award; Exhibit A to TCl's Amended Peti· 
tion to Confinn Arbitration Award: 1988 con· 
tract, Exhibit B to TCl's Petition '0 Confirm 
Arbilralion AW3n:i: Exhibit B to Amend~d Peli
ticn to Confirm. 
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Each party shall be deemed to have CNMC next argues that service was inade
consented that any papers, notices, or quate under the FAA. In ordinary circum
process necessary or proper for the stances 9 U.S.C. § 9 governs the service of 
initiation or continuation of an arbitra- petitions to confirm arbitral awards. Section 
tion under these rules; for any COUlt 9 states in relevant part: 
action in connection therewith ; or for If the adverse party is a resident of the 
the entry of judgment on any award district within which the award was made 
made under these rules may be served .. . service shall be made upon the adverse 
on a party by mail addressed to the party or his attorney as prescribed by law 

party or its representative at the last 
known address or by personal service, 
in or outside Lhe state where the arbi
tration is to be held, provided that 
reasonable opportunity to be heard 
with regard thereto has been granted 
Lo the party. 

The AAA and the parties may also use 
facs imile transmission, telex, telegram, or 
other written forms of electronic communi
cation to give the notices requir ed by these 
rules.13? 

The procedures for "serving of notice" un
der the AAA Commercial Arbitr ation Rules, 
adopted as a resul t of the arbitration agree
ment between TCL and CNMC, constitute a 
"special arrangement for service" under the 
FSIA, thereby authorizing service by mail to 
CNMC. See Marlo'we v. Argentine Naval 
Comm ·"., 604 F.Supp. 703, 707-08 (D.D.C. 
1985) ( sel'vin~ of notice provision in contl'act 
constituted "special alTangement for service" 
pursuant to the FSIA. 28 U.S.C. ~ 1608); 
Saunders Real Estate Corp. v. Consulate 
General of Greece, 1995 WL 598964, at "2 
(D. Mass. 1995) (same). Furthermore, it is 
cleal' that CNMC has not been denied a 
reasonable oppor tunity to be heard with re
gard to TCL's motion to confirm. Because 
TCL properly served CNMC in accordance 
with a special arrangement for service as 
provided in § 1608(b)(ll , service in accor
dance with § 1608(b)(2) or (3) was unneces-
sary. 

J37. AM Commcrci~l Arbitnnion Rules (emph3-
sis oddedl. b hibi t C 10 TCl ', Amended Petition 
to Confi rm . 

138 . Se' tt /v!a llu o( Arbil ration Bc(wct:n l" ltrCar· 
bon Benn w:ia , Lid. and Caire, Trading ," Trans· 
port Corp .• 146 F.R.D . 6~ . 67. 67 n. 3 (S .D.N.Y. 
1993) (Sect ion 12 o( Title 9. which provides for 
.service of CJ motion lO V6\C:lU, modify. or correct 

for service of notice of motion in an action 
in the same court. If the adverse party 
shall be a nonresident. then the notice of 
the application shall be served by the mar· 
shal of any district within which the ad
verse party may be found in like manner 
as other process of the court. 

The statute does not provide for service of 
the respondent at any location that does not 
lie within a judicial dist rict of the United 
States. Arguably, therefore, the mailing of 
t he petition to CNMC's office outside of the 
United States was not appropriate service 
under section 9. 

[l7] However, the law is clear that 28 
U.S.C. § 1608(b) provides the exclusive 
means by which service of process may be 
effected on an agency 01' instrumentality of a 
foreign state. See Sera mUT v. Saudi Ara· 
bia.lI Airlines, 934 F.Sllpp. 48. 51-52 
(E.D.N.Y.1996) (citing cases): 4A C. Wright 
& A. Miller, F cd. Prae. & Proe. § 1111, at 
219 ("Section 1608 provides the exclusive 
procedure for service of process on a foreign 
state 01' its poli tical SUbdivisions, agencies. or 
instrumentalities.") (citing legislative histo
ry). 

Altel'natively, the court concludes that re
quiring TCL to satisfy section 9 would re
quire it to do the impossible. CNMC is not 
located in any judicial district in the United 
States, and United States marshals do not 
serve process outside of the United States. 
In these circumstances section 9 cannot be 
taken as the proper standard for service of 
process,Ll8 and "[rlecourse must be had to 

an arbitral 3.w:trd on a nonresidl:nl by UnitC!d 
States marsh~1. is "an 3mLcr,ronism nOl only 
because it C3nnOt aCCO\,l nt for thc inlemilt ionali
zaWon or arbiu'3tion law subsequent to its ena.ct· 
ment, but also because it cannot accounl for the 
subsequent .bandonme"t of Uniled Slales mar
shals as routine proct!ss servers, "), 

TP0d 9P0'ON 
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the Federal Rules of Civil Procedure." Mat
tor of Arei'·""ioTt Between Int.r{;u·rlJ<JTt BeT
muda, Ltd. and Calt.ex Trading & Transport 
Crrrp., 146 F .RD. at 67.'10 The court con
cludes that the proper fallback provision for 
service of process is Fed.RCiv.P. 4(j), which 
provides for service on an agency or instru
mentality of a foreign state. This conclusion 
brings the court full-circle to its earlier hold
ing that service was sufficient under the 
FSIA. Accordingly, CNMC's motion to dis
miss for inSLlfficiency of service of process 
will be denied. 

IV. Adequacy of TCL', Claims 

[I8) CNMC argues that the court should 
dismiss TCL's claims under the FAA, the 
New York Convention, and the TGAA for 
failure to state a claim upon which relief may 
be granted under Fed.RCiv.P. 12(b)(6) . The 
focus of CNMC's 12(b)(6) motion is on TCL's 
claim under the FAA CNMC argues that the 
FAA is limited by its terms to controversies 
"involving commerce" and that the contracts 
at issue did not involve commerce as contem
plated by the Act. CNMC offers affidavit 
evidence 1-10 showing that the transaction in
volves two foreign corporations, TCL and 
CNMC, for the sale of equipment and ser
vices in Pakistan ; 1" that the 1988 contract 

139. St:c: also Rud & M tlff in. ItIC. v . We$t irtgho'-lsc 
Elec. Co.-p .. 439 F.2d 1268. 1277 (2d Cir.1971l . 

140. In deciding wht!lhcr there ;s OJ, lr3nSaction 
involving commerce the coun may look lO the 
COnlrtActs, affid:lviLS . and other discovery m:lter;· 
.Is. $" Prima Pu inr Co.-p. v. Flood & Conklin 
Mr~. Co., 388 U.S. 395 . 401 n. 6. 87 S.Cc 180!. 
I S04 n . 6. 18 LEd .2d 1270 (1967) (relying on 
amdaviLs to de termine \'whether there is a trans
action involving interstate commerce under tht! 
FAA); Mesa OperatIng Ltd. Purtncrship Y. Lo~Ii.si· 

ana inlrtL<tate Gas, 797 F.2d 238 . 243 (5Lh Cir. 
1986) (s.me): Snyder v. S"",h , 736 F.2d 409. 
417 (7lh Cic.) (affid • • ,u, .nd conlr.el). cerro de· 
nied. 469 U.S. 1037. 105 S.Cc 513. 83 LEd.2d 
403 (1984) : {deal U .. limiced S.rv. Co.-p. v. Swift
Eckrich. {nc., 727 F.Supp . 75 . 76 (D P.R.19S9) 
(conlT3.Ct, afiid:lvils. and the parties' business 
opualions). Thus. Lh. court may look to the 
ccntracLS, arCid3vits. and depo~ition testimony 
provided by the p.rti~s to determine whether 
there was a transaction in \lo lv;ng foreign com
merce. To the extent lh3t Lhis m:1y convert 
CNMC 's 12(b)(6) mOlion to a mOlion under Rule 
56 the: court docs so. Because ~ach side h3s 
offered m.leri.Ls beyond lhe face of the plead· 
ings. including (he transcript of the enlirc arbi
tration hcsring. wh ich describes th¢ re lationship 
of the POlMil!S in great detilil . ncilner side can be 

was signed in Karachi. Pakistan; '" and that 
the transaction was financed by Pakistani 
banks. ua CNMC argues that simply provid
ing for arbitration of disputes in the United 
States does not create the necessary nexus to 
commerce, and that this transaction does not 
substantially affect commerce within the 
meaning of the FAA or the constitutional 
standards of United States v. Lopez, 514 U.S. 
549, 557-59, 115 S.Ct. 1624, 1629, . 131 
L.Ed.2d 626 (1995). TCL responds that 
Congress's power to regulate foreign com
merce is broader than its power to regulate 
interstate commerce, that Congress intended 
for the FAA to reach to the full extent of 
Congress' broad foreign commerce power, 
and that the contacts with foreign commerce 
and the instrumentalities oi foreign com
tnerce in this case satisfy this broad stan
(Lard. 

[19,20) For the FAA to apply the court 
must find that the contract containing the 
arbitration provision "evidenc[esl a transac
tion involving commerce." 111 9 U.S.C. § 2. 
As other courts have explained, this is not a 
rigorous inquiry; the contract need only be 
"related to" commerce to fall within the 
FAA."6 

nannC'd by such a conversion . The COurt previ
ously converted TCL's MOlion to Con fi rm and 
CNMC's MOlion lO Vacate in to cro%-molions for 
summOlry judgment. 

141. Zhang ... mda_it at ~ 16. Exh ibi t ... to CNMC·s 
Motion lO Di.smiss TCl's Amr:ndcd Petitior} to 
Confirm Arbi~r3lion Award. Doekcl Entry No . 
12. 

142. Zhang Affidavit at' 16. 

J 43 . Zhang Aflid .. it at , 16. 

144. The fAA defines "commerce" as ··commt!rc:c: 
among the: several States or with roreign nations . 
or in 3ny Territory of the Un ited Sl3tes or in the 
District or Columbia. or bel\lrtleen any such Terri
tory and another, or between Oln y such T..:rritory 
and any Slate or foreign n31ion . or bet",«n Lhe 
District of Columbia and any Sl31e or Territory 
or fore ign n.tion .. .. . 9 U.S .C. § I. 

145 . D,' E. Webb Constr. v. Richardson Hosp. 
Authority. B23 F.2d 145. 147-48 (51h Cir.19B7) 
(rejectinS' the: "substantial" C:Onlacts test in favor 
of ··relating to --tesl in order to '·implement( ) the 
strong rctlc:r31 policy ravoring arbitrat ion"). Ac· 
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[21] TCL offers uncontroverted affidavit China to the United States to participate 
.... cuJ uepo"it.ion I.~~l.;.mof'ly clernon..."t,1'"a,t.\ng th:'Lt cH"Cllctly in the 'np.entiations.l~O CNMC re-
this transaction "related to" or "affected" quested that TCL e.~ecute the initial "accep
foreign commerce within the meaning of the tance" of the project in the United States, 
FAA. The initial transaction was negotiated and the 1987 contract was executed here. 
at great length in Houston, Texas.pu CNMC (The 1988 contraCt was executed in Karachi, 
engaged a Texas corporation, N.E.M., Inc., Pakistan.l'" TCL was owned by UI, a 
as its agent in Texas in connection v.;th the United States corporation. Drs. Khan and 
TCL negotiations,l" N.E.M. provided Halipoto reside in Texas, and the parties 
CNMC with advice on how to negotiate with anticipated that TCL would stlper..ise the 
Drs. Khan and Halipotoya In return, project, in part, from the United States.m 

CNMC agreed to pay N.E.M. a commission CNMC "routinely and repeatedly" communi
for its work.l'~ CNMC telexed various doell- cated through international channels "ith 
ments to TCL in the United States during TCL's representatives in the United States 
the negotiations and sent a delegation from during the perfolmance of the contract. '" 

cord. Crawford v. We" J.,,,y Healtl. Sys., 847 
F.Supp. 1232. 1240 (D.N.J .1994) ("The conlraCI 
'need have only lhc slightest nexus wi th inter
s[a~r: commerce ,' ") (quoting MaxI/oS. fnc . v. Sci
acca. 598 So.2d 1376 (Ala .1992)). Are< Y. Cotlol1 
Club of Grun yille. Inc .. 883 F.Supp . 117 . . 119 
(N.O .Miss .1 995) (,'Sl!clion 2's requirements arc: 
met \o\onere conlractu.;;il ocrivilv ra.CiUt;,i,lC~ or 3[
fc:cts commerce. c:ven lansen·ti~l !y . "); Oplopics 
Labs. Corp. v. Nichola.,. 947 F.Supp . 817. 821 
(D.N.J .1 996) (The FAA "opp1i", to .rbilrotion 
proviSions in ;!,ny con~r<1ct th::ll ,~ in any way 
connected to intcrs t.ate commerce. "); Caldwell v. 
KFC Corp.. 958 F.Supp. 962. 972 
(D.N.J.1997)(rollowing Crawford): 1011e.< v. Tenel 
Health Network. 1997 WL 180354 . • , "2 (E.D.u . 
Apri l 7. 1997) (Sec lion 2 ".xlends lhe reach or 
lhe FAA La ~11 contractual activity wh ich radlJ
l:LleS or :l[(~t:1S comm..:rce cvt:n L.1ng~;nlially."). 

Thl! Supr~mc: COUrt has receruly ndd thai the 
1erm "evi,kndng a lrans:\I.:lion Involving com· 
me-rec" in sC'clion 2 b to be broadly construed lO 

I.:xtend the.: reach of the FAA to the.: full extent of 
Con~ress 's pow~r 10 regul':'H~ under the Com
merce CI:lusc . Allied-Bn.(cc T~rTI1i'HX Compa
nies, Inc . y. Dob,"". 513 U.S. 265. 272-76. liS 
S.Cl. 834. 839-40. 130 L.Ecl .2d 753 (1995) . See 
also Atlamic Avi(lIlCfl. Inc v. EON! Croup, Inc .. 
11 F.3d 1276. 1280 (5 1h Cir.1994); Snyder v. 
Smilh. 736 F.2d 409. 4 18 (71h Cir.1 984); Pro
graph fnl'l. Illc. v. Bari<ydl. 928 F.Supp . 983.988 
(N.D.Cal.1996): Ideal Unlimited Se,".",s Corp . Y. 

Swifi-Eckrich. Irlc .. 727 F.Supp. 75. 76 (D .P.R. 
1989). 

A11hough Ihc co., .. cited by Ih< courl ioterprel 
lh~ FAA. \J"l cas!!'s involv inll intersl3te commerce, 
the same ,'andord, should apply lO a foreign 
commerce analysis. Congress ' powcor LO regulaLe 
roreign comn,ercc..: is broader chan its :luthority to 
regulate inlCrS14le commerce. Set' Japan Line, 
LId. v. County of Los Angeles. 441 U.S. 434, 445-
47,447-48.448 n. 13 , 99 S.C" 1813. 1S20. 1821. 
1821 n. 13 . 60 L.Ed.2cl 336 (l ~79 ); Brolan v. 
Urtit<d Siaies. 236 U.S. 216. 221-22. 35 S.Ct . 
285, 287. 59 L.Ed. 544 (191 5); Chemical W<utc 
Mgt .. Inc. y. Templ.t . 770 F.Supp . 1142, 1152. 
1152 n. SO (M.D.La.199!) (ciling coses). a{fd, 

967 F.2d 1058 (5th Cir.1992). ,·m. denied. 506 
U.S . 1080. 113 S CL 104S. 122 L.Ed .2d 357 
(1993). 

146. Affldavil or Dr. !i.rdar Khan. 01 p. 2. Exhib ,t 
11 10 Dock., Entry No . 17: Tran>cripl or arb itra
lion heanng at vol. Ill . pp . 42-46 . 

147. Excerpts rrom Deoo;ilion or J.M. Li. at p. 30 . 
Exh ibil 12 lO Dock<t Entr: No. 17. Allhough the 
pal"Ues h3VC not di .c;cussccl this poinl in lh~ir 
briefing. it Spr~;}rs lh~t N.E.M .. Inc., WOlS ~ .sub· 
sidiary or, liai~o" for, or othc:r'\\o ise rd.ued LO 

CNMC. A 1995 CNMC ad\'enising broch"" lists 
N.E.M., Inc" a.$ a sl.Ibsidiary In 01 curror:'Ilt,.' chart 
showing Ihe "ructun: or CNMC. (Chin. Nalional 
Machinery [n1pUrl ond E.<pon 1 ~95 .1 CNMC 
B~lch Numbered p.ges 003614- 15 &< 003650-51. 
Exhibil C-2 lo Vol. 11 lo Clarke Deposillon. 
Dockel Enlry No. 66) Moreover. during Ih. "b;
lralion hearing N.E.M . was describ~d ilS CNMC's 
"1i:Ii~ol'\ omct.:" in the United StOlle). (Tr~n.)cnp t 

or orbilr., ion hcaring.l vol. Ill. pp . 20-25. 5 I ) 

148 . Li DC!'pus ilion, :It p 61. 

149, l i Deposition, :l t p. 32 ; AU3cnrnenl 351 to L.i 
Dc:position. 

ISO. Transcript of arbitration he.aring :H vol. ITI, 
pp.43-46. C(. A"a",ie Aviallon . 11 F.3d al 1280 
(conlr~ct in\lolves i n lcr~ t <l te cemmerc\.! under the: 
FAA wh(re. among other things. the: contract 
was negoriall!'d in inlerst::l.te comm~ r.:c: ) . 

IS!. Khan Mfld,vit at p. 2. 

152. Khon AWda\,it al 2: Anicle 8.5 10 1987 and 
1988 conlrocts. C(, S"vd.r. 736 F.2d al 4 J 8 
(contract involved i nlerst..~lC: commerce under the 
FAA wh~re n.:al est.at~ was in Texas ~md partners 
lived in. ilnd the partner.sh ip W3,S m~nagc.:d rrom. 
Illinois). 

133. Khan Afrid.vit at 2. C(. Mesa, 797 F.2d at 
243 (contract involved interstate commerce un· 
der lhe FAA "here torpor'lic" crossed sute 
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Finally, TCL purchased some of the neces
sary chemicals for the project from a United 
States corporation, as well as from the for
eign subsidiary of a United States corpora
tion.':>! Based on these facts the court con
cludes that the transaction evinced a contract 
involving commerce within the meaning of 
the FAA1;& 

CNMC's motion to dismiss the claims un
der the New York Convention and the TGAA 
merely adopts the arguments previously re
jected by the court in part II of this Memo
randum and Order. Accordingly, the motion 
to dismiss will be denied as to each of TCL's 
claims. 

V. Confirmation of the 
Arbitration Award 

TCL seeks conflrmation of the arbitration 
award under the FAA, the TGAA, and the 
New York Convention. CNMC seeks to va
cate the award under the FAA and the 
TGAA and to avoid recognition and enforce
ment of the award under Article V of the 
New York Convention. I.. Specifically, 
CNMC argues that TCL procured the award 
by fraud or undue means under the FAA, 9 

lints (rom Te~as to Luuisi3na La cng3ge in opers
lions under the conlr:"Cl, rece ived all communi
caLions rela.lcd LO the conlract :1nd tlll paymenL~ 
under the conlr~Ct In Tex~s , and cOndUClC!d men· 
ey-r~is i ng 3clivity in Tcx:as); M"rual Rcirt.'itlTCtn,·e 
Bureau v. Crear Plain,' Mlltu af Ill>. Co., 750 
F.Supp. 455, 463 (D.Kan .1990). ",v 'u on 0(1i., 
8'0"nds , 969 F.2d 93 I (, Oth Cir .199Z) (conl""cl 
involved inlerStsle commc:rct: under lhe FAA 
whl!rc, among othcr factors , business rc:l:.tin~ to 
the trans~ction Wd$ conducted by inlerSld lC tele
phone dnd inlc:rsl..::lI.e mail); A rcc ..... COllOM Ch.b 

of Greonville. 883 F.Supp. al 120 (pla ,nt iffs "reg
ul:lriy used inslruments or inlcrstat~ commerce, 
e.g" lhe Unit.d Slales mail and public telephone 
li ncs") . 

154. Khan Affidavit at p. 2. Cr Tho,nas O 'CO"no, 
& Co. v. hl.~ura"ct Co. of N. Am .. 697 F.Supp . 
563 . 566 (D .M.ss. 19SS) (agreemenl <v id.need a 
transaction in volving i n(~rst~He commerce 
where, ~TT\cng other lhings. the m:lle:ri:lls pur
chdscd (or the C;OntraCl w'!re ordered and 
shipped from outsidc of lhe Slate in which work 
w>s lO be pcrfonlled). 

ISS. The coun 's conclusion is not und~rmined by 
the two older district court cases cited by CNMC 
in support of iLS posicion. Sl!e The Vo(.scrlio, 32 
F.2d 357 (E.D.N.Y.1929); Sinva , Inc. v. Me"iI/, 
Lynch , Pierce, Fer",., & Sml(h, 253 F.Supp. 359 

U,S.C. § lO(a)(l), and the TGAA, Tex.Rev. 
Civ, Stat. Ann. =to 2~7 . § A(l) (redc.ignated 

as Tex. Prac. & Rem.Code § 1 n.014); and 
that the arbitrators engaged in conduct that 
substantially prejudiced CN'MC's right to a 
fundamentally fair hearing under FAA 
§ lO(a)(3), TGAA art. 237, § A(4), and Arti
cle V. §§ l (b) & 2(b) of the Convention. 

A. Confirmation under the FAA and 
TGAA 

[22) Although both parties rely on the 
TGAA, they do not discuss whether the 
TGAA applies to this case. Under the Su
premacy Clause of the United States Consti
tution the FAA preempts all otherwise appli
cable state laws, including the TGAA. U.S. 
Const. art.. VI cl. 2; Atlantic AWltion, Inc. 
v. EBM Group, Inc., 11 F.3d 1276, 1279 (5th 
Cir.1994). The FAA applies to "a contract 
evidencing a transaction involving com
merce." 9 U.S.C. § 2. Because the court has 
concluded that the transaction between TeL 
and CNMC involved commerce as defined by 
the FAA, federal arbitration law governs the 

(S .D.N.Y.1966). [n Th, Voisinio Ihe court held 
thal. a shipment of susar between foreign coun
tries did not const i1.ut..: "commerc..:" ~mong d,lt:
seve ...... 1 st3tes or with fore igf'l ".lions with in the 
me.ning of 9 U.S .C. § I . An "ppe~l 10 tho Sec· 
and Circu it resulted in a den i~ 1 or a writ or 
proh ibition and left the quC'slion open. The 
Court of Appc.."\Js s:1id thal tn C! eorr~ctncss of thl! 
district court 's construction of lhe FAA did not 
h~"e to be dec:ided because the contract of the 
parties conlained in the charter party antedalc:d 
the t:rrcctive d~lC of the Act ~nd. thus. th~ Act did 
nol apply lO it. The commerce iSSUe! was sped fi. 
c~lIy held lO be mout. E.T Parle D< Simon" 36 
F.2d 773 , 773 (2d Cir.I929) S inva is also dist in· 
guish:lble. There. the only connection with ror
eign commerce "'-'as chI!' rdCl that che p~l'ty \o¥ho 
<nlcrod into the conl""elS un lh. p la intiff's behalf 
w:lS a United Slales corpor<:ll ion that h.:>.d no 
other connection to the contract. 253 F .Supp . at 
363. In this c""e the conJaeLS wilh foreign com· 
merc!.: and the instrumenl.a li lies of ro rl!ign com
merce are far greater. Fun.hermor~ . The. Va l.si· 
Ilia and Si llvG ;l.pptar to reprc:senc :l nOlC'rQW 
concepcion of the conlm~rCf! cL"\use thal i3 incon. 
sis tent with the mor~ recent cases relied on by 
the courl . 

156. At the J.nuary 26, 1996, he.ring lhe eOUrl 
c-onvcrted the motions inw cross·mOltons (or 
summary judgment. Transcripl of J,nuary 26, 
1996, he.ring at p. 35 . 
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court 's review. 
J:'·.:sd Elt lZ~O.,e:1' 

See Atlantic A via/iern, 11 settling disputes efficiently and avoiding long 

(23- 25) The standard of review of an ar
bitration award under the FAA is one of 
deference. G1.'if Coa.st Indus. Worke-rs Un
ion v. Ex:r:on Co., 991 F .2d 244, 248 (5th 
Cir.) , cm. dmied. 510 U.S. 965. 114 S.Ct. 
441, 126 L.Ed.2d 375 (1993 ); Psananos v. 
Standard Marine, Ltd. , 790 F .Supp. 134, 135 
(E .D.Tex.1992), offcl, 12 F.3d 461 (5th Cir.) , 
em denied. 511 U.S. 1142, 114 S.Ct. 2164, 
128 L.Ed.2d 887 (1994). The F A.A.. mandates 
a summary procedure modeled after federal 
motion practice to resolve petitions to con
firm arbitration awards. See 9 U.S.C. § 9. 
Judicial review of arbitrators' decisions is 
"extraordinarily narrow" under the FAA; it 
is limited to the statutory exceptions enumer
ated in the FAA Gldf Coast Indu8. Worke-rs 
Union 1). Exxon Co., 70 F .3d 847, 850 (5th 
Cir.1995); Forsythe Int'l. s.A. v. Gibbs Oil 
Co. of Texas, 915 F.2d 1017, 1020 (5th Cir. 
1990). In reviewing an arbitration award the 
court asks whether the arbitration proceed
ings were "fundamentally unfair." G1.df 
Coa.j~ 70 F .3d at 850. This limited judicial 
review reflects the desire to "avoid under
mining the twin goals of arb itration. namely, 

157. Nei ther pon y could be pr<j uci lced by lhis 
dec ision . The- TGAA's vacatu r provision on 
which CNMC re lies, Te.'t .Rev.Civ . StOll. Ann. :lrt. 

237. b "subManli.a lly sim il3r ~o )cc ~ion 10 or the: 
Fed~r:ll A rb l l~ L i on ACl. " rIA,'''. Inc. Y. Burlirtt toft 
Nurrhern R.R . Co .. 9 12 S.W.2d 311. 3 15 (Tex. 
App.- Amarillo 1995). ,,,ndi{itd OM oil .. r C""",d" 
'lnd r.",anded. - S.W.2d - 1997 Wl 336314 
(To.. June 20. 1997). CNMC , eok$ v>c.lur for 
rnlud c.> r ..:nduc,; mc~n s pu rS\I:\r. t to .:t.rl icli: 237, 
§ AU), w hic h is ",inuil lty identical to sect ion 
10(:. )( 1) or lhe FAA. Unde r bOlh st;).(u les 0. court 
m;l.y vaca le In lrb i lr~ l io" 3wanJ wnC! re " lhe 
award was procured by corrup tion. rraud. or 
[other) undul! means ," T~x. . R\!v .C iv , Sl3.l. Ann. 
. rt. 237 , § All). 9 U.S .C. S 10(. )(1). CNMC 
a lso seeks v.c alur und" .rl ic le 237. § A(4), 
which provides for V:lC:atu r when the arbitr::nors 
" reCused to postpone lh<: nC3ring on g-ood cause 
shown , or re fused LO hear m~terial evidenceL] or
otherwise conductcd ~hc hcarings eontr:try to the 
provisions of anicie 228 so as to prejud ice sub
st<lntialiy the rights of 0 parly." Art icle 228 
requires the Qr-b i tr-~ lo rs 10 set a time and pi3ce 
for the heoring and no tify the panies of the time 
and place . Tex.Rev.Civ. Slal. Ann . Orl . 228. § A. 
The arbit rato r.s are give n the ~l\ thori(y to pOSt· 
pone the heilring :1.l the requ est of a p~rly and for 
good calise. Id. The part ies :ue a lso ent itled to a 
hearing, to present evidence milleriill to th e con
troversy, and to cross-e:a:: Oimine wi tnesses at th~ 

and E:.Xp~m;ive li.lig~liul1 . ·· ruu,wu.y . ., M'/J..Ii'ic 
Publishe-rs, Inc. v. W.i.~s, 989 F.2d 108, 111-
12 (2d Cil'.1993). Thus, ''whatever indigna
tion a reviewing court may expenence in 
examining the record. it must resist the 
temptation to condemn imperfect proceed
ings without a sound statutory basis for do
lIlg so." Forsythe. 915 F .2d at 1022. A 
party moving to vacate an arbitration award 
has the burden of proof. Spector v. Toren
berg, 852 F .Supp. 201, 206 (S.O.N.Y.1994l. 

1. Was the award procured by 
fraud or 11.7ldue means 1 

CNMC argues that as a result of TCL's 
untimely production of the "ChemCon re
port" on June 21. 1995, TCL procured the 
arbitration award by fraud or undue 
means. tSS CNMC argues that TCL failed to 
use due diligence and good faith in producing 
the ChemCon repol't and that the late pro
duction of the repol't prevented CNMC's 
counsel from fully cross-examining TCL's 
witnesses and hindered CNMC's witnesses 
from preparing for their testimony at the 
arbitration hearing. Aiter carefully consid-

heari ng. Id. Section 10(a )(3) o t' the FAA pro
v i d~s Cor V:lC.ltur when: \hc 3rbhr,:.Ilors "wcn: 
~ui i ~y of misconduct In rdu$i n~ lO postpone the 
he:u .. jng. upon suffic i ~" l CilU.se: ~hown , or in refus
i n~ to he:lr evi dence p~ni nen t and material to 
the: conlrovt:rsy: or of " ny othe r m b:bt..:h avio r by 
which lh~ r igh LS o r a ny party may nave been 
prejud iced ," These t W O provisions are 'Y inu3J1y 
identical. and the ri n 3 i clil\.\SC of arucle 2) 7, 
§ A(4) may actually be na r row<r lhan the nnal 
clause of§ 10(a )(3). 

Furthermore, the parties have: f&1 iled to ci te t he 
court to :lny authority inle:rpredng art icle 237 of 
the TGAA. In its mot ion to vacate CN MC relies 
solely on cases intr:rpreting section 10(3) of the 
FAA. TCl does not objec t lo CNMC 's use or 
federal law and also rohes exclusi vely on cosos 
inlerproling the FAA. 

IS8. In iLS Motion 10 VacOlo CNMC alleges that 
Tel's aClion$ amounted to "outright fraud ," 
(CNMC's Motion to Voc.le a t p. 13 ) Al a January 
26. 1996, he.ring CNMC's counsel informed the 
court Ih" Ihi. allegation was directed solely to 
TC l 's .lIeged " undue mcon'" wilh in the mean· 
ing or lhc .l3lUlc. (Transcripl of January 26 . 
1996. he.ring a l p. 7) To avoid any confusion 
about the ... tent of CNMC's all_e"ions or of Ihe 
coun's hold ins the CQUn. will consider both the: 
rraud and undue me3ns 311 cg~nions . 
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ering the evidence and the parties' argu
ments the coun concludes that CNMC has 
failed to show the award was procured 
through fraud or undue means. 

(2&-28] Under the FAA a patty who al
leges that an arbitration award was procured 
through fraud or undue means must demon
strate that the improper behavior was (1 ) not 
discoverable by due diligence before or dur
ing the arbitration hearing, (2) materially 
related to an issue in the arbitration, and (3) 
established by clear and convincing evidence. 
E.g., GingiS$ Inn Inc. v. Borme~ 58 F .3d 
328, 333 (7th Cir.1995); A.G. Edwards & 
Sons, Inc. v. McCollough, 967 F.2d 1401 , 
1404 (9th Cir.1992), celt. den ied, 506 U.S. 
1050, 113 S.Ct. 970, 122 L.Ed.2d 126 (1 993); 
Dean Foods Co. v. United Steel Workers of 
Am., 911 F.Supp. 1116, 1124 (N.D.Ind.1995); 
Shear30n Hayden Stone, In c. t·. Liang, 493 
F .Supp. 104, 108 (N.D.I11.l980), affd, 653 
F.2d 310 (7th Cir.l981 ). Although "fraud" 
and "undue means" are not defined in section 
10(a) of the FAA, courts interpret the tenns 
together. See Shearson Hayden Stone, 493 
F .Supp. at 108. Fraud requires a showing of 
bad faith dl1ring the arbitration proceedings, 
such as bribery, undisclosed bias of an arbi
trator, or willfl1lly destroying or withholding 
evidence, Indocomex Fibres Pte., Ltd.. v. Cot
ton Co. Int '4 I nc., 916 F.Supp. 721 , 728 
CW.D.Tenn.199G); Dean Foods 1I. United 
Steel Workers, 911 F.Supp. at 1124. Similar
ly, undue means connotes behavior that is 
"immoral if not illegal" or otherwise in bad 
faith. A.G. Edward.$, 967 F.2d at 1403-04 ; 
Shearson Hayden Stane, 493 F.Supp. at 108. 

159 . CNMC ;;argues th.:ll the court should took l O 

c~s.s applying Fcd .R.Civ .P. 60(b)(3) when inter
p rc: t,j n ~ undue meOln~ . In light or ample authori. 
ty defi ning undue me ans under the FAA the court 
is not pcrsuaded by CNMC', . rgument. The 
court also not. s that th. Rule 60(b)( 3) cases an 
which CNM C r~ 1ies are dlst inguish.lble on sever
:11 grounds. In mos~ oi the C3se~ the: movant 
under Rule 60(b)(3) d id not I.am of withhold 
disCQver.1ble m<1 lerial until afte r a judgment was 
en tered. TCl tu rned over the ChemCon report 
before the arbilration he3ring commenced . 
Also. in most or the Rule 60{b)(3) cas" the 
conducl amounted to otltright fr;).ud . There is no 
ovidene< of fraudul ent <ondue< by TCl or ill< 
counsel. 

160. Transcript or arbitration hearing. at vo l. Hl. 
pp. 14-19: at vol. IV. p. 127: 0 ' vol. v. pp . 

See also American Po.,tal WO'>"iurs Unirm v. 
United State$ PostaL Serv., 52 F.3d 359, 362 
(D.C.Cir.1995) (In the labor arbitration con
text "undue means must be limited to an 
action by a party that is equivalent in gravity 
to corruption or fraud, such as a physical 
threat to an arbitrator or other improper 
influence."). 159 Section 10(a)(1) also requires 
a ne.'CUS between the alleged fraud or undue 
means and the basis for the arbitrators' deci
sion. Forsythe, 915 F.2d at 1022; A.G. Ed
wards, 967 F.2d at 1403. 

[29) The ChemCon report was completed 
in October of 1986 by Chemical Consultants 
Pakistan, Limited, for the Industrial Devel
opment Bank of Pakistan ("the IDBP"). The 
report was not created for TCL. The report 
studied the feasibility of hydrogen peroxide 
production in Pakistan. In late 1986 Drs. 
Halipoto and Khan approached the lOBP 
about investment opponunities in Pakistan, 
and the lOBP provided them with a copy of 
the report in February of 1987 as one of 
several .possible opportunities. I" TCL pro
vided a panial copy of the report to CNMC 
in 1987 during contract negotiations between 
the panies.1<' 

The arbitrators ord~red the panies to pro
duce by February 1, 1995, all documents to 
be relied on or offer'ed at the hearing.I' 2 

Counsel for TCL reque$ted that Drs. Khan 
and Halipoto locate and produce all docu
ments "regardless of whether or not you 
think they are important or helpful or harm
ful." li3 Dr. Khan testified that he attempted 

160. 167; teuer [rom Or. Sard t\r Kh:ln 10 the 
IDBP. Exhibil 1 10 Exhibit Val. I 10 CN MC's 
Mot ion LO V~~cate ArbilrO:ll icn , Dcx kel Entry No. 
14 . 

161. Deposi lion of Xu D. Chc-ng 3t pp. 34-36. 
E:thibil 9 to Exhibit Vol. 1 10 CNMC's Motion to 
Vac:ne. 

162. l Oller from AM da ted December 14, 1994 . 
Exhibit 11 to Exhibit Vol. I to CNMC's MOllon 10 

Vaca« ; Exhibit I 10 TCl's Response to CNMC's 
Supplemental Brief in Support or Ih. Motion 10 
V"cote. Dockol Entry No. 6S. 

163. l etter from Ron31d O. Secrest 10 S.D. Kha n 
and M. Hali poto doted Ooeemb.r 15. 1995. Ex· 
hibi t 2 10 TCl's Response to CNMC's Supple. 
mental Brier. 

9t>i3d 9t>0 'ON 
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to locate all relevant materials .' i-< TCL pro
duced over 40,000 pages of documents.19; 

The complete Ch~mCon report was not 
among the documents produced. Between 
March and May of 1995 CNMC made four 
document requests seeking, among other 
things, the complete report. 166 Counsel for 
TCL responded that CNMC already had a 
copy of the ChemCon report, referring to the 
copy of the partial report that TCL initially 
provided to CNMC in February of 1987 and 
that TCL was planning to use as its Exhibit 
1 for the arbitration hearing.'67 

Counsel for TCL assigned a paralegal, 
Karen Serwan, to assist in pradtlction of all 
documents. "s Ms. Serwan testified that she 
or counsel for TCL forwarded all document 
requests directly to TCL, that she 01' counsel 
communicated with TCL about the requests, 
and that TCL's principals produced what 
they were able to locate and agreed to con
tinue looking for the rest."· She did not 
specifically inquire about the fu ll ChemCon 
report or search through the 40,000 pages of 
documents for potentially relevant materi
als.170 

The complete ChemCon report was located 
by Dr. Khan on June 20,1995, the day before 
the arbitratio n hearing began. That day, 
while he was cleaning out his files related to 
other investment opportun ities in Pakistan, 
Dr. Khan located a copy of the complete 
report that he had misfiled among those 
unrelated documents.''' He turned over the 
report to counsel for TCL that afternoon. 
TCL's counsel added the report as its new 
Exhibit 1 and produced copies that night for 

164. Deposition or Dr. SOlrda.r Kh.::m al pp . 50 , 68 . 
E.hib il A lo CNMC's Supplemen l.1 Brid in Sup
pan of MaLian '0 V3C''''. Do.:k<l Entry No. 63. 

165. Dopomion of Dr. S, rd" Kh," "' p. § I. 

166. March 23 . 1995. Deposi.ion o[ Mohammed 
Halipo,o" pp. 10-1 6.57-58 . 204-0 5. E.hibit 12 
10 Exhibit Vol. I 10 CNM C's Mo.ion to Vacate: 
April 7. 1995 . ktter from Robon E. Compbel1 to 
Eric 1.R. Nichols . Exh ibit 13: April 24 . 1995. 
letter from Sleven S. Fle;,ehm,n to Eric 1.R 
Nichol. . Exhibil 14; May 10. 1995. letter from 
Sleven S . Fleischm<ln to Ronald D. Secrest, Ex
hibiL IS. 

167. letter from Ronald D. Secrest '0 Stephen S. 
Flci::chman, AU3chmenl 7 to Khan Deposiuon; 
Serwan Deposilion Ol pp . 26. 28-29 : Exh ibit List 

TCL, CNMC. and the arbitrators. These 
copies were provided to CNMC and the arbi
traton; the next morning on the flrst day of 
arbitration.''' 

Because CNMC has not shown that the 
arbitration award was procured by fraud or 
undue means, it has failed to satisfy the third 
element for setting aside an award under 9 
U.S.C. § 10(a)(3). CNMC has not offered 
any evidence showing that TCL's conduct 
regarding the production of the ChemCon 
report was fraudulent, immoral, illegal, or 
otherwise in bad faith. The uncontroverted 
evidence shows that the complete ChemCon 
report was located accidently after it was 
inadvertently misfiled by Dr. Khan . CNMC 
offers no evidence that Dr. Khan or Halipoto, 
anyone else at TCL, ot' its attorneys inten
tionally or even recklessly delayed or other
wise attempted in any way to prevent pro
duction of the report or failed to undertake a 
good faith effort to produce all documents 
responsive to the al'bitrators ' discovery order 
or CNMC's document requests. Accidently 
(01' even negligently) faillng to discover the 
complete ChemCon report. until one day be
fore the hearing does not lise to the level of 
conduct constituting fraud or undue means. 
See A.G. Edu;ard3 v. McCollough, 967 F.2d 
at 1403 (holding that "mere sloppy or over
zealous lawyering" does not constitute undue 
means). 

CNMC also fails to meet the first element 
of the three-part test for showing fraud or 
undue means under 9 U.S.C. § 10(a)(3) be
cause it has not shown that TeL's allegedly 

or CIOlimanl TrJns Ch(>m ical Limil!!d . A~tClchment 
4 lO S~rwan Dl!posilion. 

168. Deposit io n or Karen St.:rwan, Exhibtl a \0 

CNMC's Supplem.n ..... l Brid: December 15 . 
1994, ICIler from Ron"ld D. S«r., •• " S.D. K.I'3n 
and M. Halipolo. Exhibil Z to TCl 's Response to 
CNMC', Supplemental Brief. 

16~. SCl'Won D.posilion ., pp. 41-43 : Khan De
position 3l pp. 52-53 . 

170. S."".n D"posilion at pp. 42-44 . 

171. K.ho.n Deposilion at pp . 23-40, 49-52 . Exhib
it A 10 CNMC's Supplement..' Brief. 

172. Serwan Deposition al pp. 33-40 
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improper behavior was not discoverable by 
due diligence hpf()r~ or durin" fhf\ ,·."b,t .. !l.t.i ..... 
hearing. TCL's lawyers first received the 
complete report the day before the hearing 
and provided it to CNMC the next day, 
before the arbitration hearing started, and 
two weeks before CNMC presented its case 
to the arbitrators. During the arbitration 
CNMC brought the late production of the 
report to the attention of the arbitrators. 
CNMC cross-examined Dr. Khan, over 
TCL's objections, about the delay in the re
port's production and cross-examined TCL 
witnesses about the contents of the complete 
report.113 Where the grounds for fraud or 
"undue means is not only discoverable, but 
discovered and brought to the attention of 
the arbitrators, a disappointed party will not 
be given a second bite at the apple." A.G. 
Edwa.rds, 967 F.2d at 1404; A. Ha./coussi.~ 

Shipping Ltd. v. Golden £a.gle Liberia. Ltd., 
1989 WL 115941, at ·3 (S.D.N.Y. Sept.27, 
1989). 

Although CNMC could not have been ex
pected to know during the arbitration all of 
the facts surrounding the delayed production 
of the report, it could have sought relief from 
the arbitrators to investigate the matter fully 
and to incorporate the facts of such an inves
tigation into its defense. Howevel', CNMC 
did not ask the arbitrators fOI' such relief or 
for a continuance. CNMC also failed to ob
ject to the admission of the complete report 
when it was first offered into evidence.17; 
Although the arbitrators permitted the par
ties to file post-hearing briefs, CNMC did 
not ask to reopen the hearing or to otherwise 
supplement the record to incol'porate any 
additional expert opinions based on the 
ChemCon report. By failing to seek any 
relief from the arbitrators CNMC cannot 
now complain about the late production of 
the ChemCon report. See Vita Food Prod., 

173 . Transcript or 3rbitrat ion hearing at vol. IV, 
pp . 124-33; at vol. V, pp 159~0 . 164-89. 

174. Trans.cript or arbilrfltlion hC3ring. at vol. 1(J. 
p. 16. In CNMC', Reply to TCL's Rc>pon,e to 
CNMC's Motion to Vacale:: al p. 4, n. L Docket 
Entry No. 25. CNMC arsues thaI it d id obj«t 10 

TCl's firsl "offensive" usc of Ih. ChcmCon re
port. CNMC first objected to the liS. of the 
report with one of Tel's expert witnesses on 
]"ne 30. 1995. ond Ihe objection w.s overruled. 

Inc. v. Skla.r, 1995 WL 360696 (N.D.Ill.1995) 
( .. J.L)..o .... S'h mO"hU'1. ~uLlmea tllat. threat against 
witness of which movant was aware constitut
ed undue means and required vacatur of 
award ''the court cannot fault the Panel for 
not doing something the parties never sought 
in the first place"). See a/30 Gateway Tech· 
nologies, Inc. v. MCI Telecommunications 
Corp., 64 F .3d 993, 998 (5th Cir.l995) ("A 
party cannot stand by during arbitration, 
withholding certain arguments, then, upon 
losing the arbitration, raise such arguments 
in federal court.") . 

2. Did the aTbitrotors e1I(ja,ge in conduct 
that Prejudiced CNMC'.s rights to a 

ftmda.mentally fa.iT hearing? 

[30) CNMC next argues that the arbitra
tors engaged in conduct that prejudiced its 
rights to a fundamentally fail' healing under 
9 U.S.C. § 10(a)(3). Specifically, CNMC al
leges that the arbitrators issued an irrational 
scheduling order, clisl'egarded CNMC's sug
gestion of bankruptcy, failed to rule on 
CNMC's limitations and choice of law argu
ments. and failed to issue a written opinion 
expl<1ining the rationale for the award. Sec
tion 10(a)(3) requires vacatur "[w)here the 
arbitrators were guilty of misconduct in reo 
fusing to postpone that hearing. upon suffi
cient cause shown, or in refusing to hear 
evidence pertinent and material to the con
troversy; or of any othel' misbehavior by 
which the rights of any party have been 
prejudiced." 9 U.S.C. ~ 10(a)(3). 

a. The scheduling order 

The arbitration was commenced on May 
13, 1994, and CNMC fil'st appeared on June 
17, 1994. The arbitrators issued an initial 
scheduling order on December 14, 1994, re
quiring document production by February 1, 
1995, and setting a healing date on May 15, 

(Transcript of arbitrat ion heoring ot vo l. VIlI. 
pp. 81 -8 2) However. on June 23 . 1995. tho 
complete: repon was first incroduced into evi
dence w ithout objection 3nd used offensively by 
Tel's counsel .with its own w;lnes~ , Dr. Khan . 
(Tr:lnscrirt of arbitration healing, at vol. Ill . 
pp . 15-18) CNMC thon ",oss·e."mincd Dr. 
Khan \\Sing the admitted complote ~pOrt on 
June 26. 1995 . (Transcripl of arbitrAtion hear. 
ins at vo l. IV. pp. l24-33) 
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1995. m TCL alleges and CNMC does not 
d~ny th,t CNMC did not bk~ it. f;r.t d~l''''' 
sition until March 22, 1995. CNMC moved 
for a continuance on April 5, 1995, and again 
on April 10, 1995, arguing that the schedule 
was "impractical and one not designed to 
afford CNMC a fair opportunity to defend 
itself properly against the fact-intensive 
claims of TCL" and alleging that TCL would 
not join the motion because it was "apparent
ly seek[ing] to have CNMC and the Arbitra
tion Panel 'rush to judgment.''' 17& CNMC 
complained of various logistical problems it 
encountered because of the international na
ture of the case and the unavailability of 
TCL's witnesses ior deposition and sought a 
continuance until at least July 24, 1995. m 
On May 1, 1995. the arbitrators ruled that 
discovery should be completed by June 2, 
1995, granted a continuance until June 21, 
1995, and warned that "[a]ny further post
ponements will be looked upon with great 
disfavor by the Arbitration Panel." 17; 

CNMC argues that "[t]he foregoing chronol
ogy of the arbitrators· pre-trial conduct dem
onstrates that TCL obtained exactly what it 
wanted, a rush to judgment which facilitated 
its discovery abuse to unduly procure an 
award against CNMC." In 

The court concludes that the arbitrators' 
scheduling order did not deprive CNMC of a 
fair hearing. CNMC requested and received 
a continuance from the arbitrators. CNMC 
clid not request n further extension from the 
arbitrators or present any evidence of suffi-

175. AAA December 14. 19~4 . Scheduling and 
Di$cuvery Ordl!r. Exhibit J I to E!'(hiblL Vol. I to 
CNMC's MOlion to Vacate. Tel made! il.S initial 
witness list and dO<.:umcnLs ;"vil il.a.ble LO CNMC 
for review on Dc:ccmbcr 2, 1994, bdore the arbi
trator:;' order and before the ilrbitrOllors' Febru
:\ry l. 1995, pr-odu-::tion d~adline . (December 2 . 
1994. \cller from Roo.ld D. Secrest lO Robert E. 
Campbell and Yu Oiu Zhang. Exhibil 4 to TCL·, 
R~sponse to CNMC's Motion to V3c.3te. Docket 
Entry No . 18) 

116. CNMC"s R.enewed Motion for Conlinuance 
of lhe Discovery Cutoffs .nd lhe .rbilr.l ion h •• r
ing. E.,hibil 35 '0 Exh ibil Vol. 2 to CNMC·, 
MClior'. to VClCate. 

177. CNMC's Rr;n~w~d Motion for Continuance 
or Lh~ Discovery Cutorfs and lhe Arbi tration 
Hearing. 

cient good cause to wan·ant further delay in 
th~ he9.ring. and CNMC prnl"'aonan tn .:Lrh;_ 

trate the case on June 21. 1995, without 
further comment. CNMC never notified the 
arbitrators that it had been unable to pre
pare its case properly, and had in fact ex
pressed to TCL on June 5. 1995. that it was 
"fully prepared to defend itself and ,\dvance 
its own claims." ISO At the end of TCL's 
presentation of its case CNMC's counsel 
stated that the arbitration panel had conduct
ed the hearing in a manner of "propriety and 
fairness." 151 CNMC has also failed to iden
tify what additional discovery or preparation 
it would have undertaken. and it is "idle 
speculation to assume that the result would 
have been different" had CNMC been given 
additional time. See c;,·ovne-r \I. Geol"gia
Pacific COTp., 625 F.2d 1289. 1290 (5th Cir. 
Unit B 1980). 

b. The stay in the Halipoto bankruptcy 

(31] On May 30, 1995, CNMC filed a 
"Suggestion of Bankruptcy and Notice of 
Stay of Arbitration Proceedings" with the 
arbitration paneJ.l'2 CNMC alleged that it 
was prevented from proceeding with disco ... -
ery or the arbitration hearing because of the 
automatic stay imposed in the pending bank
ruptcy of Dr. Halipoto. On June 8, 1995, 
counsel for the Trustee in bankruptcy in
formed the arbitrators and the parties that it 
was the Trustee's position that the arbitra
tion was stayed. 183 The next day the arbitra
tors ruled, however, that the hearing would 

178. M.y I. 1995. AM kltcr '0 Cuunsd for All 
P,,, i"s. Exhibit 36 to E.,hibll Vol. 2 to CNMC·, 
MOllon LO VilC::lL.: . 

179. CNMC 's Motion to Vac.:ate Arbitration Award 
al p. 21. 

180. June 5. 1995.1"ltcr from Roger Rosend.hl to 
Ronald D. Secrest. Atl.1chmenl 0 to Affidavil of 
R.oger W. Rosendahl. E,hiblt 7 lO Exhibit Vol. I 
Lo CNMC's MOlion to Vac.:1t~ . 

181. Tr~nscript of :lrbilf'aLion hearing at vol. 
Vill. p . 206 . 

182. Suggestion of Bankruplcy .nd Notice of Slay 
of Arbitr.tion Proe.edin~s . Exhibil 37 lO Exh ibi t 
Vol. 2 lo CNMC·s MOlion to Vac,t •. 

J83. June 8. 1995,Ieuerfrom Sleven L<yh to AAA 
Jnd All Porties. Exh ibi' 38 to E, hibil Vol. 2 to 
CNMC"s Motion to Vaelle. 

6v13d 9vl3·0N 
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proceed as scheduled. ~I CNMC argues that 
th~ :\rbitr!ltors thus foreed CNMC "to w::Lll< 
an imperceptibly thin line between compli
ance with the arbitrators' order to go for
ward and avoidance of the automatic 
stAy." IllS CNMC overlooks the fact that on 
June 9, 1995, the very day the arbitrators 
ruled that the hearing should go forward, 
and again on June 15, 1995, the bankruptcy 
court refused to stAy the arbitration hearing, 
concluding that the automatic stay clid not 
prevent the arbitration from proceecling. le& 

The court concludes that the arbitrators clid 
not incorrectly disregard CNMC's argument 
that the automatic stay prevented the arbi
tration from going forward. The court also 
concludes that CNMC has faiJed to show that 
it was harmed by the arbitrators' decision to 
proceed. 

c. The arbitrators' rulings 

[32] CNMC argues that the arbitrators 
failed to rule on statute of limitations or 
choice of law questions or to issue a written, 
reasoned opinion. All of these claims lack 
merit. CNMC argues that the arbitrators 
refused to rule on its statute of limitations 
defense on the flI'st day of the hearing and 
again at the end of TCL's case-in-chief and 
failed to decide certain choice of law issues,le, 
and that the arbitrators' failure to rule on 
these issues prejudiced CNMC's defense be
cause "a timely ruling would have permitted 
CNMC to fully and fairly defend itself on the 
real issues in the case." 1,8 The court is not 
persuaded by this argument because CNMC 

184. June 9. 1995, le[[er from AAA [0 All Parl ie, . 
E.hibit 39 to Exh ibi t Vol. I [0 CN,\1C's Motion to 
V;u::aLe. 

185. CNMC's Motion [0 V,c,,. at p. 22 . 

186. On June 9, [995, CNMC med an Emergency 
Motion for Temrorary RCSlr3ining Order wi th 
the b.nkrup<cy COUrl. allesing [hal th< pending 
arbiu'3t ion was s[.'lyed and requesting a IRO 10 

preven[ Ihe ncbilralion from proceeding. (Dock. 
et Entry No. 3 lU Ad¥crsary No. 95-4383) Bank· 
nlpLCy Judge K3r.::n Brown denied the motion. 
(Docket Entry No. 4 to Adversary No. 95-4383) 
On June 14 , 1995, [he Truse« al,o Gled on 
Emcrgency Motion (or IRO (Dock« En[ry No.6 
to Adversary No. 95-4383 ), which Judge Brown 
denied on June 15. 1995. (Dockel Entry Nos. 
10-11 [0 Adversary No. 95-4383 ) 

187. Tr::anscnpt or ~rbil.r:alion hearing at vol. I. 
pp. 108"{)9; at vol. VIlI, pp. 206-07 . 

was not entitled to a preliminary ruling on 
every lQgcJ CI:J,UQ ion dut eQ~III. .Ar. cu-bit.t"A.t.lo" 

proceeding is less formal than judicial litiga
tion. Grotmer, 625 F.2d at 1290. "Parties to 
voluntary arbitration may not superimpose 
rigorous procedural limitations on the very 
process designed to avoid such limitations." 
Forsythe, 915 F.2d at 1017, 1022. "Arbitra
tion need not follow all the 'niceties' of the 
federal courts; it need only provide a funda
mentally fair hearing." Grovner, 625 F .2d at 
1290. "If the arbitrators' decision rests on 
an adequate basis, then complaints that the 
panel failed to address all issues presented 
will not render the proceedings 'fundamental
ly unfair' or justify disturbing the award." 
Forsythe, 915 F.2d at 1023. CNMC does not 
allege that the arbitrators' decision "to carry 
these issues" until the end of arbitration 
violated AAA arbitration rules or that the 
arbitrators' decision rested on an inadequate 
basis. 

[33~'35] CNMC also argues that despite 
two requests. the arbitrators failed to issue a 
written, reasoned opinion. "It has long been 
settled," however, "that arbitrators are not 
required to disclose or E!),.-plain the reasons 
underlying an award." Antwine v. Pruden
tial Ba.che Securities, 899 F.2d 410. 412 (5th 
Cir.1990); AAA Comm. Arb. R. 42.16~ The 
arbitrators' award in this case is sufficient. 

3. Conclusion 

[36] CNMC has failed to show that the 
arbitration award was procured by fraud or 

188, CNMC 's Motion 10 V,c". 3< pp. 23 , 24. 

189. To \.he extent that CNMC'!i arg\Jrncnts m.ly 
be considered as implied ,macks on the correel
ness of any legal or factual de<ermination, by the 
a1"bi 1. raLoC'"~ . CNMC is not entitlecl to re lief based 
on such ~rgumenLS . A mis~ke of law or r:lCL i.co 
insurncicn~ to set aside an arbitr3tion award. A 
federal court will not review factual fi ndings or 
mmt detenni n~tions made in :Jon :arbitral ;Iward 
unless the aW3rd is in "manifesr disregard." or 
[he law. Wilko v. Swan. 346 U.S. 427. 435-38 , 
74S.C[ 152,187-88.98 L.Ed. 168 (1953). over' 
r"led on o(her gro""d.s, Rodriguel d. Q"ijas v. 
Shearso1tIAmeri,." Express. /",,, 490 U.S. 477, 
109 S.Ct. 1917, 104 l.Ed.2d 526 (1989). Such 
an allega<ion has neither be.n made nOr es[ab· 
fished in this case. 
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undue means or that the complained of ac- these documents to the court.m Under sec
tions by the arbitrators denied it a [unda- tion 207 the court must confirm the award 
mentally fair hearing. 190 The FAA provides unless CNMC alleges and proves one of the 
that "at any time within one year after the reasons for denying enforcement provided in 
award i$ made any party to the arbitration Article V of the Convention. Malter of Arbi
may apply to the court ... for an order tration Between Cltromalloy Aerosertricc3 v. 
confirming the award, and thereupon the Amb Republic of E!l'IP~ 939 F .Supp. 907, 909 
court must grant such an order unless the (D.D .C.1996l. The Convention mandates a 
award is \-acated, modified, or corrected as summary procedure modeled after federal 
prescribed in sections 10 and 11 of [Title 91:" motion practice to resolve motions to con
g U.S.C. § 9. Having rejected the claims in fll'lll. As the party opposing conflrnlation, 
CNMC's motion to vacate the court will CNMC bears the burden of proof of estab
grant TCL's motion to confirm and enter lishing an Article V reason prohibiting confir
judgment in favor of TCL against CNMC mation. See Imperial Ethiopiall Gov't v. 
based on the arbitration award . Baruch-Foster Corp., 535 F.2d 334, 336 (5th 

B, Confirmation under the New York 
Convention 

(37-39) TCL also seeks to confu-m the 
arbitral award pursuant to the New York 
Convention. See 9 U.S.C. § 207 (''Within 3 
years after an arbitral award .. . is made, 
any party to the arbitration may apply to any 
court having jurisdiction under this chapter 
for an order confu-ming the award as against 
any other party to the al·bitration."l . m A 
party seeking confirmation of an award un
der the Convention must supply with its ap
plication the original award and original 
agreement between the p3.lties, or certified 
copies of those documents. Convention, Art. 
IV. TCL has supplied certified copies of 

190. In CNMC's Reply '0 TCl's Response '0 
CNMC', Mo,ion '0 V3catc "' pp. 13-14. CNMC 
n..~uC~l$ In:1.l ir the court is inclined LO deny its 
c1~ims rcg6lrd ,n,g the J.rbi tr:nors ' :llleged impro
prieties. the courl. should firsL p~rmit CNMC to 
conducl J.ddit ion3.1 dbcov~ry on lh<?se issues. 
SpeciftcaUy, CNMC suggests' ~ disco\oery order 
requiring lhe AAA (0 produce cop ies or schedul· 
ing orders and arbilr;l.tion aWJrds in cases slmi· 
l.u to this one so that CNMC m3Y atl~mp( to 
show that other arbhration p.Jnc:ls would have 
I:rnnl¢d a continuance or imposed a less strenu
ous d.iscovery order. would hav¢ issued inlerim 
rulings on issues such as the statute or limit3.
Lions or choice of law. Or" would have issued 
wrillen . reasoned opinions explaining the basis 
for the sward. The cou" rejected 'his requ." 
during ,h. hnu3ry 26. 1996. h.aring (Transc rip' 
of J~nuary 26 . 1996. hearing at p. 30) and rei'
erales ils rejection. Allowins extensive discovery 
into the procli!dures or the arbiL~tion p;mel 
would fruStr:lle the primary goal of 3rbiLralion, 
,he f~st and efficient resolu'ion of disputes. ~nd 
would unduly bunion the MA. Except in unusu.l 
circumsl3nces "lhe distric t courl is directed (0 
summarily disposl! of [vaca tur) motions with lim-

Cir.l976l. Absent "a convincing showing" 
that one of these nan'ow exceptions applies 
the arbitral award will be confll1Tled . 
Fitrroy Eng 'g, Ltd. t·. Flame Eng'g, Inc., 
1994 WL 700173, at "3 (N.D.Ill .Dec.13, 1994l; 
Biotronik Mess-Und Therapiegeraete GmbH 
& Co. v. Medford Medical In,/r. Co., 415 
F.Supp. 133, 136 m.N.J.l976l. See also In
docomex Fibres Pte., Ltd. v. Cotton Co. Int '~ 

Inc., 916 F.Supp. 721, 726 CW.D.Tenn.1996l; 
Geotech L izenz A G v. E'vergree"n S y 3., 697 
F .Supp. 1248, 1252 (E.D.N.Y.l988l. 

(40) CNMC alleges that confirmation 
should be refused under Article V, §§ 1(b) 
and 2(b) of the Convention because the arbi
trators' conduct discussed in part VA of this 

ited r~<:ll\.1 inquiry La errl.:CL lhe in ten Li on or Lhl! 
parlie~ to reso lve their d ispute thro1.lC'h lirbil ra · 
tion." Legion lru. Co. v. Ins. Gerltraf A~cmcy. 
[nc., 822 F.2d 541. 543 ~ . J (5,h Cir.1987). The 
court h3S aln:3dy allo\ved extens ive inqu iry into 
lhe circumstances surrounding th l!' product ion of 
,he ChemCon n:po". Further dbcuvery beyond 
tho scope o( 'he pl.,dings. 'he arbi,ra,ion record . 
Olnd (he di,)'Co"~ry already al owed is unneCe5-
.. ry. Sa id.. ~, 542-43. 

191 . The coun h:lS the pow~r to confirm the 3rbi· 
tration award under both thi! FAA and the New 
York Conven,ion . Spector v. Torenoerg , 852 
F.Supp. 201. 205 (S.D.N.Y.1994) (An arbitral 
8W:..rd is enrorceable undt.:r tke Convention e"en 
if i, is . Iso enforceable under .he FAA.): La 
Reunion Frarlcais. v. MarTin. 1995 Wl 33829 l. 
at "2 (S .D.N.Y. M3Y 31 , 1995). affd mem., 101 
F.3d 682 (2d Cir.19961. Nor" Ed",. Corp. v. 
Martin , 1995 Wl 622267, a' ' 3 (N .D.lll . Oct.20. 
1995). 

192. Exhibits B & E to TCl's Amended Potition to 
Confirm Arbi,r3tion Award. 
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Memorandum and Order prohibited CNMC 
from fully and fairly presenting its case to 
the panel. Section 1(b) of the Convention 
allows confirmation of an award to be refused 
if the "party against whom the award is 
invoked was not given proper notice ... of 
the arbitration proceedings or was otherwise 
unable to present his case." Section 2(b) 
provides a defense to confIrmation where 
"the recognition or enforcement of the award 
would be contrary to the public policy of that 
country." Convention, Art. V, § 2(b). 

[41,42] Because CNMC has not shown 
how enforcement of the arbitration award 
would violate public policy, and because 
CNMC's invocation of Article V, § 2(b) is 
duplicative of its defense under Article V, 
§ l(b), the court will treat the two defenses 
together. t93 Based on the court's reasons for 
denying CNMC's motion to vacate under the 
FAA, the court concludes that CNMC is not 
entitled to avoid confirmation under the Con· 
vention. Article V, § l(b) of the Convention 
"essentially sanctions the application of the 
forum state's standards of due process," 194 

and should be narrowly construed to give 
effect to the Convention's goal of encourag
ing the timely and efficient enforcement of 
awards. Parso77.3 & Whittemore Overseas 
Co. v. Societe Generale de L 'lnd'U.strie du 
Papier (RAKTA), 508 F .2d 969, 976 (2d Cir. 
1974). " 'The fundamental requirement of 
due process is the opportunity to be heard at 
a meaningful time and in a meaningful man
ner.''' Iron A ircraft Indus. v. A veo COTp., 
980 F .2d 141, 146 (2d Cir.1992) (quoting 
Maihews v. Eldridge. 424 U.S. 319, 333, 96 
S.Ct. 893, 902, 47 L.Ed.2d 18 (1976») . The 
right to due process does not include the 
complete set of procedural rights guaranteed 
by the Federal Rules of Civil Procedure. By 
agreeing to arbitration CNMC subjected it· 
self to its advantages and disadvantages. 
See RAKTA, 508 F.2d at 975. As the court 

193. The public policy lim italion in the Conven· 
tion is construed very narrowly .lnd applied only 
where enrorcement would violale the forum 
S.t.alc's mas!. basic nations or morali lY and justice. 
FOlooh",m •• Inc. v. Copal Co, 517 F.2d 512 . 516 
(2d Cir.1975); [ndocoma, 916 F.Supp .• t 727; 
Filzroy E'Ig'S, 1994 Wl 700173. Ol '3 . To Ihe 
extent t.h:J.l CNMC makes a separJ.te claim under 
Article V. § 2(b). neither lhe failur. 10 produce 
lhe ChemCon report Mar the alleged misconducL 

has previously concluded. CNMC has failed 
to show that the arbitrators issued an irra· 
tional scheduling order, erred in failing to 
impose an automatic stay on the proceedings 
or in failing to rule on interim issues raised 
by CNMC, or iailed to issue a written, rea
soned award. Because there is no evidence 
that CNMC was denied the opportunity to be 
heard in a meaningful time and in a meaning. 
fill manner, the court concludes that CNMC 
was not denied its due process rights under 
the Convention. Because CNMC has not 
persuaded the court that it has any basis for 
avoiding confirmation under the New York 
Convention, the court will also grant TCL's 
motion to confirm the arbitration award un
der the Convention. 

VI. Remaining Motions in Civil 
Action No. H-95-4114 

Having concluded that TCL is entitled to 
confirmation of the award under the F . .6.A 
and the New York Convention the court 
must now rule on TCL's remaining motions 
for sanctions. attorney's fees. and prejudg
ment and postjudgrnent interest. 

A. Sanctions 

[43, 441 TeL seeks sanctions under Rule 
11 and 28 U.S.C. § 1927. The goal of Rule 
11 is to discourage dilatory and abusive liti· 
gation tactics and eliminJte flivolous claims 
and defenses, thereby speeding up and reo 
ducing the costs of the litigation process. 
See Fed.R.Civ.P. 11; ThomCUi v. Capital Se· 
curity Services. Inc, . 836 F.2d 866, 870 (5th 
Cir.1988) (en bane); FDIC v. Calholln, 34 
F .3d 1291. 1296 (5th Cir.1994). As long as an 
attorney's filings meet the test of "objective 
reasonableness under the drcumstances" and 
are not imposed for improper purposes sanc· 
tions are not warranted. See Ca.lhotln, 34 
F .3d at 1296. "[N]ot all unsuccessful legal 
arguments are frivolous or warrant sane· 

by the arbitrators rises lo the level of a public 
policy violation. 

194. Iran Aircr.ft Indus . v. Aveo Corp., 9S0 F.2d 
141, 145-46 (2d Cir.1992) (quoling Parsons & 
Wllitlcrnore Overseas Co. v. SOcitle Generate de 
L·Induslri. d" Popier (RAKTA J. 508 F.2d 969. 975 
(2d Cir.1974» . 

~S0d 9P0 ' ON 
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tion." Ma1'e1to v. Rowe, 910 F.2d 1043, 104i a court order, and cases of fraudulent, 
(2d Cir.1990), ceTt. denied. 498 U.S. 1028, III groundless, oppressive, or vexatious con
S.Cr. 681, 112 L.Ed.Zd 673 (1991). duct.''' tiola.nd, 41 F ,3d "c 1004 (quoting 

Rule Il is not the only means of prevent
ing attorneys from abusing the legal process. 
28 U.S.C. § 192i authorizes the court "to 
sanction an attorney (as distinguished from a 
party) who unnecessarily multiplies proceed
ings by requiring him to pay the costs of 
litigation." Calhoun, 34 F .3d at 1296. "Pun
ishment under this statute is sparingly ap
plied, and 'except when the entire course of 
proceedings were unwarranted and should 
neither have been commenced nor persisted 
in, an award under 28 U.S.C. § 1927 may not 
shift the entire financial burden of an action's 
defense.''' Iii at 1297 (quoting Browning v. 
Kromer, 931 F .2d 340, 345 (5th Cir.1991)). 

(45] Having carefully considered the ar
guments raised by TCL in its motion, the 
court concludes that imposition of sanctions 
under Rule 11 or 28 U.S.C. § 1927 is not 
warranted. Although CNMC's Motion to 
Dismiss was denied by the court, CNMC's 
arguments were not objectively unreason
able. 

B. Attorney's Fees 

(46] In its Amended Petition to Confirm 
Arbitl'ation Award TCL argues that it is 
entitled to an award of attorney's fees. Ab
sent statutory authorization or an agreement 
between the parties the "American rule" 
leaves each party in federal litigation to pay 
his own attorney's fees . Alyeska Pipeline 
Se1'V. Co. v. Wilderness Soc'y, 421 U.S. 240, 
245-47, 261-65, 95 S.Ct. 1612, 1616, 1624--25, 
44 L.Ed.2d 141 (1975); Galveston County 
Navigation Dist. No. 1 v. Hopson Towing 
Co., 92 F.3d 353, 356 (5th Cir.1996); Boland 
Marine &: Mfg. Co. v. RUmer, 41 F .3d 997, 
1004 (5th Cir.1995). The contracts between 
TCL and CNMC do not provide for attor
ney's fees. 

1. Exceptions to the "American rule" 

(47] There are exceptions to the Ameri
can rule. "Courts may depart from the gen
eral rule that each party pays his own attor
ney's fees in 'cases involving a common fund, 
situations where a party has willfully violated 

H oUiday v. Todd ShipyardR Corp., 654 F .2d 
415, 419 (5th Cir.1981), overruled on othef' 
!}1'OUnds, Phillips v. Marin~ Concrete StI"tIC

tU1'es, Inc., 895 F.2d 103.3 (5th Cir.1990)). 
This is not such a case because CNMC has 
not violated a court order or engaged in any 
fraudulent, groundless, oppressive, or vexa
tious conduct. 

2. TheFAA 

(48, 49] The FAA does not provide for 
attorney's fees to a party who is successful in 
confirming an arbitration award in federal 
court. Menke v. Monchecourt. 17 F .Sd 1007, 
1009 (7th Cir.1994). The prevailing party 
may nevertheless be entitled to attorney's 
fees in an action to confirm an arbitration 
award if the opponent's reasons for challeng
ing the award are "without merit" or ''with
out justification," or are legally frivolous , that 
is, brought in bad faith to harass rather than 
to win. Exerutone Infannat ion Systems, 
Inc. v. Davis, 26 F.3d 1314, 1331 (5th Cir. 
1994); Nat'l Wrecking Co. v. Int'l Brother
hood of Teamsters, Local i31, 990 F.2d 957, 
963 n. 4 (7th Cir.1993); Colavito v. Hockrney
C!'T Equip. Corp, 605 F.Supp. 1482, 1488 
(S.D.N.Y.19S5) . Because CNMC's positions 
are not "without merit" or '''''~thout justifica
tion," the court concludes that an award of 
attorney's fees is not appropriate under the 
FAA. 

3. The New Y01'k Convention 

[50,51] Courts have been extremely re
luctant to "superimpos(e] on the arbitra[l) 
process in a foreign arbitration award attor
ney fee applications" because they "could 
have a chilling effect on the arbitration pro
cess itself." Skandia Am. Reinsu.TrL'7I.ce 
Corp. v. Segu.ros Law Republica, 1996 WL 
622559, at *8 (S.D.N.Y. Sept,20, 1996). The 
Convention discourages signatories from im
posing costs to the arbitration process that 
would discourage its use. See Convention, 
Art. III; Skandia, 1996 WL 622559, nt '8 
(citing Article III of the Convention). A 
confirming court should therefore not award 
attorney's fees except in the most extraordi-

(Slad 9t>0'ON 
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nary of circumstances. See Skandia, 1996 
WL 622559, at "S. This court concludes that 
the .ame st.and~rcl fashioned by courtS in 
evaluating requests for attorney's fees in 
confirmation actions under the FAA should 
apply. CNMC's conduct does not meet that 
standard. 

4. The TGM 

[52] The cow1: has concluded that the 
TGAA does not apply to this action. Even 
assuming. arguendo, that the TGAA did ap
ply, attorney's fees are not available under 
the Act or other pro\;sions of Texas law. An 
action to enforce an arbitration award gives 
rise to a new cause of action for which there 
is no statutory basis for recovery of attor
ney's fees. See Tex.Rev.Civ. Stat. Ann. art. 
233; Kline v. O'Quinn, S74 S.W.2d 776, 785 
(Tex.App.-Houston [14th Dist.) 1994, writ 
denied), ceTC. denied, 515 U.S. 1142, 115 S.Ct. 
2579, 132 L.Ed.2d 829 (1995); Babcock & 
Wilcox Co. v. PMAC, Ltd., 863 S.w.2d 225, 
235-36 (Tex.App.-Houston [14th Dist.] 1993, 
writ denied ); KermaC1J v. Fir.s! Unitarian 
Church of Au.stin, 361 S.W.2d 734, 736 (Tex. 
App.-Austin 1962, writ rerd n.r .e.). 

C. Interest 

TCL seeks prejudgment interest from Au
gust 15, 1995, the date the arbitration award 
was entered, and pos~udgment interest from 
the date of entry of a final judgment in this 
case. CNMC responds that an award of 
prejudgment interest is not warranted and, 
alternatively, that if warranted. such an 
award should run from Odober 15. 1995. the 
deadline announced by the arbitrators for 
payment of the aWlird. 

1. Prejudgment interest 

[53,54] In an action to confirm an arbi
tration award under the FAA Texas law gov
erns the award of prejudgment interest 
where jurisdiction is based on diversity of 
citizenship. Ezecutone In/ormation Sys
tems. Inc. v. Davi." 26 F.3d 1314. 1329 (5th 
Cir.1994). In this case. however, jurisdiction 
is based on a federal question, CNMC's sta
tus under the FSIA. Where a cause of action 
arises under a federal statute, federal law 
governs the scope of the remedy available to 

plaintiffs. including whether prejudgment in
terest is allowed and at what rate. Hansen 
v. Continental /,... Co .. 940 F.2u 971, 983 
(5th Cir.1991). As the iiansm court noted. 
however, that 

[s)uch a rule . .. often leads back to 
state law. While there is a generally ap
plicable federal statute governing post
judgment interest, see 28 U.S.C. § 1961(a), 
there is no equivalent statute governing 
prejudgment interest. [The defendant) 
would apply the rate set down in the post
judgment interest statute to awards of pre
judgment interest. This Court, however, 
has already rejected that position: in 
United States ex reL Canion v. Randall & 
Blake, 817 F.2d 1188 (5th Cir.1987), the 
plaintiffs in a Miller Act case sought an 
award of prejudgment interest. Judge 
Wisdom wrote for the Court that 

[b)ecause the right that [the plaintiff] 
asserts in this action is provided by 
the Miller Act [a federal statute), the 
scope of the remedies afforded that 
right is a question of federal law. The 
amount of prejudgment interest is, 
therefore, a question of federal law. 
Because the Miller Act is silent on the 
issue, however, state law is an appro
priate source of guidance. In this 
case', the applicable state law is that of 
Texas. 

Id. at 1193 (footnotes omitted). Like the 
Miller Act, ERISA is silent on the issue of 
prejudgment interest. Accol·ding!y. this 
Court holds that when awarding prejudg
ment interest in an action brought under 
ERISA, it is appropriate for the district 
court to look to state law for guidance in 
determining the rate of interest. 

Hansen, 940 F.2d at 984. 

[55] Like the Miller Act and ERISA, the 
FSIA (along with the FAA and the New 
York Convention) is silent on the issue of 
prejudgment interest. Following the ap
proach approved in Hansw and Canion it is 
therefore appropriate to look to Texas law in 
determining whether prejudgment interest is 
appropriate. The court concludes that an 
award of prejudgment interest at an equita
ble rate of 10% compounded annually is ap-

 
United States 
Page 53 of 54

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



, 
I 
I 

I I , 
! 

SS·d 

I 

I I 

.llb ., 

3vcS'SS£'L. ' £:L.' 666t-N~r-£ ' 

314 978 FEDERAL SUPPLEMENT 

FINAL JUDGMENT 

In accordance with the courfs MemOl·an
dum and Order, the court ADJUDGES that 
Trans Chemical Limited recover from China 
National Machinery Import and EA-POrt Cor
poration the following: 

(1) $9,447,563.62, 

(2) prejudgment interest on that amount 
at the rate of 10% compollnded annual
ly from October 15, 1995, through the 
date of this jlldgment, 

(3) pos~udgment interest on such amounts 
at the rate of S.65% per annum, and 

(4) costs of court. 

This is a FINAL JUDGl\IENT. 

NEC CORPORATIO!'l and HNSX 
Supercomputers, Inc., 

Plaintiffs, 

, .. 
UNITED STATES DEPARTMENT OF 

COMMERCE, et aI., Defendants, 

Cray Research, Inc., Defendant
Intervenor. 

Slip Op. 97-117. 
Court No. 9&-1(}"'{)2360. 

United States Court of 
International Trade. 

Aug. 20, 1997. 

Foreign computer manufacturer com
menced action to enjoin Department of 
Commerce from conducting antidumping in
vestigation. Following trial, the Court of 
International Trade, Pogue, J., held that De
partment's action of advising N ationa! Sci
ence Foundation (NSF) regarding foreign 
manufacturers' bid to slIpply computers to 
research consortium funded in part by NSF 

did not present risk of prejudgment in De
partment's antidumping investigation. 

Permanent injunction denied. 

1. Customs Duties ~21.5(5) 

Information not placed on record may 
not influence outcome of antidumping investi
gation or be considered for purposes of judi
cial review. Tariff Act of 1930, § S16A(b)(2), 
as amended, 19 U.S.C.A. § 1516a(b)(2). 

2. Customs Duties ~S4(l) 

For jurisdiction to attach pursuant to 
residual jurisdiction provision of Court of 
International Trade, relief under another 
section must be manifestly inadequate. 28 
U.S.C.A. § 158l(i). 

3. Constitutional Law ~318(1) 

Before administrative action implicates 
constitutional due process concerns, that ac
tion must deprive party of life, liberty, or 
property. U.S.C.A. Const.Amend. 5. 

4. Constitutional Law ~318(l ) 

Prejudgment claim against administra
tive agency based on due process clause re
quires that court first determine whether 
protected property or liberty interest exists 
before determining what procedures are nec
essary to protect that interest. U.S.C.A. 
Const.Amend. 5. 

5. Constitutional Law ~286 

Customs Dulies ~21.5(5) 

Foreign manufacturer did not have due 
process interest at stake in antidumping in
vestigation and could thus not maintain pre
judgment claim against Department of Com
merce . U.S.C.A. Const.Amend. 5. 

6. Administrative Law and Procedure 
~314 

Recognition of institutional bias claim is 
appropriate when structural infirmities with
in decisionmaking body rencler it biased as a 
matter of law. 

7. Administrative Law and Procedure 
~314 

Where no structural bias exists, entire 
group of adjudicators cannot be disqualified 
wholesale solely on basis of alleged institu-

9<;0d 9t>0· 0N 
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