


















































































































































































Seagos, on behalf of Guangzhou, definitively ended negotiations on 

the "ad hoc agreement. "l) That it was Guangzhou's intent to end 

these negotiations i s clear from its remaining correspondence, which 

called for London arbitration "pursuant to the Shell Time 4 clause 

41." £L Northern Tankers Cyprus Ltd . v. Lexmar Corp., 781 F. Supp. 

289, 290- 91 (S.D.N.Y. 1992) ("agreement to arbitrate, separate and 

distinct from that contained in the charter party," was formed where 

plaintiff demanded arbitration "for damages caused by [defendant's 1 

non-performance of the charter," and defendant accepted that 

demand). Because the parties' negotiations wi th respect to the "ad 

hoc" agreement did not come to fruition, we cannot order arbitration 

on the issue of whether the charter party was in fact formed. 

B. The Charter Party 

We do, however, order arbitration with respect to Guangzhou's 

alleged breach of the charter party , because we conclude that a 

We are unpersuaded by Guangzhou's suggestion that it referred 
to the "Shell Time 4" and "Camaro pro forma" because the parties 
were familiar with the terms of such agreements, and not because 
the parties were in fact bound by those agreements. (Se e Chen Aff . 
! 10i Resp. Reply Mem . at 15-1 6. ) As defendant concedes, a party 
is bound by the natural mean~ng of its words. From this 
correspondence, Titan could only conclude that Guangz hou was 
referring to the arbitration clause in the charter party, which had 
been duly negotiated by Seagos and Seabrokers. Thus, we do not 
agree that by referring to the "agreement," Ti tan meant the "ad 
hoc" agreement at issue here. (See Resp. Mem. at 16.) If 
anything, confusion as to Ivhich agreement was being referenced 
during negotiations cuts in Titan's favor, that no ad hoc agreement 
to arbitrate was formed. Where parties minds do not meet on the 
mean ing of an essential term, no enforceable contract is formed. 
See. e.g., Raffles v . Wichelhau s, 2 H. & C. 906, 159 Eng. Rep. 375 
(Ex . 1864) (the famous "Peerless" case ) . 
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charter party providing for arbitration was formed. Whether a 

charter party has been formed is a question of fact. Sun I nt'l Ltd. 

v. Terrabo Petroleum Co., 747 F.2d 108,110 (2d Cir. 1984). The 

Court, however, may determine whether a charter party exists, if the 

underlying material facts are not in dispute . See Great Circle 

Lines, Ltd. v . Matheson & Co., 681 F.2d 121, 124 (2d Cir. 1982). 

As with any other contract, a charter party is formed when there is 

a "meeting of the minds" on its essentia 1 terms. Interocean 

Shipping Co. v. National Shipping & Trading corp., 462 F.2d 673,676 

(2d Cir. 1972); A/S custodia v. Lessin Int'l. Inc., 503 F.2d 318, 

320 (2d Cir. 1974) . It is not necessary that the proposed charter 

be signed by either party, id., and even an oral charter party is 

enforceable by a court of law, Great Circle Lines, 681 F.2d at 124 

("binding charter engagements have historically been assumed on 

nothing more formal than a nod of a head"). 

In any case, i t is undeniable that charter parties can be and 

more often than not are formed by way of facsimile or telex. See 

id.; In re J. Lauritzen A/ S, No. 84 civ. 8704, 1986 WL 13441, at *2 

(S.D.N.Y. June 5, 1986). This is because " [ t )he shipping industry 

is a fast moving ... business, where dealings between the parties 

are usually conducted . under severe time restraints." 

Great Circle Lines, 681 F.2d at 125. To a rrange expeditiously what 

would otherwise be compl icated and time consuming, "brokers 

(customarily) receive and send telex [or fax ) traffic allover the 

world." Id. On the facts before us, the existence of a binding 

charter party is clear. The parties negotiated a charter through 
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their respective brokers, which was confirmed by facsimile on 

September 26, 1995 by Seagos, which "recap[ped ] Owners and 

Charterers' agreement." A "recap" communication, or "fixture," is 

recognized throughout the shipping industry as an agreement to a 

charter party ' s essential terms. See Great Circle Lines, 681 F.2d 

at 125 & n.2; Mar itime Ventures Int'l. Inc. v . Caribbean Trading & 

Fidelity. Ltd., 689 F. supp. 1340, 1345 (S.D.N.Y. 1988) i see also 

P.E.P. Shipping (Scandinavia) ApS. v . Noramco Shipping Corp . , No. 

96 civ. 3136, 1997 WL 358118, at *2 n.1 (E.D. La. June 24, 1997) 

("[a] fixture presupposes a final contract with main terms set and 

final details to be resolved") (c iting Great Circle Lines, 681 F.2d 

at 125 n.2); In re Herlofson Mamt . A/S , 765 F. Supp . 78 , 81 n.3 

(S.D.N .Y . 1991) ("[a] 'recap telex' recapitulates the terms of [a] 

fixture that have been agreed upon") .1' Thus, the "recap" fax 

represented an agreement as to the charter party ' s main terms, which 

We are equally unpersuaded by respondent's argument that John 
Raby's affidavit rega r ding i ndustry custom should be ignored. "It 
is well establ ished that testimony concerning trade practices and 
customs is admissible to enable the Court 'to evaluate the conduct 
of the parties. '" oriental Commercia l & Shipping Co. v. Rosseel, 
N.V., 702 F. Supp. 1005, 1015 (S.D. N.Y. 1988) (quoting Marx & Co .. 
Inc. v. Diners' Club Inc., 550 F.2d 505, 509 (2 d Cir. 1977». Mr. 
Raby is an experienced ship broker and one of Seagos's principals . 
He has personal knowledge not only of the negotiation of the 
charter party at issue, but the shipping industry as a whole. 
Moreover, "[ c ] ertain long-standing customs of the shipping industry 
[such as the procedure for brokering charter parties] are crucial 
factors to be considered when deciding whether there has been a 
meeting of the minds o n a maritime contract ." Great Circle Lines, 
681 F .2d at 125. Thus, had Titan not submitted a statement as to 
industry practice in this case, we would nevertheless consider it 
here. See id. ; see also Samsun Corp. v . Khozestan Mashine Kar Co., 
926 F. supp. 436, 439 (S .D. N. Y. 1996) ( "established practices and 
customs of the shipping industry inform the court's ana ly sis" of 
the making of a charter party ) . 
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were in accordance with the Shell Time 4, a standard form charter. 

Accordingly, the parties had entered into a binding agreement as of 

September 26, 1995, which incorporated each of the Shell Time 4's 

terms. Cf. Samsun, 926 F. Supp. at 441 ("(t] he legal effect of 

adopting (form charter) is inescapable"); Keystone Shipping Co. v. 

Compagnie Marocaine de Navigation, No. 89 civ. 1028, 1990 WL 104029, 

at *4 (S.D.N.Y. July 19, 1990) (fixture incorporating form charter 

is binding where it "embodi(ed]" form). 

Moreover, we do not agree with defendant that the charter did 

not come into effect because of the alleged failure of one of its 

"subj ects," the approval of the charter by Titan's board of 

directors upon receiving the final inspection report of the BIN HE. 

First, this argument directly contradicts the weight of the 

evidence, which suggests that the Board did approve the BIN HE 

within the agreed time period. Second, even had this "subject" 

failed, it did not vitiate the charter that had already been formed. 

It is well established that a "subject detail" does not create a 

condition subsequent to a charter party . See Great Circle Lines, 

681 F.2d at 126; In re Pollux Marine Agencies, Inc., 455 F. Supp. 

211, 223 (S.D.N. Y. 1978). In our opinion, there existed a binding 

charter party between Titan and Guangzhou, in the form of "Shell 

Time 4 ," beginning September 26, 1995. Cf . E.A.S.T., Inc. of 

Stamford v. M/V Alaia , 673 F. Supp. 79 6, 800 (LD. La. 1987) 

(charter not condit ioned on plaintiff ' s acceptance of vessel because 
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charter formed upon agreement of main terms), aff'd, 876 F.2d 1168 

(5th Cir. 1989). " 

Because there exists a charter between the parties, Titan must 

arbitrate its dispute in London, according to the Shell Time 4. Cf. 

Interocean, 523 F.2d at 531 (form charter's arbitration clause bound 

parties where fixture telex adopted "Mobiltime form charter"); 

Keystone, 1990 WL 104029/ at *4 (compelling arbitration where 

fixture provided that voyage be governed "per terms and conditions 

of the North American Grain charter party (pro forma 1982)/" which 

conta ined arbitration clause ); In re Pollux, 455 F. Supp. at 213-14 

(same, where defendant confirmed "having fixed the foil 

subject details of Eldece Tim'e," and aforesaid form charter had 

arbitration clause ). The p a rt i es agreed to this form charter, as 

well as to the inclusion of an arbit rat i on clause, until well after 

this dispute arose. As both parties were familiar to its form, it 

controls. See P.E.P. Shipping, 19 97 WL 358118/ at *3. 

Moreover, even in the absence of a binding charter party, we 

would order arbitration i n London under the Shell Time 4, because 

the part ies agreed to arbitra~ ion in that forum by referenc i ng that 

form charter while negotiating their own charter's terms. See 

Samsun, 926 F. Supp. at 441 ( "A reference to a familiar charter 

15 

Nor do we agree that Titan rejected the BIN HE by its fax of 
October 19, 1995. This fax s~ates only that it had "concerns" 
regarding the condition of the BIN HE that Guangzhou had already 
been working on. In any event, because we have determined that the 
parties entered into a binding charter party on September 26, 1995, 
any commun ication by Titan i n October would have no effect on i ts 
terms. 
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party form which provides for arbitration ... binds the parties 

to arbitrate any disputes (in the forum provided] even though 

the formal charter party is not executed until later (or not at 

all)"). Respondent "was placed on notice, one way or the other," 

that disputes as to the charter party -- including formation --

could be arbitrated in London. rd. Thus, by ordering arbitration 

in London, the Court gives Guangzhou the benefit of its bargain. 

CONCLOSION 

For the foregoing reasons, we grant petitioner's motion for a 

summary determination as to the formation of a charter party; deny 

respondent's cross motion to dismiss for lack of jurisdiction and 

improper venue; deny respondent's application for attorney's fees; 

and grant respondent's motion to stay these proceedings to the 

extent consistent with this Opinion and Order. The parties are 

directed to arbitrate in London any other disputes ar ising under the 

time charter pursuant to the provi sions of the Shell Time 4. 

SO ORDERED. 

Dated: White Plains, New York 
August 5, 1998 

e.~ 
Senior Uni ted S~a~es District Judge 
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