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quently, the Court does not find a basis for a 
sex discrimination claim in this case. INDOCOMEX FffiRES PTE., 

2. Sexual HarllJlsment 

[6,7) The motion to reconsider implies 
the search of the plaintiffs is also enough to 
establiah a claim of sexual harassment. It is 
a well-establiahed principle in analyzing sexu
al harassment claims that a plaintiff cannot 
rely on a single isolated incident to prove 
sexual harassment but must show a pattern 
or practice of harassment against ber. Walk 
v. Rubbermaid Incorporated, 1996 WL 
56203, p. 2 (6th Cir. February 8, 1996); 
Anderson v. KeUey, 1993 WL 524235, p. 10 

LTD., Plaintiff, 

v. 

COTTON COMPANY INTERNATIONAL, 
INC., Defendant. 

No. 95-2464-MlN. 

United States District Court, 
W.D. Tennessee, 
W 0 

• 

(~ Cir. December IS, 1993); Dabish v. 
. sler Maims Corp., 1990 WL 59899, p. 1 
(6th Cir. May 9, 1990); Rabidue v. Osceola 

Buyer sought to enforce against seller 
international arbitration award from dispute 
regarding underlying sale of cotton. On par
ties' numerous motions, the District Court, 
McCalla, J., held that: (1) jwisdiction of 
federal court to enforce foreign arbitration 
award was not precluded by contract lan
guage, and (2) defendant failed to show that 
award should not be enforced because of 
alleged fraud . 

• 

Refining Co., 805 F1.2d 611, 620 (6th Cir. 
1986). The plaintiffs do not even allege oth
er sex-based conduct. Hence, the Court 
balds there is no basis for a sexual harass
mentclaim. 

The plaintiffs also argue the Court should 
reconsider its ruling on the sexual harass
ment claim due to an opinion handed down 
by the Tennessee Court of Appeals on the 
issue of individual liability under the Tennes
see Human Rights Act, Gifford v. Premier 
Manufacturing, 1989 WL 85752 (Tenn.Ct. 
App. August I, 1989). In light of the Court's 
ruling in FrizzeU v. Smdhwest Maim 
Freight, Inc., 906 F.Supp. 441 (E.D.Tenn. 
1995), regarding individual liability under the 
Tennessee Human Rights Act, the Court will 
eY the motion to reconsider its ruling on 
tl\'lr ground as well. 

m. CONCLUSION 
\ 

In conclusion, the Court will DENY the ' 
plaintiffs' motion to reconsider. 

Award enforced. 

1. Arbitration 003.1, 73.1 

Parties to contract may agree to subject 
any contract disputes to binding arbitration 
and may also agree upon particular tribunal 
for reviewing arbitration award, 

2. Contracts 00127(4) 

Mandatory forum selection clause in 
contract will operate to bar jurisdiction of all 
forums not designated in clause; however, in 
absence of any such mandatory language im
posing exclusive jurisdiction, federal court 
jwisdiction is not so limited. 

3. Arbitration 0085.5 

Contract tenns that imposed mandatory 
arbitration under By-Laws and Rules of Liv
erpool Cotton Association Limited, United 
Kingdom, to be construed under English law, 
and that the U.K. High Court had exclusive 
supervisory and appeliate jwisdiction of such 
award, did not preclude jwisdiction of feder
al court in action to enforce arbitration 
award; defendant did not appeal arbitral 
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award as was required to invoke High 
Court's jurisdiction. 

4. Treaties <»8 

Goal of United Nations Convention on 
Recognition and Enforcement of Foreign Ar
bitral Awards, and principal purpose under
lying United States' adoption and implemen
tation of it, was to encourage recognition and 
enforcement of commercial arbitration agree
ments in international contracts and to unify 
standards by which agreements to arbitr.te 
awards are enforced. Convention of the 
Recognition and Enforcement of Foreign Ar
bitral Aw·ards. Art. I, 9 U.S.C.A. § 201 note. 

5. Arbitration 0=>85.30 

Treaties <::=> ]3 

Under statute implementing United Na
tions Convention on Recognition and En
forcement of Foreign Arbitral Awards, bur
den of proof of every element of defense is on 
party defending against enforcement of for
eign arbitration award. 9 U.S.C.A. § 207. 

6. Arbitration 0=>L2 

Public policy favors recognizing and en
forcing international arbitrJtion agreements 
because consequent reliability of contracts 
promotes export by United States merchants 
of United States goods . 

i. Arbitration 0=> 1.2 

Treaties ~S 

Public policy limitation of United Na
tions Convention on the Recognition and En
forcement of Foreign Arbitral Awards is to 
be construed narrowly, and should be applied 
only where enforcement would violate forum 
state's most basic notions of morality and 
justice. Convention of the Recognition and 
Enforcement of Foreign Arbitral Awards, 
Art. 5, subd. 2(b), 9 U.S.C.A. § 201 note; 9 
U.S.C.A. § 207. 

8. Fraud 0=>3 

Elements of fraud, as defined by Ten
nessee law, are: intentional misrepresenta
tion of material fact, knowledge of falsity of 
that representation, injury caused by reason
able reliance on representation, and promise 
of future action with no intent to perfonn. 

9. Arbitration 0=>8, 52.5 
Court will not reconsider merits of 

breach of contract dispute which is subject to 
arbitration; furthermore, arbitrator is not 
required to explain or give reason for award. 

10. Arbitration ""'85.20 
Defendant buyer's allegation, that 

plaintiff seller's fallure to deliver irrevocable 
letters of credit without defect, did not con
stitute showing of fraud so as to prevent 
enforcement of foreigo arbitration award for 
plaintiff under federal or state law; defen
dant did not allege that plaintiff concealed 
information from arbitrator, that arbitrator 
was not privy to relevant information, nor 
that proceedings were suspect in any man
ner. United Nations Convention on Recog
nition and Enforcement of Foreign Arbitral 
Awards, Art. 5, subd. 2(b), 9 U.S.C.A. § 201 
note; 9 U.S.C.A. §§ lO(a), 207; West's 
Tenn.Code, §§ 29-5-213(a)(I), 29-5-
313(a)(I). 

John McQuiston, II, Evans & Petree, 
Memphis, TN, for plaintiff. 

William C. Bateman, Jr., David W. Haw
kins. Bateman & Childers, Memphis, TN, for 
defendant. 

ORDER ENFORCING FOREIGN ARBI
TRATION AWARD AND DENYING 
DEFENDANT'S MOTIONS TO DIS
MISS AND DENYING PLAINTIFF'S 
MOTION TO STRIKE 

McCALLA, District Judge. 

Before the Court are the following m<>
tions: (1) defendant Cotton Company inter
national, Inco's Motion To.-Yacate, Or In The 
Alternative To event Enforcement Of For
eign Arbitration Award, filed July 7, 1995, (2) 
defendant Cotton Company International, 
Inc.'s Motion To Dismiss For Lack Of Juris
diction. filed July 7, 1995, (3) plaintiff's M<>
tion For Order Confirming And Enforcing 
Foreign Arbitration Award, filed July 13, 
1995, and (4) Plaintiff's Motion To Strike 
"Defendant's Reply To Plaintiff's Response 
In Opposition To Defendant's Motion To Dis
miss For Lack Of Jurisdiction" Or, Alterna
tively, Requesting The Court To Consider 
Plaintiff's Rebuttal, filed July 20, 1995. On  
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INDOCOMEX FIBRES PTE. LTD. v. COTTON CO. INTERN. 723 
Cite as 916 F.Supp. 12 1 (W.D.T~nn. 1996) 

September 22, 1995, the Court held a status 
conference, at which both parties presented 
their arguments on the jurisdictional matter 
in this case. For the reasons stated below, 
the Court GRANTS plaintilTs Motion For 
Order Confirming And Enforcing Foreign 
Arbitration Award, and DENIES defen
dant's motions to dismiss, thereby rendering 
MOOT plaintilTs motion to strike. 

Plaintiff firm engages in the purchase and 
milling of raw cotton, and def~ 
merchandises raw cotton. --n:;e-parties en
tered into a total of six contracts, two on 
October 24, 1994, one on November 17,1994, 
and three on November 18, 1994. All six 
contracts covered the purchase of cotton by 
plaintiff from defendant, for a total of ap
proximately 20,320 bales of cotton. The con-

. acts specifically subject the parties to the 
'lllll'Jy-Laws and Rules of the Liverpool Cotton 

Association Limited, United Kingdom (Asso
ciation), and provide that should amicable 
settlement prove impossible, the matter 
would be referred to arbitration by the Asso
ciation, l 

On December I, 1994, Charles Parker, 
President of defendant, and Andrew Wake
field, representative of plaintiff, discussed 
fu1fiIlment of obligations under the above 
contracts, in light of existing supply short
ages in the domestic cotton market. The 
parties agreed that defendant would ship 
3,000 bales of cotton to plaintiff upon defen
dant's receipt from plaintiff of a confirmed 

1. Eacb contract contained the foUowing "Rules" 
and "Payment" terms. 

irrevocable letter of credit at buyer's expense 
as required by contract terms. The parties 
further agreed that delivery of the remaining 
17,230 bales would be delayed until April! 
June 1995' Defendant contends that it nev
er shipped the arranged 3,000 bales of cotton 
to plaintiff because plaintilTs letters of credit 
contained deficiencies, including the omission 
of delivery destinations and inadequate re
payment guarantees. In December 1994, 
and January and February 1995, the parties 
discussed the deficiencies. According to de
fendant, the deficiencies remained uncorrect
ed and, to avoid further losses, defendant 
sold 2.600 bales to another purchaser on 
February 2, 1995. 

On February 22, 1995, plaintiff submitted 
the matter to arbitration, pursuant to the 
rules of the Association.' On May 15, 1995, 
the arbitrators rendered a decision in favor 
of plaintiff Indocomex Fibres. On June 13, 
1995, plaintiff brought suit in this Court for 
enforcement of the Association's arbitration 
award, pursuant to 9 U.S.C. §§ 201 et seq .. 9 
U.S.C. §§ 1 et seq., T.C.A. §§ 29-&-201, et 
8eq .. and T.C.A. §§ 29--5-,'301, et 8eq. Defen
dant argues that the Court should not en
force the agreement on two alternative 
grounds: first, this Court has no jurisdiction 
over enforcement in this matter, and second. 
the arbitration award should be set aside as a 
result of fraudulent acts committed by the 
plaintiff. 

•• 
Rules: If amicable settlement not possible. 

then arbitration to be governed by Liverpool 
Cotton Association. Ltd .. Liverpool. U.K. 

Payment: At sight in U.S. Dollars by con
finned irrevocable letter of credit to be opened 
at buyer's expense on prime U,S.A. bank. 

it would proceed to settle the dispute in arbitra
tion ex parte if the Association had nol receivcd 
defendant's written submissions regarding the 
dispute by May 4. 1995. The Association did nOI 
receive such submissions £rom defendant. and 
proceeded ex pane. Defendant raises no aJlega
tions of insufficient notice in this case. The 
31'bitralor found that defendant's omission or in
ability to satisfy its contractual responsibility en 
titled plaintiff to have the contract dosed out by 
being invoiced back in accordance with the Asso
ciation's By-Laws and Rules. The arbitrator 
awarded plaintiff money, basing the amounts on 
the difference between the contract value and the 
market value on the dale of b"each, which was 
dctennincd at arbitration to be February 22, 
1995. Defendant was ordered to pay to plaintiff 
a total of $2,937.950.00 and S52.802.6O in inter
est, with the award continuing to accrue interest 
a1 a rate of [wo percent per annum until the date 
of payment. The award notif'ied defendant that 
available time for notice of appeal expired June 
12.1995. 

2. The agreement to postpOne delivery on con
tract Nos. 8400361 and 8400362 was reduced to 
writing, while the postpOnement of delivery on 
the remaining contracts remain~ as an oral 
agreement. 

3. On March 30, t 995. the President of the Asso
ciation informed defendant that. in accordance 
with Association Rule 34O(4)(b), he appointed 
R.A. Brown as arbitrator because defendant had 
failed. after being given notice two weeks carlier. 
to nominate thejr own arbitrator. Also on 
March 30. the Association notificd defendant that 
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[1, 2J Parties to a contract may agree to 
subject any contract clisputes to binding arbi
tration and may also agree upon a particular 
tribunal for reviewing the arbitration award. 
Monte v. Southern Delaware Cuunty, 321 
F.2d 870, 874 (3d Cir.l963); Munle v. Sauth
ern Delawa~e County Authority, 335 F.2d 
855, 857 (3d Cir.l964); 9 U.S.C. § 9. Fur
ther, a mandatory forum selection clause will 
operate to bar the jurisdiction of all forums 
not designated in the clause. Internatianal 
Association Bridge, Structural and OnUl
mental Iron Wurklml, Local Uniun 91,8, 
AFI.-CIO v. Koski Cunstructiun Company, 
474 F.Supp. 370 (W.D.Penn.1979). However, 
in the absence of any such mandatory lan
guage imposing exclusive jurisdiction, federal 
court jurisdiction is not so limited. Interna
tional Associatiun Bridge, 474 F.Supp. at 
372. 

1 r The United State. District Can,-t'. Jurisdic
tIOn SJl"~ 'r 
In the present matter. the parties agreed 

to and submitted to arbitration by the Asso
ciation, and agreed that the laws of England 
shall apply in interpreting the contracts and 
the By-Laws and Rules of the Association. 
The disputed jurisdictional issue is whether 
the parties, in so agreeing. also agreed that 
only the High Court of England has jurisdic
tion over e1~forcerrl£'nt of the arbitration 
agreement. 

( .) 

r Defendant Cotton Company argues that 
I Liverpool Cotton Association Rules and By-

Laws prohibit enforcement of the Associa
tion's arbitration award by courts of the 
United States. Plaintiff counters that the 
Rules and By-Laws do not limit enforcement 
of arbitration agreements to the High Court 
of Justice in England, but rather, simply 
allow that forum as an option, to be weighed 
by the parties, against other potential fo
rums, such as the courts of the United 
States. The specific rules in dispute are 
Bylaw 200, Rule 300, Rule 305 and Rule 
342(2). 

4. Association By-Law 202. referred to in By
Law 200. states that the By- Laws and Rules 
apply in cotton sales unless the terms of the 
contract, expressly or impliedly. arc inconsistent 

[3] Association By-Law 200 provides, 
Every contract made subject to the By
Laws andlor Rules of the Association, or 
subject to Liverpool Arbitration, or con
taining words to a similar effect, is to be 
construed and take effect as a contract 
made in England and in accordance with 
the laws of England and is to be deemed in 
all respects save as provided by By-Law 
202, to be subject to these By-Laws and 
Rules, and parties to the contract shall be 
considered to have submitted to the juris
diction of the High Court of Justice in 
England, for the purpose of giving effect to 
the provisions of the By-Laws and Rules. 

Association By-Law 200.' Defendant argues 
that By-Law 200 establishes the jurisdiction
al issue in this case? r By submitting to the 
Association for arbitration and agreeing to 
the Association's Rules, the contract was es
sentially converted into an English contract, 
and the High Court thereby obtained juris
diction over the arbitration decision. Defen
dant argues that By-Law 200 settles the 
jurisdictional issue in this case, barring any 
enforcement proceeding in any court other 
than the High Court. However , By-Law 200 
extends only to the arbitration proceeding 
and to the terms of the decision, which are to 
be interpreted by the High Court in accor
dance with the Association's Rules and By
Laws. By-Law 200 does not extend to the 
subsequent enforcement of the arbitration 
award. 
r Rule 300 explains how contract clisputes, 
submitted to arbitration, obtain access to the 
High Court. Rule 300 provides in pertinent 
part, 

(1) Whenever any difference touches or 
arises out of any transaction or contract 
which is subject to the By-Laws and Rules 
of the Association or subject to Liverpool 
Arbitration, or contains words to a similar 
effect, such differences shall be referred to 
arbitration in accordance with the By
Laws and Rules. 
(2) It is hereby expressly declared that, in 
all cases provided for by paragraph (1) 
hereof the holding of such an arbitration as 

with the Rules and By-Laws. Neither party bas 
alleged any such conflict in this matter, and thus. 
~y-Law 202 has no ~act on the Court's deci
SIon. 

- -- .~- - - - - -
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Cltcu916 F.Supp. 721 (W.D.Tenn. 1996) 

aforesaid in Ule obtaining of an Award 
Ulereunder shall be a condition precedent 
to Ule right of any party to a contract to 
commence legal proceedings against the 
oUler party in respect of any such differ
ences as aforesaid and neiUler party shall 
have any right of action agaInst the other 
touching or arising out of any such matter 
or contract except to enforce the award in 
any such arbitration. 

Association Rule 300. [fin submitting to En
glish law, and specifically, to Ule Association 
Rules and By-Laws, Ule parties obtained 
access to Ule High Court only post-arbitra
tion award, Ule first such opportunity being 
an appeal of Ule arbitration decision. It does 
not follow, however, as defendant argues. 
wt simply because Ule parties only have 
access to Ule High Court after Ule arbitra
tion award has been rendered. that Ule High 

. Court is the mandated forum for enforce
ment of the award. 

Defendant contends Ulat mandatory juris
dictional auUlority for the enforcement of 
arbitration decisions is most clearly set forth 
in Rule 342, which provides in pertinent part: 

(2) Every arbitration conducted in accor
dance wiUl Ule By-Laws and Rules of the 
Association shall have its seat in Liverpool. 
be governed by English law, shall be con
ducted in accordance ",ith English law and 
procedure and shall be subject to Ule su
pervisory and appeal jurisdiction (so far as 
appropriate) of Ule English Courts and no 
other courts. 

Association Rule 342(2). However, Rule 342 
addresses Ule supervisory and appeal juris
diction of Ule award, it does not address the 
enforcement of awards lIn this case, defen-

. ants were notified by Ule arbitrator Ulat 
~ey had to submit a notice of appeal by June 

12, 1995. There is no evidence that defen
dant filed an appeal within the relevant time 

s. In' suppon or its position. plaintiff submitted to 
the Coun a statement from Honorable Jan Ev
ans, £rom a finn of solicitors. Weightman Ruther
fords of Liverpool. England. Evans has been 
involved in Liverpool arbitrations and in the ap
plication of the By-Laws and Rulcs for almost 
twenty (20) years. The Court agrees with Evans' 
Statement, 

I agree with [Indocomex's] interpretation of 
Rule 305 . The word "may" is entire ly permis
sive. It is a basic rule of tntcrpretation of 

period. Had it appealed Ule decision in Ule 
requisite time, exclusive jurisdiction over the 
appeal would have belonged to the High 
Court, as authorized by Rule 342. However. 
an appeal is distinct from an enforcement of 
an award. and as Rule 342 does not address 
enforcement of arbitration awards, it does 
not apply to the issue presently before the 
Court. 

Rule 305 directly addresses Ule enforce
ment of arbitration awards. The language of 
Rule 305 is permissive rather than mandato
ry. Rule 305 states, 

Any award made under the By-laws and 
Rules may (\\iUlout prejudice to Ule other 
rights and remedies of the parties under 
Ule Rules) be enforced in the manner in 
the Arbitration Act of 1950 or any statuto
ry modification thereof for the time being 
enforced. 

Association Rule 305. The Arbitration Act 
states, 

An award of an arbitration agreement 
may, by leave of the High Court or a judge 
thereof, be enforced in the same manner 
as a judgment 01' order to the same effect. 
and where leave is so given, judgment may 
be entered in tenns of the award. 

Arbitration Act 1950, § 26(1). il{rn combina
tion, the Arbitration Act and Rule 305 autho
rize the enforcement of arbitration awards in 
the High Court. However, they do not limit 
such enforcement to the High Court. In Ule 
absence of mandatory forum selection lan
guage in the contracts between plaintiff and 
defendant, Rule 305 does nothing more Ulan 
confirm that a range of forums, including the 
High Court, are available to plaintiff for the 
enforcel)1ent of the Association's itration 
awareV' {I' I k 

English ln w thnt language ought to be givcn it!> 

plain meantng. The English Courts have con
sidered the meaning of the word "may" on 
many occasions in cases involving the interpre
talion of its own rules of Coun procedure. It 
has been held lh at the usc of the word "may" 
is entirely permissive. Su Nagy v. Cooperalivt! 
Press Limited, (t 949) 2 KB 188. 193. 

NOlice of Foreign Law Pu rsuant to F.R.C.P. 44 . 1 
In Connection With Defendant's Motion to Dis
miss For Lack Of lurisdiclion. attachment p. 2. 
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,{: EnfO?·ce?n.ent Of The Arbitration Award 

y r )4] The United NauOriS-:COnvention on 
I ,: I { ,...J.. Recogmtion and Enforcement of F oreigrrAr-LJ"Y , {, "~! -bitraJ Awards (GonventionHmplemented by 

[7] ~ U.S.C. § 203 grants the United 
States district courts jurisdiction over arbi
tration award proceedings. It provides, 

(I,", '" . ..1// -0 federal law, 9 U.S.C. §§ 201 et seq .. supports 
not only the United tates District Court's 
jurisdiction over the enforcement of the As
sociation's arbiu"ation awards. but also sup
ports this Court's enfol'cement of the arbitra
tion award presently before the Court' 
"The goal of the Convention. and the princi- _ 

An action or proceeding following under 
the Convention shall be deemed to arise 
under the laws and treaties of the United 

! 

States. The district courts of the United 
States ... shall have original jurisdiction 
over such an action or proceeding, regard
less of the amount in controversy. 

pal purpose underlying American adoption 9 U.S.C. § 207 requires the United States 
and implementation of it. was to encourage ) district courts to enforce arbitration awards . 
the recognition and enforcement of comrner- Section 207 states. 
cial arbitration agreements in international 
contracts and to unify the standards by 
which agreements to arbitrate awards are 
enforced." Imperiat Ethiopian GO'vernment 
v. Baruch-Foster Corp .. 535 F.2d 334, 335 
(5th Cir.1976Ysche·rk v. Alberlo-Culuer Co. , 
417 U.S. 506, 94 S.Ct. 2449, 41 L.Ed2d 270 
(1974M n its memorandum, defendant con
cedes that "9 U.S.C. § 207 allows parties to 
enforce foreign arbiu'ation awards in federal 
district coW"t." '; Memorandum In Support 
Of Cotton Company [nternational's Motion 
To Vacate Or In The Al ternative To Prevent 
Enforcement Of Foreign Arbitration Award, 
p.5. 

...." 
[5,6] Under 9 U .. C. § 207, the burden 

orProof of every element of a defense is on 
the party defending against enforcement . 
Imperi([L 5.% r.2d at 3.16. Public policy 
favors recognizing and enforcing internation
al arbitration agreement8 because the conse
quent reli~lbility of the contracts promotes 
e~-port by United States merchants of United 
States goods. Scherk. 4 17 U.S. 506, 94 S. Ct. 
2449; Island Territory of Cu.racao v. Soli
fron Devices, Inc., 489 F.2d 1313 (2d Cir. 
1973), ert. denied 416 U.S. 986, 94 S.Ct. 
2389, 40 L.Ed.2d 763 (1974); Fotochrome, 
Inc. v. ClYpill Co., 517 F.2d 512 (2d Cir.1975). 

-J.... .r "6. The Convention is a United Nations treaty LO 

which the United States became a pan.y in De
cember 1970. Legislation implementing the 
Convention is codified in Chapter 2 of Title 9 of 
the United Stales Code. , . 

-u 7. A party seeking recognition and enforcement of 
an award must supply with its application the 
original award and original agreement between 
the parties. or certified copies of those docu
ments. Convention. Art. IV. Defendant makes 

Withln 3 years aIter an arbitral award 
following under the Convention is made, 
any party to the arbitration may apply to 
any court having jurisdiction under this 
chapter for an order confirming the award 
as against any other party to the arbitra
tion. 

Article V of the Convention, 9 U.S.C. § 207 
mandates that "'the court shall confirm the 
award unless it finds one of the grounds for 
refusal or deferral of recognition or enforce
ment of the award specified in the said Con
vention." Because the public policy favoring 
international arbitration is strong, it has 
been held that the terms of the Convention 
are to be construed broadly, and circum
stances warranting a denial of enforcement 
are narrowly drawn. Geotech Lizenz AG v. 
E'vergreen Systems, 697 F .Supp. 1248. 1252 ,-'
(E.D.N.Y.1988 , ' iting Bergesen v. J08eph 
Mu/J.er r:Corp.. 710 F 2d 928, 932 (2d Cir'-t 
1983). 9 U.S.C. § 207 sets forth seven ex- , 
ceptions to the general mandate to district 
courts to enforce arbitration awards. Only 
when one or more of these is met can a 
district court refuse or defer enforcement; 
therwise the Court must confirm the /'ril...t, 

award) Fe-rtUizer Corp. of India v. WI - k,<rtS( 
no allega.tion that plaintiff has failed to supply 
the above documents to the Court. , 

,8. In suppon of its position. plaintiff citeS 3 Fed. 
Pmc .. L.Ed. Arbitration . Section 4: 175. which 
states. 

Section 207 of the implementing legislation 
requires a District Coun to confirm foreign 
arbitral awards under the Convention unless it 
finds one of the grounds for refusal or deferral 
thereon specified in the Convention. This is a  

United States 
Page 6 of 9

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



• 

INDOCOMEX FIBRES PTE. LTD. v. COTTON CO. INTERN. 727 
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Mana{Jement Inc., 517 F.Supp. 948, 951 r Similarly, defendant argues that the pres
(S.D.Ohio 198. efendant alleges only the ence of fraud operates to authorize a court to 
following ground under 9 U.S.C. § 207 as vacate the arbitration award, pursuant to 9 
cause for this Court to vacate the Associa- U.S.C. § 100a). Section 10(a) applies to en
tion's arbitration award: ! .. 11, j forcement aetions brought under the Conven-

Recognition and enforcement of an arbitral tion, 9. U.S.C. § 207. 9 U.S.C. § 208 states 
award may also be refused if the compe- m pertment part, 
tent authority in the country where recog- Chapter 1 [9 U.S.C. §§ 1 et seq.] applies to 
nition and enforcement is sought finds that actions and proceeding brought under this 

chapter [9 U.S.C. §§ 201 et seq.] to the 

(b) The recognition or enforcement of the 
award would be contrary to the public 
policy of that country. 

9 U.S.C. § 207, Part 2(b) of Article V. The 
public policy limitation on the Convention is 
to be construed narrowly, and should be 
applied only where enforcement would vio
late the forum state's most basi< notions of 
morality and justice. Fotoekrmne. 517 F 2d 
at 516. 

[8] (Defendant contends that plaintiff 
Afmmitted fraud by failing to provide a letter 
"IIIIff credit in a timely manner" It argues 

that such fraud offends the public policy of 
the United States, and thus, Part 2(b) of 
Article V applies to the present matter. 

reference primarily to Anicle V of the Conven
tion. which sets forth 3 lotal of seven grounds 
for refusing to recognize and enforce an 
award, five of which can be raised only by the 
pan.ies against whom the award is being in
voked ... 

9. The grounds stated in Article V of the Conven
tion are: (1) the pan.ies were incapacitated. or 
the agreement is not valid under the law; (2) 
lack of proper notice; (3) the award is beyond 
the scope of the matter submitted to arbitration; 
(4) the arbitral procedure or authority was not in 
accordance with the agreement of the parties; 
(5) the parties are not yet bound by the award or 
the award has been set aside by a competent 
authority under the law of which the award was 
made; (6) the subject matter of the proceeding is 

extent that chapter is not in conflict with 
this chapter or the Convention as ratified 
by the United States. 

Thus, 9 U.S.C. § 100a). which falls in Chapter 
I, applies to enforcement actions brought 
pursuant to the Convention. That section 
provides that a district court "may make an 
order vacating the award upon the applica
tion of any party to the arbitration ... where 
the award was procured by corruption. fraud. 
or undue means ... " 9 U.S.C. § 100a). 

\ The Tennessee Cotton Arbitration Act, 
T.C.A. § 29-5-201 et seq. II authorizes a dis
trict court's enforcement of a foreign arbitra
tion award. However, defendant argues that 
fraud is also a basis under state law for 
vacating the arbitration award,12 and thus, 

'ler. 863 S.W.2d 421 {Tenn.App. 1993}. Defen
dant argues that all cri teria al'e met in this case, 
emphasizing, "Plaintiff's systematic acknO\~ I 

edgement of deficiencies along with its fai lure to 
COITeCI same forced the action by Defendant 
which gave rise to the potentially injurious arb i
U"alion award. " Memorandum In Support Of 
Cotton Company International 's Motion To Vd
calC Or In The Alternative To Prevent Enforce
ment Of Foreign Arbitration Award. p. 4. 

II. The Tennessee COlton AI'bill"ation Act pl'O
"ides. 

• ~t a proper matter for arbitration; and (7) the 
cognition or enforcement of the award would 

contrary to public policy. 9 U.S.C. § 207. 

Notwithstanding any other provision of law 1'0 

the contrary. the Court shall nOI confirm an 
award under Section 29-5-2 12 or enter judg
ment or decree in confoml ity therewith under 
Section 29-5-215 where the arbitrati'On hear
ing 'Or award was made outside of the United 
Slates and its territories and the foreign staLe 
wherein the award was made does not grant 
reciprocity in recognition and enforcement of 
arbiU"3tion awards made in the United Sl.::alcs 
01· its ten;torit:s. 

10. Defendant argues that plaintiffs failure to 
provide a timely irrevocable letter of credit as 
mandated by its contract with defendant meets 
the foul' clcmenlS of fraud as defined by Tennes
see jurisprudencc. The elements of fraud are: 
(J) intentional misrepresentation of material fact. 
(2) knowledge of the falsity of that representa
tion. (3) injury caused by reasonable reliance on 
the representation, and (4) a promise of future 
action with no intent to perform. Axline v. Kut -

T.C.A. § 29-5- 220(a). 

}'2. Before applying Tennessee law. the Court 
must detcrmine tha i it h.::a!> !>Ubjccl math!I' jun:.
diction. Subject matter jurisdiction exists pursu
ant to 9 U.S.C. § 203 and pursmmt to 28 U.S.C. 
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state law t..1.nnol support this Court's en
forcement of plaintiffs award. Tennessee 
law provirlp~ thal arbitration awards may be 
\'acated where the aWal'r! was "procured by 
corruption. fraud or other undue means." 
T.C.A. §§ 29-5-213(0)(1 ) and T.CA. §§ 2!)... 

5-313(a)(1 ). 
I 

(9 1 It is unn~c.ssary for the Court to 
d»tail defendant's specific aUeg-ations of fraud 
committed h.v plaintiff because defendant's 
allegations involve the merit. ... of the contrac
tual dispute and as :::uch are issues not prop
erlr nefm'e this Court. A Court will not 
reconsider the merits of the breach of con
tract. dispute \ .... hich is f'UbjecL to arbitrati0f}.;j 
1::J..nited Stl'ft/lI'orkern of Alltc l'ica 11, Enter~ 
PI'*" Wheel & Ca .. ('orp .. :l6:1 U.S. 593. 80 
S.Ct. J358. 4 L.Ed.2d 1424 (1960): Orion 
Sitipph(g & Tradmy Co. v. Eastern State. 
Petrole'ILm Corp .. 312 F.~d 29~. Cflt. denied 
373 U.S. 949. 8.3 S.Ct. 1679. 10 L.Ed.2d 705 
(2d Cir.1963). See oShN ... O" HayrU"rI Stone. 
inc. ,'. Liallg, 493 F.Supp. 104 (N.D.LU.1980) 
(holding that an arbitration award may not 
be vacated for manifest disregard of the law 
01" as fund:lmentally llT-duonal unless there 
wa..:.; failure to decide in accordance with rele
vant provisions of law and not mere error in 
inLerpret.'ltions of law). Furthennol"e, the 
arbitrator iR nOt required to explain or give a 
rea.-;on for an award. Shearson Hayden 
Stone. Inc. v. Liang. 65.3 F.2d 310, 312 (7th 
Cir.I98I ). 

I Defendant essentially argues that the arbi
trdtion award shouJd never have been ren
del'ed because plaintiff failed to provide irre
vocable letters of credit in the time required 
under tbe contract between the parties. De
fendant further contends that delivery of the 
remainder of shipment:; due to plaintiff by 
defendant was not required under the con
tracts until April-June 1995. and therefore. 
no breach could have taken place until these 
dates had passed. Ai; these are issues con
cerning the melits of the dispute. they al'e 
not proper considerations for this Court. 

r Fraud. as covered by 9 U.S.C. § 10(a), 
requires a showing of bad faith during the 

§ 1332. which covers case::. where the matter in 
contro"el'Sv exceed:.. $50 ,000 exclusive of inter
eSls and c'o"ts. and b between a citizen of lhe 
SUle of Tennes~e and the !>ubjecl of a forclgn 

arbitration proceedings, such as bribery, un
disclosed bias of tbe arbitrator, or willfully 
destroying evidence, and further requires 
that uch evidence of fraud was unavailable 
to the arbitrator during the course of the 
proceedingJ See Steelw<rrkers, 363 U.S. at J 
597, 80 S.Ct. at 1361 (stating that if an 
arbitrator were bribed tbe result would be 
equivalent to an arbitrator dispensing his 
own brand of individual justice); SluJarsan. 
493 F.Supp. at 108-109 (stating that the ar
bitrator's finding that the brokerage firm 
has unlawfully terminated employee could 
not be vacated on ground that it was pro
cured by undue means, absent 0 finding of 
bad faith or corruption: and in order to 
ohtain vacation of arbitration award on 
ground of newly discovered evidence, party 
was required to show that it could not have 
discovered evidence prior to arbitration pro
ceeding): ComnwnweaJ.th CoaLings Corp. v. 
Cont"irumta/, CasUaJ.tl! Co., 393 U.S. 145, 89 
S.Ct. 337, 21 L.Ed.2d 301 (1968) (jn dispute 
between subcontractor and prime contractor, 
where neither the prime contractor nor arbi
trator disclosed the close financial relations 
that existed between them for a number of 
years. the subcontractor was entitled to have 
the award set aside); Lafarge Ccm-"eils Et 
Etudes. S.A. v. Kai3er Cement and Gypsum 
Cory)., 791 F .2d 1334 (9th Cir.1986) (only 
extraordinary circumstances warrant setting 
.,side an arbitration award). 

I 
[JO) In the present matter, defendant 

does not allege that plaintiff concealed infor
mation from the arbitrator, or that the arbi
trator was not privy to relevant information. 
Nor does defendant allege that the proceed
ings were suspect in any manner, or that. 
evidence of fraud was only discovered after 
the arbitration proceedings. Defendant sim
ply contends that the arbitrator's decision 
was faulty. Such an objection cannot consti
tute fraud under 9 U.S.C. § 10(a), 9 U.S.C. 
§ 207, T.CA. § 29-5-213(a)(I), or T.CA. 
§ 29--5-313(0)(1); if it did so constitute, any 
unsuccessful party would have recourse to 

Slale. T.e.A. § 29-5-212. -21S. -312. and -315 
provide for the entry of a judgmenL based upon 
the arbiu"alion award. 
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WOJCIK v. AETNA LIFE INS. AND ANNUITIES CO. 729 
Cite .. 916 F.Supp. 729 (N.D.III . 1996) 

contest 
tiona. 

arbitration claims under those sec· er's officer, alleging several claims revolving 

.... For the above reasons, the Court hereby 
enforces plaintiffs arbitration awardJ The 
arbitration award provides that plaintiff will 
receive interest in the amount of two percent 
per annum over the New York prime rate, 
from June 5, 1995 to the date of payment. 

::::iUD~5,~an~ ~:teint~~ ~ 
this Court's judgment." From the date of 
this judgment until paymen interest will 
accrue as provided in 28 U.~C. § 1961. All 
other terms of the arbitration award are 
enforced by this Court, 'and defendant is 
bound to pay plaintiff in accordance with 
those terms. 

This motion DENJ-ES defendant's motions 
to dismiss, and renders MOOT plaintiffs mo

• n to strike. T)1e clerk is directed to enter 
Wudgment for o,e plaintiff in the amount of 

$2,937,950.00 f lUS $52,802.00 interest in ac
cordance witJI the arbitration award, and in
terest wilj accrue as provided in 28 U.S.C. 
§ 1961 from the date of this judgment. 

SO ORDERED. 

David A. WOJCIK, Plaintiff, 

v. 

AETNA LIFE INSURANCE AND ANNU· 
ITIES COMPANY, Edward F. Bacher, 
and Edward F. Sommer, Defendants. 

around alleged conspiracy by defendants to 
destroy agent's business. Clarifying its or· 
der at 901 F.Supp. 1282, and considering 
individual defendants' renewed motion to dis
miss, the District Court, Castillo. J., held 
that: (1) former agent's claims against insur
er were subject to arbitration under National 
Association of Securities Dealers (NASD) 
code, even though agent signed NASD Form 
U-4 prior to amendment of code to encom
pass arbitration of employment disputes; (2) 
claims involving all three defendants were 
arbitrable as disputes "among members and 
associated persons"; and (3) former agent's 
claims solely agalnst other individual defen
dants were disputes solely between or among 
associated persons and were not covered by 
arbitration provisions of NASD code. 

Ordered accordingly . 

1. Exchanges ~11(12) 

Agreement to arbitrate, as embodied in 
agent's application for registration with Na
tional Association of Securities Dealers 
(Form U-4), required arbitration of agent's 
employment disputes with insurer, even 
though amendment to NASD code requiring 
arbitration of employment disputes did not 
become effective until approximately nine 
and three-quarter years after agent signed 
Form U-4, where action was brought after 
effective date of NASD code amendment and 
some of conduct that was subject of com
plalnt took place after effective date of 
amendment. 

2. Exchanges ~1l(12) 

• • No. 95 C 1447. Arbitration was required under National 
Association of Securities Dealers (NASD) 
code of insurance agent's claims alleging in
terference \\.rith prospective business advan
tage, deceptive business practices. and civil 
conspiracy by insurer. its agent and its offi
cer pursuant to provision of code requiring 
arbitration of any dispute. claim or contro
versy between or among "members and ass0-

ciated persons." 

United States District Court, 
N.D. Dlinois, 

Eastern Division. 

Feb. 20, 1996. 

Former insurance agent brought suit 
against insurer, insurance agent and insur-

13. Plaintiff drafted and submitted to the Court an 
order confinning and enforcing foreign arbitra-

tion a ..... ard.. in which it waives interest pending 
the Coun 's ruling in this maner. 

 
United States 

Page 9 of 9

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  




