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not open an avenue' to recovery, against 
Connecticut General Accordingly,,-, the 
judgment of the district court dismissing 
the complaint is affirmed. 

CARGILL INTERNATIONAL SA .• and 
Cargill. B.V .• Plaintiff,....Appellants. 

v. 

MIT PAVEL DYBENKO, her engines. 
tackle. etc .. in rem: Novorossiysk Ship
ping Co., in personam. Defendant,....Ap
pellees. 

No. 960. Docket 92-7876. 

United States Court of Appeals, 
Second Circuit. 

Argued Feb. 17, 1993. 

Decided April 19, 1993. 

Dutch company which purchased soy
bean oil brought suit against Russian ship
ping company, which was owned by the 
former Soviet Union. Summary judgment 
was granted in favor of Russian shipping 
company by the United States District 
Court for the Southern District of New 
York, Charles E. Stewart, Jr., J. , denying 
request to compel Russian shipping compa
ny to arbitrate in London based on rmding 
of lack of subject matter jurisdiction under 
Foreign Sovereign Immunities Act (FSIA). 
Dutch company appealed. The Court of 
Appeals, Oakes, Circuit Judge, held that 
district court had jurisdiction to assess 
whether Dutch company which purchased 
soybean oil was third-party beneficiary of 
arbitration clause contained in charter par
ty between Russian shipping company and 
shipper, 'for purpose of determining wheth
er subject jurisdiction existed under . the 
FSIA. ," 

Reversed and remanded. 
,'. 

1. International Law ~10.34 " 
Russian shipping company, which was 

owned by former Soviet Union, but which 
was in early stages of privatization, was 
"foreign sovereign" protected under the 
Foreign Sovereign Immunities Act;. compa
ny had not sold shares or taken any other 
steps toward privatization, and even after 
one half of shares were distributed. nearly 
half of shares would remain with Russian 
State Property Fund for period of three 
years. 28 U.S.C.A. §§ 1602-1611. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

2. Federal Courts ~921 
Although there is controversy over 

whether subject matter jurisdiction is mea
sured from time of acts in question or from 
time of trial, it cannot be found retroactive
ly from time of appeal. 

3. International Law <&=>10.31 
If none of exceptions to immunity ap

plies, under the Foreign Sovereign Immuni
ty Act (FSIA), court lacks both subject 
matter jurisdiction and personal jurisdic
tion. 28 U.S.C.A. §§ 1330, 1330(a. b), 1605-
1608. 

4_ International Law ~10.31 
"Sovereign entity" under the Foreign 

Sovereign Immunity Act (FSIA) is entitled 
to immunity unless one of statutory excep
tions applies. 28 U.S.C.A.. §§ 1602-1611. 

5. International Law <&=>10.38 
Once defendant presents prima facie 

case that it is foreign sovereign, plaintiff 
has burden of going forward with evidence 
showing that, under exceptions to Foreign 
Sovereign Immunities Act (FSIA), immuni
ty should not be granted, although ultimate 
burden of persuasion remains with alleged 
foreign sovereign. 28 U.S.C.A. §§ 1602-
1611. 

6. International Law ~ 1 0.33, 10_34 
Agreement by Russian shipping com

pany wholly owned by the former Soviet 
Union to arbitrate in London was not suffi
cient to show that Russian company had 
impliedly waived its immunity to jurisdic
tion in the United States under the Foreign 
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Sovereign Immunity Act (FSlA), especially Awards, Art. I et seq." 9 U.s.C.A •• § 201 
in favor of buyer, a nonparty to agreement. note. , .. ,, ' '. (" , .. ' '': .. . , 

. 28 . U.S.C.A. §§ 1605, 1605(a)(I). . ._. .,: !;, ;' 
11. Arbitration *=>82.5 

7. International Law IS=> 1 0.32 
When case involves implied waiver un

der the Foreign Sovereign Immunities Act 
(FSIA), court should be even more hesitant 
to extend waiver in favor of third parties, 
and such waiver will not be implied absent 
strong evidence of sovereign's intent. 28 
U.S.C.A. §§ 1605, 1605(0)(1). 

8. International Law 1S=>10.32 
Agreement to arbitrate in foreign 

country, without more, ought not to oper
ate as waiver of· sovereign immunity in the 
United States courts under the Foreign 
Sovereign Immunities Act (FSIA), especial
ly in favor of nonparty to agreement. 28 
U.S.C.A. §§ 1605, 1605(a)(1). 

9. International Law IS=> 1 0.32 
Treaties 1S=>8 

Convention on Recognition and En
forcement of Foreign Arbitral Awards 
(CREf AA) is the sort of treaty Congress 
intended to include in arbitration exception 
to Foreign Sovereign Immunities Act 
(FSIA), so that if alleged arbitration agree
ment existed between Russian shipping 
company owned by Soviet Union and seller, 
it satisfied requirements for subject matter 
jurisdiction under the Convention and 
FSIA. 28 U.S.C.A. § 1605(a)(6)(B); 9 
U.S.C.A. §§ 201-208; Convention on the 
Recognition and Enforcement of Foreign 
Arbitral Awards, Art. I et seq., 9 U.S.C.A. 
§ 201 note. 

10. Arbitration *,,82.5 
International Law IS=> 13 
Three basic requirements must be met 

for district court to find jurisdiction under 
the Convention on Recognition Enforce
ment of Foreign Arbitral Awards (CRE
FAA): award must arise out of legal rela
tionship which is commercial in nature and 
which is not entirely domestic in scope; ;md 
if those requirements are met, arbitration 
must be ordered unless court finds agree
ment null and void, inoperative, or incapa
ble of being performed. 9 U.S.C.A. 
§§ 201-208; Convention on the Recognition 
and Enforcement of Foreign ' Arbitral 

'. ',' 
International Law IS=> 13 

Goal of Convention on the Recognition 
and Enforcement' of Foreign Arbitral 
Awards (CREFAA), and principal purpose 
underlying American adoption and imple
mentation of it, was to encourage recogni-' 
tion and enforcement of commercial arbi
tration agreements in international con
tracts and to unify standards by which 
agreements to arbitrate are observed and 
arbitral awards are enforced in signatory 
countries, and thus, Convention should be 
broadly interpreted to effectuate goals. 9 
U.S.C.A. §§ 201-208; Convention on the 
Recognition and Enforcement of Foreign 
Arbitral Awards, Art. I et seq., 9 U.S.C.A. 
§ 201 note. 

12. International Law tS=>10.34. 13 

District court had jurisdiction to assess 
whether Dutch company which purchased 
soybean oil was third-party beneficiary of 
arbitration clause contained in charter par
ty between seller and Russian shipping 
company, which was owned by former Sovi
et Union, for purposes of determining 
whether subject matter jurisdiction existed 
under the Foreign Sovereign Immunities 
Act (FSIA) in action by buyer against ship
ping company to recover for cargo dam
ages; district court was required to weigh 
contractual arguments before it could de
termine that no arbitration agreement ex
isted. and hence that it lacked jurisdiction. 
28 U.S.C.A. § 1605(!l)(6)(B); 9 U.S.C.A. 
§§ 201- 208; Convention on the Recognition 
and Enforcement of Foreign Arbitral 
Awards, Art. I et seq., 9 U.S.C.A. § 201 
note. 

13. International Law 1S=>10.37 

District court must look to substance 
of allegations to determine jurisdiction im
der the Foreign Sovereign Immunitiea Act 
(FSIA), and in resolving jurisdictional dis
pute, court must review pleadings and any 
evidence before it, such as affidavits: . 28 
U.s.C.A. §§ 1602-161L - ,. 
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14 •. Shipping· cB=>39(2) .. j. . . ..; -' .. p. BACKGROUND· 

"Charter party" is just a species of '" -
contract, subject to same rules of interp~ On June 14, 1988, CBV, a Dutch corpora-
tation as any other binding agreement. tion with its principal offices in Amster

dam, bouglit 7,000 metric tons of crude 
Argentine degumrned soybean . oil from 
CISA, a company incorporated under the 
laws of the Netherlands Antilles and based 
in Geneva, Switzerland, Subsequently, 
CISA entered into a Charter Party with 
Novorossiysk, an entity wholly owned by 
the former Soviet Union, to transport the 
oil from Argentina and Brazil to the N eth
erlands aboard Novorossiysk's ship, the 

. l . . .. . "':' ~ 

15_ Shipping cB=>39(7) 

In order to enforce ·arbitration ~gree
ment in charter party against third-party 
beneficiary, third party must show that 
parties to the contract intended to confer 
benefit on it when contracting; it is not 
enough that some benefit incidental to per
formance of contract may accrue to third 
party. 

Caspar F. Ewig, New York City (Frances 
C, Peters, Hill, Rivkins, Loesberg, O'Brien, 
Mulroy & Hayden, of counsel), for plain
tiffs-appellants, 

George B. Freehill, N ew York City (Free
hill, Hogan & Mahar, of counsel), for defen
dant-appellee N ovorossiysk Shipping Co, 

Before: OAKES, ALTIMARI and 
MAHONEY, Circuit Judges. 

OAKES, Circuit Judge: 

Plaintiff-Appellant, Cargill B. V, 
("CBV"), appeals from the grant of sum
mary judgment by the United States Dis
trict Court for the Southern District of 
New York, Charles E. Stewart, J r" Judge, 
in favor of the defendant, N ovorossiysk 
Shipping Company ("N ovorossiysk"), deny
ing plaintiffs' request to compel N ovoros
siysk to arbitrate in London.' Cargill Int 'Z 
S.A. v, MI T PAVEL DYBENKO, No. 90 
Civ. 3176, 1992 WL 42194, 1992 
U.S,Dist.LEXIS 2329 (S,D,N.Y. Feb, 26, 
1992), The district court found that Novo
rossiysk was a foreign sovereign and that 
CBV had failed to establish jurisdiction un
der the Foreign Sovereign Immunities Act, 
28 U,S,C. §§ 1602-1611 (198:8 ~ Supp, JII 
1991) ("FSIA"), For the reasons that fol
low, we reverse ' and re~d. . . -. '. 

. ': : ·'. ~ l • - , 

I. The parties stipulated ·that Cargill Internation· 
aI S.A. ("ClSA H) would stay its claims apinst 

.Novorossiysk pendins the outcome of arbitra· 
tion in London institutt:d by CISA. pursuant to 
the arbitration clause in the Charter Party. This 
appeal therefore is brought only by CBV, .. 

MIT Pavel Dybenko': 

Under Clause 24, in Part II of the Char
ter Party, any dispute arising out of the 
Charter Party is to be submitted to arbitra
tion in either New York or London, "which
ever place is specified in Part I of this 
charter pursuant to the laws relating to 
arbitration there in force," Clause K of 
Part I specifies London as the site . for 
arbitration proceedings. In addition, 
Clause 28 of the Special Provisions append
ed to the Charter Party provides that the 
bills of lading should "incorporate particu
lars of Charter Party j,e. . . . -Arbitration 
in London should be stated in the Bill of 
Lading." 

On July 1&-18, 1988, the MIT Pavel Dy
benko was loaded with 9,100 metric tons of 
degummed soya bean oil in San Lorenzo, 
Argentina, and on July 23, 1988, with 5,750 
metric tons in Rio Grande, Brazil. Pursu
ant to the terms of the Charter Party, 
CISA, through its Argentine agentsl ship
pers, had the bills of lading presented to 
the master of the Pavel Dybenko for his 
signature. Despite Clause 28 of the Char
ter Party, the bills of lading failed to "in
corporate particulars" of the Charter Par
ty, including the arbitration provision, 
CBV is the receiver and holder of bills of 
lading issued in connection With this cargo. . . ' . . , ' . ,., 
:z. The defendant vessel, the MIT Pavel Dybenko. 

does not sail into· American waters. and no 
service of process has been effectuated apinst 
the vessel or any representative. The federal 
morts therefore have no jurisdiction over the 

• vessel. . 
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After arrival in Amsterdam, CBY sub
jected the cargo to chemical analysis and 
allegedly found it to have been contaminat
ed with hydrocarbons during the course of 
the voyage. As a result CBV claimed mon
etary damages in the amount of $920,000. 
CBV presented its claim to the West of 
England Shipowners Mutual Insurance As
sociation ("West of England'').' As securi
ty for the claim, West of England guaran
teed by letter that it would appear and pay 
any judgment rendered by a Dutch court 
having jurisdiction in this case. From July, 
1989 to April, 1990, the parties' insurance 
representatives entered into three agree
ments extending CISA and CBVs time to 
commence legal proceedings agains t the de
fendants. The last extension granted by 
defendants was to expire on May 9, 1990. 

On May 7, 1990, the plaintiffs sought an 
additional three-month extension. They 
telexed their request to Novorossiysk's 
headquarters in Moscow. Apparently the 
request arrived on a state holiday and re
ceived no response. As a result, on May 9, 
1990, CISA designated its arbitrator in 
London under the terms of the Charter 
Parry. Both CBV and CISA also brought 
this suit against the defendants in order to 
protect whatever rights they might have in 
the United States. the only forum in which 
the statute of limitations had not yet ex
pired. No other fora remained open to 
them at the time. The complaint sought an 
order to compel Novorossiysk to arbitrate 
in London. As noted above, CISA has 
agreed to stay its claims pending the out
come of its arbitration in London. 

In CBY's suit before the district court, it 
alleged jurisdiction based on three excep
tions to the FSIA: the waiver exception, 
the arbitration exception, and the maritime 
lien exception, found respectively in 28 
U.S.C. §§ 1605(a)(I), 1605(a)(6)(B), and 
1605(b) (1988 & Supp. III 1991). The dis
trict court found none of the exceptions to 
be applicable. First, the court found rio 
implicit or explicit waiver by Novorossiysk 
of its sovereign immunity due to its agree
ment in the Charter Parry to arbitrate dis-

3. West of ' England is Novorossiysk's "PaadI 
Club," the Protection and Indemnity AssoO"iOD 

putes in London. Second, the court noted 
that the bills of lading contained no arbitra
tion clause and thus the arbitration excep
tion did not apply. The court refused to 
consider CBV's argument that it was a 
third-party beneficiary of the arbitration 
clause in ·the Charter Parry. According to 
the court, it required a "basis for subject 
matter jurisdiction" in order to reformulate 
the contract between CBV and N ovoros
siysk. Third, the court found that the 
plaintiffs had met none of the requirements 
to enforce a maritime lien. 

Because a court has jurisdiction to deter
mine its own jurisdiction, we reverse and 
remand to the district court for a determi
nation of whether CBY can prove its third 
party beneficiary status and thus establish 
subject matter jurisdiction. 

DISCUSSION 

CBY, having dropped its maritime lien 
argument, maintains that N ovorossiysk has 
waived its immunity on two grounds listed 
in the FSIA. CBY also argues for the first 
time that Novorossiysk is no longer a sov
ereign entity and should be denied immuni
ty on that ground. We address these argu
ments below, beginning with the newest 
one. 

A. Novorossiysk's Status as a Sovereign 
Entity 

[1] On appeal, CBY argues that Novo
rossiysk is no longer immune to suit as a 
foreign sovereign. According to CBY, the 
defendant has begun the process of privati
zation and therefore should no longer be 
considered a .sovereign entity. We reject 
this argument. 

[2] Initially, we note that although 
there is a controversy over whether subject 
matter jurisdiction is measured from . the 
time of the acts in question or from time of. 
trial, compare, e.g., Gould, Inc. v. Pechi
ney Ugine 'Kuhlmann, 853 F.2d 445, 450 
(6th Cir.1988) ("det.&nnination of whether a 
party is subject to the court's jurisdiction 
.. . should be based upon a party's status 

which provides the company's liability iDSW" 
once. 
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at the time the · act complained of · 0c

curred") cm dismissed, - U.S. - , '112 
S.Ct. 1657, 118 L.Ed.2d 317 (1992), with, 
e.g., Wolf v. Banco Nacional de Me::cico, 
S.A., 739 F.2d 1458, 1460 (9th Cir:1984) 
(banks nationalized after acts occurred but 
before suit), cm denied, 469 U.S. 1108, 
105 S.Ct. 784, 83 L.Ed.2d 778 (1985), we do 
not believe it can be found retroactively 
from the time of appeal. 

CBV argues that the policy behind the 
FSIA is inapplicable in this case. As it 
notes, the FSIA was enacted to address 
"the potential sensitivity of actions against 
foreign states." H.R.Rep. No. 1487, 94th 
Cong., 2d Sess. 32 (1976), reprinted in 
1976 U.S.C.C.A.N. 6604, 6631 ("House Re
port"). Thus, it aimed "to facilitate and 
depoliticize litigation against foreign states 
and to minimize irritations in foreign rela
tions arising out of such litigation." Id. at 
45, reprinted in 1976 U.S.C.C.A.N. at 6634 
(executive ' communication from Depart
ments of State and Justice enclosing draft 
bill for consideration of the House). We 
disagree with CBV that "sensitivity" is no 
longer an issue. Indeed, an even greater 
hesitancy may be necessary in situations 
such as these where nationalized companies 
are in the process of being privatized. Par
ticularly in the case of the former Commu
nist world, American interests are strongly 
implicated in seeing that the transition to 
private enterprise goes smoothly. More
over, the foreign state may remain finan
cially responsible for any judgments won 
against a former state-owned entity, espe
cially where the acts at issue occurred 
when the entity was still under government 
control. 

In any case, according to the documents 
submitted by CBV, while Russia has ap
proved N ovorossiysk' s plan to privatize, 
N ovorossiysk has not sold shares or taken 
any other steps toward privatization. Even 
after the flfSt shares are distributed, near.. 
ly half of the shares will remain with the 
Russian State Property Fund for a period 
of three years. We consider an entity at 
such an early stage of privatization 1;0, be 
sovereign under the FSIA. 

B. Exceptions to Foreign Sovereign Im-
munity ' . . , 

[3] The stat ,.y provisions governing 
subject matter .. . j personal jurisdiction 
over foreign s l:;, '£ ~re codified at 28 U.S.C. 
§ 1330 (1988). ., .cion 1330(a) provides for 
subject matter j risdiction whenever a for
eign state is not L ntitled to immunity either 
under the subst:J." tive provisions of FSIA 
§§ 1605-1607, or under any applicable in
ternational agreement. Section 1330(b) 
provides that personal jurisdiction exists 
whenever subject matter jurisdiction exists 
under subsectior. (a) and service of process 
has been mad under 28 U.S. C. § 1608 
(1988). Thus, if none of the exceptions to 
immunity applies, the court lacks both sub
ject matter jurisdiction and personal juris
diction. Verlinden B. V. v. Central Bank 
of Nigeria, 461 U.S. 480, 485 n. 5, 103 S.Ct. 
1962, 1967 n. 5. 76 L.Ed.2d 81 (1983). Sub
ject matter jurisdiction must be ascertained 
flfSt. See House Report 13, reprinted in 
1976 U.S.C.C.A.N. at 6612. 

[4,5] As a sovereign entity wider the 
FSIA, Novorossiysk is entitled to immunity 
unless one of the statutory exceptions ap
plies. Saudi Arabia v. Nelson, - U.S. 
- , -, 113 S.Ct. 1471, 1476, 123 
L.Ed.2d 47 (1993). Verlinden, 461 U.S. at 
493--94, 103 S.Ct. at 1971-72; Shapiro v. 
Republic of Bolivia, 930 F.2d 1013, 1017 
(2d Cir.1991). Once the defendant presents 
a prima facie case that it is a foreign 
sovereign, the plaintiff has the burden of 
going forward with evidence showing that, 
under exceptions to the FSIA, immunity 
should not be granted, Baglab Ltd. v. 
Johnson Matthey Bankers Ltd., 665 
F.Supp. 289, 293--94 (S.D.N.Y.1987), al
though the ultimate burden of persuasion 
remains with the alleged foreign sovereign. 
Forsythe v. Saudi Arabian Airlines 
Corp., 885 F.2d 285, 289 n. 6 (5th Cir.1989). 

CBV argues that Novorossiysk, if found 
to be a sovereign entity, is not entitled to 
sovereign immunity under two exceptions 
to the FSIA. First, CBV contends . that 
N ovorossiysk has waived its immunity un
der 28 U.S.C. § 1605(a)(1) (1988), the waiver 
exception, by agreeing to arbitrate its dis
pute with CISA; second~ cav asserts that 
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Cite u 991 F~ 1012 (2nd Clr. 1993, 

the arbitration exception, 28 U,s.C. [7,8) In Zernicek v. Petro/eo .• Merica
§ 1605(a)(6) (Supp. III 1991), also deprives nos, 614 F.Supp. 407, 411 (S.D.Tex.19f!5), 
Novorossiysk of immunity. a/I'd, 826 F.2d 415 (5th Cir.1987), cerL de-

Section 1605 provides in pertinent part: nied, 484 U.S. 1043, 108 S.CL 775, . 9f! 
(a) A foreign state shail not be immune L.Ed.2d 862 (1988), the court nored that 
from the jurisdiction of courts of the courts have interpreted the waiver provi-
United States or of the States in any sion narrowly: "most courts have refused 

case-
(1) in which the foreign state has 
waived its immunity either explicitly or 
by implication, 

or 
(6) in whiCh the action is brought, ei
ther to enforce an agreement made by 
the foreign state with or for the bene
fit of a private party to submit to 
arbitration all or any differences which 
have arisen or which may arise be
tween the parties with respect to a 
defined legal relationship, whether con
tractual or not, . concerning a subject 
matter ~apable of settlement by arbi
tration under the laws of the United 
States . . . if . .. (B) the agreement or 
award is or may be governed by a 
treaty or other international agree
ment in force for the United States 
calling for the recognition and enforce
ment of arbitral awards . ... 

28 U.S.C. § 1605 (1988 & Supp. III 1991) . 

1. The Waiver Argument 

[6) The waiver exception permits feder
al courts to assert jurisdictioo over any 
foreign sovereign that waives its immunity 
"either explicitly or by implication." 28 
U.S.C. § 1605(a)(1). The House Report 
which accompanied the FSIA listed three 
examples of implicit waivers: when (1) a 
foreign state has agreed to arbitrate in 
another country; (2) a foreign state has 
agreed that the law of a particular country 
shall govern; or (3) a foreign state has 
filed a responsive pleading but has failed to 
raise the defense of sovereign immunity. 
See House Report at 18, reprinted in 
U.S.C.C.A.N. at 6617. 

4. As stated by Senator Mathias. the main spon· 
sor of the bill to amend the FSlA to provide for 
this exception, "unless the arbitration agree
ment is enforceable, the arbitration is meaning· 

to find an implicit waiver of immunity to 
suit in American courts from a contract 
clause providing for arbitration in a coun
try other than the United States." More
over, it is rare for a court to find that a 
country's waiver of immunity extends to 
third parties not privy to the contract. Id. 
(citing cases). When the case involves an 
implied waiver, we think that a court 
should be even more hesitant to extend the 
waiver in favor of third parties. We agree 
with these courts that such a waiver will 
not be implied absent strong evidence of 
the sovereign's intent. In Maritime Ven
tures Int'l, Inc. v. Caribbean Trading & 
Fidelity, Ltd., 689 F.Supp. 1340, 1351 
(S.D.N .Y.1988), the court warned that a 
broader interpretation "would result in a 
vast increase in the jurisdiction of the fed
eral courts over matters involving sensitive 
foreign relations." Because of these con
cerns, an agreement to arbitrate in a for
eign country, without more, ought not to 
operate as a waiver of sovereign immunity 
in United States courts, especially in favor 
of a non-party to the agreement. Thus, 
CBV may not depend on Novorossiysk's 
agreement to arbitrate with CISA in Lon
don to show that the Soviet entity had 
impliedly waived its immunity to jurisdic-
tion in the United States. . 

2. The Arbitration Exception 

[9) Section 1605(a)(6)(B) of the FSIA 
provides an exception to sovereign immuni
ty in cases where a foreign state has 
agreed to arbitrate and the arbitration 
agreement is or may be governed by a 
treaty signed by the United States calling 
for the recognition and enforcement of ar
bitral awards.' CBV argues that it may 

less . . . . This amendment will reassure busi
nesses that the international arbitration process 
will work. It does so by amending the FSlA to 
say that an agreement to arbitrate constitutes a 
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enforce the arbitration clause contained in 
the Charter- Party agains t N ovorossiysk as 
a third party beneficiary to · the ' Charter 
Party, and that this clause is governed by 
. the Convention on the Recognition and En
forcement of Foreign Arbitral Awards, · 21 
U.S.T. 2517, TJ.A.S. No. 6997, 330 U.N.T.S. 
3 (the "Convention"). 

The United States became a party to the 
Convention in 1970 and Congress soon en
acted implementing legislation, codified as 
Chapter II of the Federal Arbitration Act, 9 
U.S.C. §§ 201-208 (1988). Congress vested 
federal district courts with original jurisdic
tion over any action or proceeding "falling 
under the Convention," having deemed 
such an action "to arise under the laws and 
treaties of the United States." . 9 U.S.C. 
§ 203. See also Dworkin-Cosell Interair 
Courier Serv. , Inc. v. Avraham, 728 
F.Supp. 156, 158 (S.D.N.Y.1989) (the Con
vention "vests United States' district 
courts with original jurisdiction ... over 
actions concerning ,[aJn arbitration agree
ment ... ' "). Furthermore, the statute 
states that "[aJn arbitration agreement ... 
arising out of a legal relationship, whether 
contractual or not, which is considered as 
commercial, including a transaction, con
tract, or agreement described in section 2 
of this title, falls under the Convention." 
9 U.S.C. § 202 (emphasis added)' 

[to] As the 9th Circuit stated in Minis
t ry of Defense of the Islamic Republic of 
Iran v. Gould, Inc., 887 F.2d 1357, 1362 
(9th Cir.1989), cert. denied, 494 U.S. 1016, 
110 S.Ct. 1319, 108 L.Ed.2d 494 (1990), 
three basic requirements must be met for a 
district court to find jurisdiction under the 
Convention: "the award (1) must arise out 
of a legal relationship (2) which is commer
cial in nature and (3) which is not entirely 
domestic in scope." If a district court 
finds that these requiremetits are met, it 
must order arbitration unless it finds the 
agreement "null and void, inoperative or 

waiver of immunity in an action to enforce that 
agreement or the resultant award." 131 Cong. 
Roc. 55369 (daily ed. May 3, 1985) (Statement of 
Sen. Mathias). 

incapable of being performed." Conven
tion, Article Il(3). 

[11) As the Supreme CoUrt obserVed in 
Scherk v. AlberUr-Culver Co., 417c U.S . 
506, 520 n. IS, 94 S.Ct. 2449, 2457 n. IS, 41 
L.Ed.2d 270 (1974), 

[tJhe goal of the Convention, and the 
principal purpose "Ullderlying the Ameri
can adoption and implementation of it, 
was to encourage recognition and en
forcement of commercial arbitration 
agreements in international contracts 
and to unify the standards by which 
agreements to arbitrate are observed and 
arbitral awards are enforced in the signa
tory countries. 

Thus, the Convention should be broadly 
interpreted to effectuate the goals of the 
legislation. Moreover, when the Conven
tion is read together with the FSIA's arbi
tration exception, which gives jurisdiction if 
an arbitration agreement "is or may be 
governed" by a treaty, 28 U.S.C. 
§ 1605(a)(6)(B) (emphasis added), it evinces 
a strong legislative intent to provide en
forcement for such agreements. We agree 
with CBV that the Convention is exactly 
the sort of treaty Congress intended to 
include in the- arbitration exception. If the 
alleged arbitration agreement exists, it sat
isfies the requirements for subject matter 
jurisdiction under the Convention and 
FSIA. 

[12] We believe the district court in this 
case erred in deciding that it could not 
assess CBV's third party beneficiary argu
ment because it did not have jurisdiction to 
make this initial determination. Rather 
than considering the allegations to see' if 
they gave the court subject matter jurisdic
tion, the court stated that "regardless of 
the merits," the contractual arguments 
could not be addressed. According to the 
court, it lacked subject matter jurisdiction 
because there was no arbitration agree
ment. Cargill International S.A., 1992 
WL 42194, at ·5', 1992 U.S.Dist.LEXIS 

5. 9 U.s.C. § 206. a section of the legislation 
implementing the Convention. gives a district 
coun the power to compel arbitration tn accor .. 
dance with the agreement. even if the site of 
arbitration is outside of the United States. .. No
vorossiysk does not contest tbis power. 
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2329, at °1&-16. We find,_however; that 
the district court was required to weigh the 
contractual arguments before it could de
termine that no arbitration agreement ex
isted. 

"'Jurisdiction to determine jurisdiction' 
refers to the power of a court to determine 
whether it has jurisdiction over the parties 
to and the subject matter of a suit. If the 
jurisdiction of a federal court is questioned. 
the court has the power and the duty, 
subject to review, to determine the jurisdic
tional issue." 13A Charles A. Wright, Ar
thur R. Miller &. Edward H. Cooper, Feder
al Practice and Procedure § 3536 at 535 
(2d ed. 1984). See also Gould v. Pechiney 
Ugine Kuhlmann, 853 F.2d at 451 ("[T]he 
district court has the power to resolve any 
factual dispute regarding the existence of 
subject matter jurisdiction.").' 

[131 This is equally true in determining 
subject matter jurisdiction under the FSIA. 
As the Supreme Court noted in Verlinden, 
461 U.S. at 493-94, 103 S.Ct. at 1971-72 
(1983), 

[t]he statute must be applied by the dis
trict courts in every action against a for
eign sovereign, since subject-matter jur· 
isdiction in any such action depends on 
the existence of one of the specified ex
ceptions to foreign sovereign immuni
ty. . .. At the threshold of every action 
in a district court against a foreign state, 
therefore, the court must satisfy itself 
that one of the exceptions applies-and 
in doing so it must apply the detailed 
federal law standards set forth in the 
Act. 

Thus, the district court must look at the 
substance of the allegations to determine 
jurisdiction. In resolving the jllrisdictional 
dispute, the district court must review the 
pleadings and any evidence before it, such 
as affidavits. Forsythe, 885 F.2d at 289 n. 
6. See also Bowyer, 875 F.2d at 635 ("Dis
trict courts properly may look beyond the 
complaint's jurisdictional allegations and 

6. Normally, this factual resolution will be reo 
viewed under the clearly erroneous standard. 
Bowyer v. United States Dept. of Air Force; 875 

. F.2d 632. 636 (7th Cir.1989), cut. denied. 493 
U.s. 1046. 110 S.CL 846, 107 LEd.2d 840 (1990); 

view whatever evidence has been submitted 
to determine whether in fact subject matter 
jurisdiction exists.") The district court, if 
necessary, may proceed to a trial on this 
issue. The Federal Arbitration Act, which 
applies to actions under the Convention 
where the two are not in conflict, 9 U.S.C. 
§ 208, authorizes a summary. trial to deter
mine whether an agreement to arbitrate 
actually exists. 9 U .S.C. § 4 (1988). Pro
gressive Cas. Ins. CO. V. C.A. Rel18egura
dora Nacional de Venezuela, 802 F.Supp. 
1069, 1072 (1992). See also Interocean 
Shipping Co. v. National Shipping & 
Trading Corp., 462 F.2d 673, 67&-78 (2d 
Cir.1972), cert. denied, 423 U.S. 1054, 96 
S.Ct. 785, 46 L.Ed.2d 643 (1976). 

[14] CBV alleges that CISA and Nov()
rossiysk intended to make CBV a third 
party beneficiary of the Charter Party and 
in particular of its arbitration clause. 
Thus, to determine whether subject matter 
jurisdiction existed, the district court ought 
to have determined whether, if the facts as 
alleged by CBV are true, the arbitration 
agreement in the Charter Party was intend
ed to benefit CBV. As we noted in AI S 
Custodia V. Lessin Int'l, Inc., 503 F.2d 
318, 320 (2d Cir.1974), a Charter Party is 
just a species of contract, subject to the 
same rules of interpretation as any other 
binding agreement. Custodia, like this 
case, overturned a denial by the district 
court of a motion to compel arbitration 
based upon a finding, without an evidentia
ry hearing, that no arbitration agreement 
existed. 

[i5] In order to enforce the agreement 
as a third party beneficiary, CBV must 
show that "'the parties to that contract 
intended to confer a benefit on [it] when 
contracting; it is not enough that some 
benefit incidental to the performance of the 
contract may accrue to [it].''' McPheeters 
v. McGinn, Smith and Co. , Inc., 953 F.2d 
771, '773 (2d Cir.1992), quoting Kyung Sup 
Ahn V. Rooney Pace, Inc. , 624 F.Supp. 368, 
371 (S.D.N.Y.1985) (in tum quoting Vaz-

in this case, however, the district coun errone
ously concluded that it did not have jurisdiction 
to assess the jurisdictional allegations; We re
view this legal error de novo. 
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man, ~ S.A. 11. Fidelity Int't Bank, . 418 
F.Supp. '1084, 1086 (S.D.N.Y.1976» . . We 
note that if CBV is found to be· a third 
party beneficiary to the Charter Party, it 
may be ' proper for the 'district court to 
enforce the arbitration agreement against 
N ovorossiysk. See Progressive Cas. Ins. 
Co., 802 F.Supp. at 1074 ("It is generally 
held by cases decided under the . ... Con· 
vention that an enforceable arbitration 
clause may be included in a document or 
form incorporated by reference in the par· 
ties' contract.") Because the parties have 
not adequately addressed this issue in their 
briefs, however, we I~ave the arguments to 
them and the district court. We note in 
addition that N ovorossiysk has preserved 
its objections to personal jurisdiction. 

CONCLUSION 

In light of the above discussion, we re
verse and remand for further proceedings. 

Kay N. BROWN; Gilbert Fennema; Min· 
nie G. Fennema; Harold J. Lemmon; 
Marjorie T. Miller; William C. Findt; 
William G. Brown; Loyette Eby; David 
Lawrence; Charles W. Manz, As Trust· 
ee for the Manz Family Trust; Jules 
Belkin; Tony Arlotti; Rita G. Thye; 
Richard O. Slutzky; Alyson Slutzky; 
Judith Alterman; Central Machine & 
Welding, Inc.; George F. Robinson; 
Margaret B. Sealander; Valerie R. 
Lynn; . Ralph Madoff; Lily Madoff; 
Ralph G. Bock; Glen M. Carlson; Nila 
Carlaon; Frederick H •. Duffield; Eliza· 
beth D. Duffield; Richard J. . Paetz; 
Luana Borchers; Emerson Eby; Made· 
line Shields; Albert W .. Shields; . Rose
marie Cobb; Joyce V. Moorehouse; 
Mary K.O. Sanders; Harry J. Beyer; 
Elizabeth Beyer. As Trustees for. the 
Beyer Family trust under agreement 
dated 11/28/77; Gerald K. Doman; 

Gary E. Fischer; Esther W. Fischer; 
Fred T. Baker; Richadean M. Burrow •• 
As Trustee for the Richadean M. Bur
rows Trust under Declaration of trust 
dated 12/19/86; Elizabeth S. Peeler; 
Melvin W. Sewell; Lela H. Sewell; 
Richard F. Bleau; Kathleen A. Bleau; 
Janice J. Bowen; Arthur H. Smith, Jr.; 
Anna Johnell Crimen; Wayne C. 
Schmidt; Robert L. Duff; Donald K. 
Fischer; James R. Cooper; Marguerite 
C. Cooper; Floyd J . Lyne; Carolyn L. 
Lyne; Ralph A. Sternberg; Meta L. 
Sternberg; A. Joseph Creston; T. Jo· 
sephine Creston; Donald M. Shegrud; 
Donald S. Kyle; Jeanniette A. Kyle; 
Rita P. Brown; Ivan R. Bowers; Dora 
J . Bowers; Ralston B. Brown; Jean M. 
Brown; Robert F. Papenmeier; Judy A. 
Papenmeier; Thomas Mathew, Dr.; AI· 
bert W. Beiser; Karolyn K. Kufeld; Ro· 
land C. Kufeld; William M. Smith; 
Maurice W. Keating; Brooks Pool 
Company, Inc.; Scott C. Crawley; 
Owen T. Crawley; Lou Craig; Rudy J . 
Garbien; Josephine M. Garbien; Paul 
Mangold; Imogene Mangold; Robert J . 
Whitten; Della D. Whitten; John W. 
Claughton; Thomas M. Stout; Marilyn 
K. Stout; Louis A. Caporale; Milton R. 
Darling; Dolores W. Darling; R.K. 
Nair, M.D., As Trustee of the R.K. Nair, 
M.D. Pension & Profit Sharing Plan; 
Frank N. Grateau; Virginia W. Gra· 
teau; Burr R. Carlson; Carol D. Carl. 
son; John N. Bailey; James C. Roberts; 
Vivian R. Roberts; James Wilkinson; 
Adolph Albert Pezoldt; Sandra E. Pee 
zoldt; Charles R. Hartwig; Scott B. Ed· 
monds; Thelma Hemenway; Robert A. 
Brandon; Ruth J. Brandon; Anne Z. 
Burgess; Frances S. Hardin. As Trustee 
for the Frances S. Hardin living trust; 
Merle C. Johnson; Beverly A. Johnson; 
James A. Lowry; Shirley L. . Allen; 
Charles I. Trinrud, As Trustee of. the 
Charles I. Trinrud trust under declara
tion of trust dated 12116/83; John . J. 
Kokemor, M.D.; Leslie Mayberry; Har· 
vey S. Wright; June E. Jarmer, As 
Trustee of the June E. Jarmer Revoca· 
ble Trust; Edward F. Johnston; Fran
cine E. Johnston; Billy L. Cone; Judy 

 
United States 

Page 9 of 9

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  




