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judge in North Carolina determined the 
amount Guilford owed. 128 B.R. at 628. 
Because the district court must now deter
mine the sum due as attorneys' fees, it is 
prudent for the court simultaneously to fIx 
the amount of penalty interest and enter a 
single judgment,. on which the guarantors 
will be jointly and severally liable. We 
remand the case for that purpose. 

Only the amount of fees and penalty 
interest remains in contention. The district 
court held, 768 F.Supp. at 247 n. 4, that 
penalty interest is due from January I, 
1990, when the defendants dishonored their 
guarantees. The guarantors did not 
present this as an issue on appeal separate 
from their main argument that they owe 
nothing. Any additional arguments they 
may have, they have waived. And it 
should go without saying that the computa
tion of legal fees and costs is not an occa
sion to reopen any of the substantive issues 
that we have resolved, or passed in silence 
as requiring no separate discussion. 

AFFIRMED A.~D REMANDED 
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In separate civil actions, the defen-
dants filed petitions to remove the cases 
from state court to federal "ourt. The 
United States District Court for the South· 
ern District of Illinois, William L. Beatty, 

J., and the United States District CoUrt f ... 
the Western District of Wisconsin, Barbara 
B. Crabb, Chief Judge, remanded the ca..., 
Petitions for mandamus were filed. Tho 
Court of Appeals, Easterbrook, Ciztuit 
Judge, held that: (1) mandamus review .... 
available where a remand order had be." 
premised on acts that occurred after tho 
case had been removed and that allegedl. 
deprived the district court of jurisdicti';' 
that existed at the time of removal: 12\ 
employees' invasion of privacy and inten
tional infliction of emotional distress claims 
were preempted by federal labor law. and 
therefore, removal was appropriate: and 
(3) the failure of all defendants to join I 

removal petition was a procedural def~ 
that deprived the Court of Appeals of jurn
diction to review the remand order, even if 
the defendants invoked the statute rntify
ing the Convention on the Recognition and 
Enforcemellt of Foreign Arbitral Awards 
as the basis for removing. 

Petitions for writ of mandamus gnnt· 
ed in part and denied in part. 

1. Mandamus <>=>44 

Order remanding action to state coun. 
for lack of subject matter jurisdiction ur 
for any defect in removal procedure is not 
ordinarily reviewable by mandamus. :!S 
U.S.C.A. § 1447(c, d). 

2. Mandamus <&=44 
Order remandi ng employees' action to 

state court was reviewable by mandamus if 
subject matter jurisdiction existed at time 
of removal and if remand had been bast<! 
on events that occurred after remo,'al. ~ 
U.S.C.A. § 1447(d). 

3. Removal of Cas •• <>=>25(1) 

Employees' claims against employ~ 
for intentional infliction of emotional di!
tress and invasion of privacy had be<D 
preempted by federal labor law and. the~ 
fore, district court had jurisdiction .,.: 
removed action where employer clall". 
that management rights clause of colle'U'~ 
bargaining agreement gave it authori:Y to 

!1\'aCf 
videotape employees' locker room: P . 
in workplace was ordinary subject of bar 

, 
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'ning and employer's defense required hallway, which enabled the firm to record 
:;:'erpretatiOn of collective bargaining who entered and left the locker room, and 
agreement. 28 U.S.C.A. § 1447(c, d). when, but not what they were doing inside . 

The videotape recorded one instance of a 
joint Gullick-Cheatham visit. Local No. 7-
776 of the Oil, Chemical and Atomic Work
ers International Union, AFL-<::IO, filed 
suit in state court seeking an order re
straining the operation of the camera; 
HJane Doe" sought damages for invasion 
of privacy and intentional infliction of emer 
tional distress. Defendants (Amoco and 
one of its managers) removed the case to 
federal court, contending that despite the 
state-law veneer the suit required the court 
to interpret the collective bargaining agree
ment, creating federal jurisdiction and a 
right to remove under 28 U.S.C. § 1441(b). 

L l!emoval of Cases '""'103 
Failure of all defendants to join remov

al petition justified remand for defect in 
~o\'al procedures, which deprived Court 
of Appeals of jurisdiction to review remand 
order by way of appeal or mandamus, even 
though defendants attempted to invoke 
natute implementing Convention on Recog
oition and Enforcement of Foreign Arbitral 
.\..-a.rds in order to claim that it was not 
DtCOssary to have all defendants join re
moyaJ petition: even if Convention would 
Care justified removal by fewer than all 
defenriants, that did not give defendants 
second opportunity to remove case after 
initial removal had been found to be proce
d-mlly defective. 28 U.S.C.A. § 1447(d) . 

Robert A. Knuti , Jane H. Veldman, R.R. 
lI~!ahan, Lord, Bissell & Brook, Chicago, 
m., Thomas C. Walsh, Rebecca Jackson, 
Sabrina M. Wrenn, Bryan Cave, St. Louis, 
110 .. and Neil L. Brilliant, Amoco Corp., 
Chicago, III .. for petitioners. 

Douglas J . Klingberg, Ruder, Ware & 
lIichler, Wausau, Wis., Lawrence T. Hof
mann. Timothy W. Regan, Dale 1. Larson, 
Robert M. Wattson. Zelle & Larson, Minne
ljlOlis. Minn .. and John T. Papa, Pratt & 
Callis, Granite City, III .. for respondents . 

Before FLAUM, EASTERBROOK, and 
P.IPPLE, Circuit Judges. 

EASTERBROOK, Circuit Judge. 

Two petitions for mandamus present 
questions concerning review of orders re
tlanding cases to state court. 

Employees working in a laboratory in 
WOOd River, Illinois, complained to 
Ilanagement that Kathryn Gullick and 
~nnis Cheatham, a supervisor, were visit
~ the women's locker room together dur
Og ~'orking hours. Amoco Petroleum Ad
titives Company, the employer, installed a 
'ideo camera in the ceiling of the entrance 

Plaintiffs asked the district judge to re
mand tbe case, contending that it is based 
on state law and so may not be removed. 
(Amoco does not contend that the parties 
are of diverse citizenship.) On January 17, 
1992, the district court entered this hand
written order: "Before the Court is plain
tiff's motion to remand. Having con
sidered the premises contained in the plain
tiffs motion, briefs, and heard oral argu
ment, plaintiffs motion is Denied." The 
court gave no explanation. After taking 
some discovery, Amoco filed a motion for 
summary judgment. Plaintiffs opposed 
the motion and also altered the lineup of 
parties. The union dropped out. and eight 
female employees (including Gullick) re
placed "Jane Doe. " The new plaintiffs 
filed a motion to remand. More briefs and 
another oral argument ensued. and on 
March 6 the court entered this handwritten 
order. 

Case called on .:.'s Motion for Sum
mary Judgment and ,,'s Second Motion 
for Remand. Ct considers the Motion for 
Remand initially. Arguments heard and 
the Court being fully advised the Motion 
to Remand is granted. The Court does 
not consider .:.'s Motion for Summary 
Judgment as it does not have jurisdic
tion. 

Again the judge furnished no explanation. 
Amoco lodged its petition for mandamus, 
which has been briefed. 

. ' 
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A 

[1l An order remanding a case to state 
court is not appealable-not only because 
the case continues, see Insu:ra:nce Co. v. 
Comstock, 83 U.S. (16 Wall.) 258, 270, 21 
L.Ed. 493 (1873); Railroad Co. v. Wiswal~ . 
90 U.S. (23 Wall.) 507, 23 L.Ed. 103 (1875); 
Thermtron Producl3, Inc. v. Hermansdor
Jer, 423 U.S. 336, 352-53, 96 S.Ct 584, 593-
94, 46 L.Ed.2d 542 (1976), but also because 
of 28 U.S.C. § 1447(d), which provides: 

An order remanding a case to the State 
court from which it was removed is not 
reviewable on appeal or otherwise, ex
cept that an order remanding a case to 
the State court from which it was re
moved pursuant to section 1443 of this 
title shall be reviewable by appeal or 
otherwise. 

Amoco did not remove under § 1443, so a 
straightforward reading of § 1447(d) leads 
to the conclusion that we lack power to act, 
for mandamus is the <lor otherwise" of 
which § 1447(d) speaks. 

"Straightforward" is about the last word 
judges attach to § 1447(d) these days, how
ever. Thermtron holds that § 1447(d) 
does not mean what it says, that it forbids 
mandamus only when the judge relies on 
§ 1447(c), which provides the exclusive rea
sons for remand. Remand on an unautho
rized ground produces an automatic writ of 
mandamus, while even an obviously errone
ous invocation of § 1447(c) is untouchable. 
Gravitt v. Southwestern Bell Telephone 
Co., 430 U.S. 723, 97 S.Ct 1439, 52 L.Ed.2d 
1 (1977). Then Carnegie-Mellon Universi
ty v. Cohill. 484 U.S. 343, 108 S.Ct 614, 98 
L.Ed.2d 720 (1988), held that Thermtron 
does not mean what it says-that district 
courts sometimes may remand cases on 
grounds unmentioned in § 1447(c). When 
they do so, review by mandamus remains a 
possibility. Carnegie-Mellon approved a 
remand of state claims after the plaintiff 
dropped all federal claims. That leaves us 
with three categories: (1) remands on 
grounds listed in § 1447(c) and beyond the 
power of appellate review; (2) remands on 
grounds not listed in § 1447(c) but none
theless sometimes proper, and reviewable 
to decide whether this is one of those 

times; (3) remands not authorized 
§ 1447(c) or anything else, and subject ~ 
automatic mandamus: Figuring out whido 
remands fall mto whIch categories is a dif
ficult task, as a series of our cases in .. 
trates. See Hernandez v. Brakegate. LUi. 
942 F.2d 1223 (7th Cir.1991); J. O. t'. Alto.. 
Community Unit School District 11. 909 
F.2d 267, 269-71 (7th Cir .1990); Rothn .. ~ 
Chicago, 879 F.2d 1402 (7th Cir.1989t 
Complex proceedings just to determin. 
whether a remand is reviewable by ~ 
court of appeals defeat the speed and sim
plicity that one would have thought to bo 
the principal justification for § H47(dl. 

Section 1447(c) calls on a court to remand 
a case "on the basis of any defect in remo-r
al procedure" or whenever "it appears that 
the district court lacks subject matter jur' ... 
diction". Why did Judge Beattt remand 
this case? He did not say. Ev.-n his S«

and order. which mentions jurisdiction. mal' 
mean only that after the remand the co';' 
lacks jurisdiction and so cannot adjuriicatt 
the motion for summary judgment. But 
the only reason we can imagine. and Lht 
only one the parties discuss, is lack of 
subject-matter jurisdiction. 

[2J The dispositive question is: 
"When?" Was there subject-matter juris
diction at the time of removal. vanishin& 
because of the change in the identity of tho 
plaintiffs? If so, we have a replay of Car
negie-Mellon and may review the rema.od 
order. Well, not quite a replay, for that 
case involved the remand of pendent statt 
claims after the resolution of the feden! 
claim. Here there are no pendent claimS: 
the parties dispute whether the claims ,..t 
on state or federal law. But we under
stand Carnegie-Mellon to pennit .. vi<
when the district judge believes that rt" 

moval was proper and that later deyelop
ments authorize remand. If the judge bo
lieved that subject-matter jurisdiction n' 
missing at the outset, however, § 1.j.l7(dl 
puts the remand beyond our ken. 

Unfortunately, the district judge did DOC 
reveal whether he believes that jurisdicOoe 

has been missing all along, or wheu.: 
mstead the case was properly removed b 
jurisdiction is no longer present. Appel!O~ 
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judges are no better than average mind 
readers. which creates difficulties in re
,ie',ving unexplained acts. Still, it is hard 
to understand the court's order of January 
17. refusing to remand the case, if it be
lieved the removal improper. The only way 
to make the two orders consistent is to 
assume that the judge believed that so long 
as the union was a plaintiff, there was 
federal-question jurisdiction, which van
ished when the union dropped out. If that 
~'as indeed the court's approach, then we 
may review the order by mandamus, proJr 
erly asserted here in aid of our (eventual) 
appellate jurisdiction if indeed the case 
comes within federal subject-matter juris
diction. 

B 

{3] Whether this case comes within the 
subject-matter jurisdiction of the federal 
courtS depends on a doctrine misleadingly 
known as "complete preemption." When 
federal law occupies a field, state rules are 
preempted. But preemption is just a de
fense, and federal defenses to claims based 
on state law are adjudicated in state court. 
There is no general right of federal·defense 
removal. When national law is so perva
sive that it is impossible even to state a 
claim based under state law, though, a 
court treats the attempt to do the impossi
ble as equivalent to a spelling error , which 
does not affect the body of law invoked by 
the complaint. See MetropoliUtn Life In
,urance Co. t'. Taylor, 481 U.S. 58, 107 
S.Ct. 1542. 95 L.Ed.2d 55 (1987); Franchise 
Taz Board of California v. Construction 
Laborers Vacation Trust, 463 U.S. I , 22, 
103 S.Ct. 2841. 2852. 77 L.Ed.2d 420 (1983); 
Bartholet v. Reishauer A. G. (Zurich), 953 
f.2d 1073 {7th Cir.l992). 

Federal law so dominates relations be
tween employers and unions that the Su
preme Court treats any attempt to inter
pret, enforce, or question a collective bar
raining agreement as necessarily based on 
national law-in this case, § 301 of the 
l<Ibor- Management Relations Act, 29 
U.S.C. § 185. "[Ilf the resolution of a 
ltate-Iaw claim depends upon the meaning 
of a collective-bargaining agreement, the 

application of state law (which might lead 
to inconsistent results since there could be 
as many state-law principles as there are 
States) is pre-empted and federal labor-law 
principles- necessarily uniform throughout 
the Nation- must be employed to resolve 
the dispute." Lingle v. Norge Division of 
Magic Chef, Inc .. 486 U.S. 399, 40&-06, 108 
S.Ct. 1877, 1881--82, 100 L.Ed.2d 410 (1988). 
Substantive federal principles permit re
moval under the federal-question jurisdic
tion. Id. at 406 n. 5, 108 S.Ct. at 1881 n. 5; 
Allis-Chalmers Corp. v. Lueck, 471 U.S. 
202, 209, 105 S.Ct. 1904, 1910, 85 L.Ed.2d 
206 (1985). The nature of the claim, not 
the identity of the plaintiff, determines fed
eral jurisdiction. 

Plaintiffs maintain that their claims for 
invasion of privacy and infliction of em~ 
tional distress do not depend on the mean
ing of the agreement between the union 
and Amoco. Defendants reply that surveil
lance in the workplace is one of the stan· 
dard conditions of employment, either regu
lated by agreement or reserved to manage
ment's discretion by a management-rights 
clause. Plaintiffs concede that a collective 
bargaining agreement could authorize sur
veillance but observe that there is not one 
word in the compact about cameras, locker 
rooms, or surveillance in general. Amoco 
does not find this surprising, because on its 
view the subject is covered by the manage
ment-rights language. As Amoco sees 
things, everything that is neither regulated 
nor forbidden by the collective bargaining 
agreement is committed to its discretion by 
this residual clause. Thus "resolution of a 
state-law claim depends upon the meaning 
of a collective-bargaining agreement", 
which transmutes state to federal law. 

Amoco has the better of this argument. 
A state court. could not award damages 
without first construing the collective bar
gaining agreement and rejecting Amoco's 
interpretation of the management-rights 
clause. Lingle held that to adjudicate a 
claim that the employer retaliated against a 
worker who had asserted rights under 
state workers' compensation legislation is 
not to interpret the collective bargaining 
agreement. Workers' compensation laws 
exist outside collective bargaining; no 
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agreement may vary them. Privacy in the 
workplace, by contrast, is an ordinary sub
ject of bargaining. The extent of privacy 
is a "condition" of employment. Even 
agreements that do not mention surveil
lance expressly may deal with the subject 
by implication. If Amoco were to discipline 
Gullick or Cheatham, the union could file a 
grievance and take the complaint to arbi
tration. An arbitrator, we doubt not, could 
overturn any discipline if he believed the 
surveillabce unjustified. Damages reme
dies under state law would disrupt this 
process of accommodation and interpreta
tion. 

Kirby v. Allegheny Beverage Corp., Bll 
F.2d 253 (4th Cir.19B7), holds that a claim 
of invasion of privacy in the workplace 
necessarily rests on federal labor law. Al
though decided before Lingle, this opinion 
uses the same approach, expressly conclud
ing that adjudication of the claim would 
require interpretation of the collective bar
gammg agreement. Bll F.2d at 256. 
Slikes v. Chevron USA, Inc., 914 F.2d 1265 
(9th Cir.1990), takes the same view of a 
claim that the employer violated a worker's 
privacy by demanding that the worker con
sent to a search of his car. As Stikes 
noted, state-law invasion~f-privacy claims 
depend on proof that the defendant invaded 
an objectively reasonable expectation of 
privacy. 914 F.2d at 1269. What expecta
tions of privacy in the workplace are objec
tively reasonable depends on powers and 
duties specified in the collective bargaining 
agreement. 

A series of drug testing cases reinforces 
this conclusion_ Several courts have held 
that federal rather than state law governs 
employees' privacy-based objections to 
drug tests-and this whether or not the 
collective bargaining agreement expressly 
mentions drug tests. E.g., Jackson v. Liq
uid Carbonic Corp., B63 F.2d III (1st Cir. 
19BB); Laws v. Calma~ B52 F.2d 430 (9th 
Cir.19BB); Utility Workers v. Southern 
California Edi30n Co., B52 F.2d 10B3, 
10B&-87 (9th Cir.19BB). Cf. Bolden v. 
Southeastern Pennsylvania Transporta
tion Authority, 953 F.2d B07, B2&-29 (3d 
Cir.1991) (in banc) (unions may compromise 
employees' privacy claims, including objec-

tions to drug tests). Although based 00 

the Railway Labor Act, Conrail v. Rail_ 
way Labor Executives ' Ass 'n, 491 U.S. 299, 
109 S.Ct. 2477, 105 L.Ed.2d 250 (19B9). 0(

fers support for the conclusion. Conrail 
holds that objections to drug testing are 
"minor disputes" in the RLA's parlance-
that is, disputes about the interpretation or 
application of an existing agreement. Al. 
though the labor agreement between Con. 
rail and its unions did not mention drug 
tests. the Court held the dispute "minor" 
because "collective-bargaining agreements 
may include implied. as well as express . 
terms." Id. at 311, 109 S.Ct. at 2485. Im
plied terms include the norms of the shop. 
Because the railroad asserted a customary 
right to alter physical testing rules. the 
Court held that the dispute required inte r
pretation of the agreement. Just so here: 
Amoco claims both a customary right to 

monitor employees' movements in the 
workplace and a contractual presen-arion 
(through the management-rights clause, oi 
that entitlement. No more is necessary to 

make this a federal case. 

Once the invasion-of·privacy claim is 
brought under § 301. the case is remo" S
ble. A single federal claim suffices to sup' 
port removal. 28 U.S.C. § 1441(c). As it 
happens, though. the claim for infliction of 
emotional distress can be brought under 
§ 301 in the same fashion . Doug/as r. 
A merican Information Technologit$ 
Corp. , B77 F.2d 565, 572 (7th Cir.19B9). Cf. 
Sluder v. United Mine Workers, B92 F.:!d 
549, 552-53 (7th Cir.19B9). 

Whether defendants are entitled to sum
mary judgment is a question for the ~ 
trict court in the first instance. The pel>' 
tion for a writ of mandamus is granted
The district court shall vacate the order 
remanding the suit to state court and shall 
decide the case on the merits. 

II 

[4 ] Employers Insurance of Wausau en
tered into reinsurance treaties with manY 
underwriting syndicates at Lloyd's of La." 
don and other domestic and foreign reID" 
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surers. These treaties provide that the proper basis. This statute, part of legisla· 
parties will arbitrate their disagreements. tion ratifying the Convention on the Recog· 
Since 1988 the reinsurers have declined to nition and Enforcement of Foreign Arbitral 
reimburse Wausau for payments on asbes· Awards, 21 U.S.T. 2517, T.l.A.S. 6997, pro
ws claims. Wausau invoked the arbitra- vides: 
tion clauses of the treaties, and when the Where the subject matter of an action 
reinsurers did not reply fast enough Wau· or proceeding pending in a State court 
sau petitioned a state court to direct arbi· relates to an arbitration agreement or 
tration before two arbitrators Wausau had award falling under the Convention, the 
selected (these two would appoint a third). defendant or the defendants may, at any 
The complaint, filed on August 19, 1991, time before the trial thereof, remove 
named as defendants many syndicates at such action or proceeding to the district 
Lloyd's plus corporations from Brazil, court of the United States for the district 
France. Germany, Italy, Japan, Portugal, and division embracing the place where 
Switzerland, Turkey, and the United King· the action or proceeding is pending. The 
dam, as well as the United States. On procedure for removal of causes other. 
September 9 all of the syndicates, joined by wise provided by law shall apply, except 
.11 but three of the corporations, filed a 

that the ground for removal provided in 
petition asserting that the parties are of this section need not appear on the face 
diverse citizenship and removing the case 
under § 1441{b) [sic: should be § 1441{a)]. of the complaint but may be shown in the 
We call the defendants who sought to re- petition for removal. For the purposes 
move the case "the Reinsurers." Wausau of Chapter 1 of this title [the Federal 
filed a motion to remand, contending, first, Arbitration Act] any action or proceeding 

removed under this section sha1l be that by the insurance treaties the Reinsur-
ers had waived any right to remove and, deemed to have been brought in the dis· 

trict court to which it is removed. second, that the unexplained omission of 
three defendants spoiled the removal and Because defendants may remove "at any 
called for remand under § 1447(c) on ac· time before the trial", the Reinsurers con· 
count of a "defect in removal procedure" . tended that they may amend a defective 

As a rule, removal requires a petition petition for removal at any time. The dis
joined by all deiendants. Northern Illi. trict judge disagreed, holding that a "de
nois Gas Co. v. Aireo Industrial Gases, feet in removal procedure" requires re-
6i6 F.2d 270, 272 (7th Cir.1982). Nominal mand unless the petition is promptly 
parties need not join the petition, ibid., and amended to cure the defect-and this 
the Reinsurers initially insisted that the amendment, Chief Judge Crabb concluded, 
three defendants that had not joined the was belated. Her opinion laid out the ar· 
petition are nominal. This contention has guments pro and con and limited the re
dropped out of the case, for nothing sug· mand to the defect in the petition; she 
gests that the three (El Banco, St. Helens withheld judgment on Wausau's claim of 
Insurance Co .. and La Preservatrice Fon- waiver by contract . 
dore Assurances) are anything other than 
full participants in the reinsurance treaties. 
They are not "nominal" defendants, mere 
bystanders or formal parties. They have 
refused to respond to Wausau's demand 
for arbitration, to answer the complaint, or 
to join the petition for removal, but an 
obdurate litigant is not on that account a 
nominal one. 

On November 29, 1991, the Reinsurers 
asked leave to amend their petition for 
removal to allege 9 U.S. C. § 205 as the 

After the court denied a petition for clari
fication on January 13, 1992, the case re
turned to state court. Before the state 
judge could act, however, the Reinsurers 
filed another petition for removal. This 
document, lodged on January 30, invokes 
§ 205 rather than § 1441 and asserts that 
the omission of the three intractable firms 
is irrelevant. On March 23 the court re
manded for a second time. 787 F.Supp. 
165 (W.D.Wis.1992). Once again supplying 
a clear and thoughtful explanation, the 
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judge held that § 205 does not authorize I c. McDermott believed that a remand on 
removal by fewer than all defendants. The ' the authority of a contractual forum·selec. 
reference to "the defendant or the defen· 
dants" implies that all must join a petition 
to remove, as does the adoption of the 
"procedure for removal of causes other
wise provided by law". Because three of 
the defendants have disdained the opportu· 
nity to remove, a Udefect in removal proce
dure" requires remand. Moreover, the 
judge added, the case must be remanded 
because defendants have only one opportu· 
nity to remove. That a petition under 
§ 205 may be filed any time before trial 
does not imply that defendants may keep 
filing petitions until they finally get it 
right. More than one petition unduly dis· 
rupts the progress of the case, the court 
held. 

Section 205 incorporates the "procedure 
for removal of causes otherwise provided 
by law". This means title 28, chapter 89, 
of the United States Code, 28 U.S.C. 
§§ 1441-52. In particular it means 
§ 1447(c), authorizing remand for defects 
in the removal procedure, and § 1447(d), 
blocking appellate review of remands un· 
der § 1447(c). ,. This 'TIluch the Reinsurers 
concede. Nonetheless they ask us to issue 
a writ of mandamus, contending that the 
district court misinterpreted § 205. 

Although Congress enacted § 205 in 
1970, there has been almost no litigation 
about its meaning. McDermott Interna· 
tiona~ Inc. v. Lloyds Underwriters of 
London. 944 F.2d 1199 (5th Cir.1991), the 
only significant decision interpreting § 205, 
holds that parties may waive their right to 
remove under that section but only by ex· 
press language. A general forum·selection 
clause, of the sort in the reinsurance trea· 
ties there (and here), does not bar removal. 
Chief Judge Crabb did not use the Ian· 
guage of the treaties as the foundation for 
remand, but McDermott is still of some 
interest-for it holds that review of re
mand orders is by appeal under 28 U.S.C. 
§ 1291 rather than by mandamus. 944 
F.2d at 1201"{)4. As the Reinsurers seek 
mandamus and have not filed a notice of 
appeal, McDermott is a potential obstacle. 

tion clause is reviewable as a "collateral 
order" under Cohen v. Beneficial Indus. 
trial Loan Corp., 337 U.S. 541, 69 S.Ct. 
1221, 93 L.Ed. 1528 (1949). The fifth cir· 
cuit relied on Moses H Cone lvfemorial 
Hospital v. Mercury Construction Corp., 
460 U.S. 1, 103 S.Ct. 927, 74 L.Ed.2d 765 
(1983), which accepted an appeal from an 
order staying proceedings in the litigation, 
when that order had the practical effect of 
dismissal. A remand is even more effec
tive in ending the federal court'S role, 
.WcDermott observed. True enough, but 
the point of Moses H,. Cone was that the 
litigation was (effectively) over. while a 
remand, like a transfer under 28 U.S.C. 
§ 1404, continues the litigation in another 
forum. 

Twice the Supreme Court has held that 
remands are not appealable as final deci· 
sions. See Comstock and Wiswall. Cohen 
does not inter these C:lses; no subsequent 
decision questions them; Thermtron cites 
both with approval and observes that man· 
damus is a proper way to obtain :lny review 
not precluded by § 1447(dl. 423 U.S. at 
352- 53, 96 S.Ct. at 593-94. Carnegie-Mel· 
Ion also involved a writ of mandamus rath· 
er than an appeal. and it was the principle 
of Carnegie-Mellon that avoided § 1447(dl 
in McDermotL Two cases the fifth circuit 
did not mention hold that orders identifying 
the appropriate forum for the case are not 
appealable under Cohen. See Lauro Lines 
s. r.l. v. Chasser, 490 U.S. 495, 109 S.Ct. 
1976, 104 L.Ed.2d 548 (1989); Gulfstream 
Aerospace Corp. v. Mayacamas Corp .. 485 
U.S. 271, 108 S.Ct. 1133. 99 L.Ed.2d 296 
(1988). 

Lauro is particularly close to MeDer· 
matt, for the Court held that an order 
interpreting a forum-selection clause and 
selecting the place for litigation is not ap
pealable before trial. The fifth circuit 
treated the policy allowing liberal removal 
under § 205 as an argument in favo r oi 
appellate review; the Supreme Court in 
Lauro deemed the equally strong federal 
policy favoring the enforcement of forum
selection clauses as an argument on the 
merits rather than a justification of appel· 
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MATTER OF AMOCO PETROLEUM ADDITIVES CO. 713 
Cite .. 964 F..ld 706 (7th Cir. 1992) 

late review. 490 U.S. at 501, 109 S.Ct. at two careful opinions explaining why the 
1980. Our own opinion in Rothner, 879 attempted removals are defective. If these 
F.2d at 1411>-19, concludes that mandamus orders are incorrect, the error is not so 
is the appropriate way to obtain review of apparent that the petitioners' right to relief 
remand orders. McDermott does not per- is clear. Mandamus is not the appropriate 
suade us that Rothner is wrong or that means to resolve doubtful issues of proce
Wiswall and C01Tl1ltock are no longer bind- dure or statutory construction. Mallard v. 
ing. United States District Cour~ 490 U.S. 

It is mandamus or nothing-a distinction 296, 301>-09, 109 S.Ct. 1814, 1821-22, 104 
that makes a difference in light of the L.Ed.2d 318 (1989); Allied Chemical Corp . 
discretionary character of mandamus. Ex· v. Daiflon, Inc., 449 U.S. 33, 101 S.Ct. 188, 
peditious action on the motions papers al· 66 L.Ed.2d 193 (1980); Kerr v. United 
lows the case to continue, while briefing States District COUT~ 426 U.S. 394, 402-
and argument of an appeal consume many 03, 96 S.Ct. 2119, 2123-24, 48 L.Ed.2d 725 
months. This suit. seeking nothing but an (1976). An applicant for mandamus must 
order to arbitrate, has been paralyzed since establish a u clear abuse of discretion," 
August 1991, and more delay lies in store if Bankers Life & Casualty Co. v. Holland, 
we set the case for argument next fall as 346 U.s. 379, 383, 74 S.Ct. 145, 148, 98 
an ordinary appeal. Arbitration is su!>" L.Ed. 106 (1953), or conduct amounting to 
posed to be quick. Litigation about arbi· "usurpation of power," De Beers Consol· 
tration frustrates that objective. Litiga· idated Mines, Ltd. v. United States, 325 
tion about where to litigate about arbitra- U.S. 212, 217, 65 S.Ct. 1130, 1133, 89 L.Ed. 
tion mocks that objective. 1566 (1945). Thoughtful resolution of nov

Having cleared away the underbrush, we 
can be brief. First, § 1447(d) applies and 
precludes appellate review. Second, we 
would not issue a writ of mandamus even if 
we possessed the power to do so. The two 
points are related. The district court ex
pressly found that the removal was proce
durally defective because the petition was 
not jcUEed by all parties. A defect in re
moval procedure authorizes remand. and 
§ 1447(d) then bars review. Rothner holds 
that a defect in removal procedure means 
failure to comply with one of the require
ments in § 1446. Our opinion in Airco, on 
which Chief Judge Crabb relied, holds that 
the participation of all defendants is a can· 
dition of .an effective notice of removal 
under § 1446(a). All of the Reinsurers' 
arguments that the district court erred in 
holding that § 205 does not change this 
rule are beside the point. A search for 
error is precisely what § 1447(d) forbids. 
U[I)f the district court gives a reason au
thorized by statute, courts of appeals may 
not inquire whether the court erred." Her
nandez, 942 F.2d at 1226. 

Whatever doubt remains we resolve by 
exercising any discretion against issuing a 
prerogative writ. The district judge issued 

el questions under an untested statute is 
some distance from these pejorative phras· 
es. 

Instead of seeking immediate review of 
the first order remanding the case, the 
Reinsurers tried again in the district court 
and then came here. They seem fixed on 
prolonging rather than resolving this con
test. It is time to get down to the merits. 
Wisconsin will decide the meaning of the 
treaties; interpretation of contracts is a 
staple of business in state courts. The 
Reinsurers do not contend that Wisconsin 
disfavors arbitration or that any other doc
trine or practice used there would inhibit 
prompt and accurate resolution of the par· 
ties ' dispute. Eight months of litigation 
about where to litigate is plenty. The peti· 
tion for a writ of mandamus is denied. » 

o i l'~";:':::O"::"::.7.,,,;;;,7.I"~ 
T 
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EMPLOYERS INS. OF WAUSAU v. CERTAIN UNDERWRITERS 165 
Cite .. 7fI7 F.5upp. 165 (W.D.WI&. Itt2J 

In the Matter of the Arbitration a.t ..... n 
E..'fi'LOYERS INSURANCE OF WAU· 
SAU. a Mutual Company. Petitioner. 

v, 

CERTAIN UND ERWRITERS AT 
LLOYD'S. LONDON and Certain Lon· 
don Market .Insurance Companies, Re· 
spondents. 

No. 9~076-C. 

United States District Court. 
W,D, Wisconsin. 

March 23. 1992. 

Domestic insurer brought action 
against foreign underwriters and others in 
connection with reinsurance agreements. 
After removal and remand, underwriters 
filed second notice of removal. attempting 
to remove case under removal provision of 
Convention on the Recognition and En· 
forcement of Foreign Arbitral Awards, On 
motion to remand. the District Court, 
Crabb. Chief Judge, held that: ( 1) all defen· 
dants had to join in removal petition. and 
(2) underwriters should not be permitted 
second attempt to remove case based on 
ground that could have been presented In 

first notice of removal. 

~otion granted, 

1. Removal of Cases G=;I2 
Statutory provIsions for removing 

cases to federal court are subject to strict 
cons truction. 

~. Removal of Cases €=lO7(7) 
Removing party bears burden of es tab· 

lishing propriety of removaL 

3. Removal of Cases ~107(7) 

If propriety of removal is doubtful, 
federal courts should rej..,t case, 

4. Removal of Cases *'82 
Generally, a ll defendants must join in 

r~moval petition in order to effect removal; 
if they do not, defendants bear burden of 
explaining affirmatively why any codefend· 
ants are not included in removal petition. 

5. RemonJ of c- '*"89 
Removal provision of legislation enact· 

ed to enforce Convention on the Recogni· 
tion and Enforcement of Foreign Arbitral 
Awards was subj..,t to general removal 
law and, therefore, all defendants had to 
join in removal petition. 9 U,S,C.A. § 205, 

6. Removal of Cues ~ 11 0 
General removal law permits defen· 

dants to file second petition for removal if ' 
subsequent events make case removable. 

7. Removal of Cue. =110 
Defendants who failed to raise removal 

provision of Convention on the Recognition 
and Enforcement of Foreign Arbitral 
Awards as basis for removal in initial re
moval petition could not, after remand for 
defect in notice of removal, remove case 
again on that basis . 9 U.S,C,A, § 205. 

Douglas J , Klingberg, Ruder, Ware & 
Michler, Wausau, Wis., for Employers Ins. 
of Wausau. 

William D, Mollway, Madison, Wis" for 
Certain Underwriters at Lloyd's, London 
and Certain London Market Ins, Compa· 
nies. 

OPINION AND ORDER 

CRABB , Chief Judge, 

This petition to compel arbitration is be
fore the court on respondents' second no
tice of removaL Petitioner opposes the 
removal, contending that respondents 
should not be permitted to remove on a 
ground that could have been presented in 
the first removal petition they filed pursu· 
ant to 28 U,S,C. § 1441(b) and because all 
of the respondents have not joined in the 
removal petition. Respondents assert that 
9 U,S,C, § 205 ent itles them ,to remove the 
action at "any time" and does not require 
all respondents to join in the petition for 
removal. 

I conclude that 9 U.S.C. § 205's provision 
that "[tlhe procedure for removal of causes 
otherwise provided by law shall apply" 
mandates that general removal law will 
govern those issues not covered specifically 

II~ '.-i .. _:.~ . .. ~, ... .,.. .. -.... . .... .-'" · .. ·r .• '_~=.l"' ). :. .. · 
" ~,",:~.'I!y..:~ 

~ •• _ " • • • ~o .... . _. ';:"-.---. _ _ . _ ..::-

.: :-'£-~,.~;';:-~~=';-":" : : .... _._ ... _ ... ;::: :.::..;_-::.: ~ .... :;;.~.~ ~~ : .. :== 4 _ . t . -L · =:::_:. .=:.. i:.: . '.-:.!~, :?:~:ii.::i." ~ . .;~:::.~~ :&.!;:~;;; 

·-~;r:~t~~~~:~7iE~}~\;~ .. 
. .. ..... - . .::,~"; ~c~:~.~,.~:~;:. ~.~~~]~~i~:~~~~~'t~l(~ 
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. by § 205, which means that all respondenta - .. ~-" It is ~~~t in the eve'n'{ii~"th4?·'--'ttk~ 
wen! required to join in the removal pet>- faUure of ReinsUre"'; h~~n 'to pay"any .7_ ~~:~ 
lion. I am persuaded aloo that respondents amount claimed to be' due hereunder, · · · 
should not be permitted a second attempt Reinsurers hereon, at the request of the 
to. remove this case based on a ground that reinsured, will submit to the jurisdiction 
could have been presented in the first no- of any Court of competent jurisdiction 
tice of removal. For these two reasons, within the United States and will comply 
the case will be remanded to state court. with all requirements necessary to give . 

For ·the sole purpOse of deciding this oueb Court jurisdiction and all matters " i'~"i' 
motion, I flnd from the complaint and from arising hereund", shaJJ be determio~ in':\4j:'JJ~' 
the procedural history that the following accordance with . the law and p .... ctice of ' • ~~~l,.::;-, 
material facts are undisputed. such Court. - . .I . ~'" 

UNDISPUTED FACl'S 

'::"'!. ~Empl;;Jers Insurance of Wausau is a 
.: WISconsin corporation with its principal 

place of business in Wausau, Wisconsin. 
Respondent Underwriters at Lloyd's are 
individuals engaged in the business of un
derwriting insurance and reinsurance risks 
at Lloyd's of London, England. Respon
dents "Certain London Market Insurance 
Companies" are corporations doing busi· 
ness in London, England. At all times 
relevant to this complaint, respondents did 
business with petitioner and entered into 
contracts with it. 

Petitioner and respondents are panies to 
certain contracts of reinsurance. referred 
to as Hblanket excess retrocessional rein
surance treaties." Pursuant to the reinsur
ance treaties, respondents agreed to be 
bound by petitioner's loss settlements. In 
1984, petitioner began making and paying 
asbestos loss settlements, and submitted 
proofs of loss to respondents for payment 
of respondents ' share of the settlements 
under the reinsurance treaties. Respon
dents began to deny payment for such loss 
settlements on August 22, 1988. 

The petition advised respondenta that 
any attempt to remove the cause from the 
jurisdiction of the M ...... thon County Circuit 
Court would be regarded as a further 
breach of contract by respondents. 

Respondents removed the action to this 
court on September 9, 1991. The notice of 
removai did not include as respondents EI 
Banco, St. Helens Insurance Company, 
Ltd., or La Preservatrice. Respondents did 
not explain their absence. On November 
29, 1991, respondents moved to amend the 
notice of removal to cite 9 U.S.C. § 205 as a 
ground for removal. 

On January 6, 1992, the case was re
manded to the Circuit Court for M ...... thon 
County, Wisconsin on the ground that the 
original notice was procedurally defective 
in failing to name all of the respondents. I 
concluded that an untimely amendment of 
the defective notice could not be permitted. 

On January 30, 1992, respondents filed a 
second notice of removal pursuant to 9 
U.S.C. § 205. Again, the notice did not 
include as respondents EI Banco, St. Hel
ens Insurance Company, Ltd., or La Pres
ervatrice. and it did not include an explana
tion for their absence. 

Petitioner commenced this action in the 
Circuit Court of M ...... thon County, Wiscon-
sin. on August 19, 1991. naming as respon- _ OPINION 
dents "cert::lin Under-writers at Lloyd'sL ': .J,l4'f"<" General removal law is clear. 
London," "certain London comp3.Dies," Proceeding under the premise that "federal 
London, EI Banco, St. Helens Insumnce court{ 1 jurisdiction under the removal stat
Company, Ltd., and La Preservatrice Fon- utes constitutes an infringement upon state 
dare Assurances. Service of a petition to sovereignty," statutory removal provisions 
compel a!bitration on all respondents was are subject to strict construction. See, e.g., 
accomplished on that date. The petition Feiliuluer v. City 0/ Geneva, 673 F.Supp. 
cited the contractual "service of suit" 1445, 1447 (N.D.I11.l987) (citing Shamrock 
clause that stated: Oil Corp. v. Sheets, 313 U.S. 100, 108-09, 

j .. 
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•. ~i· .~:.. 61 S.Ct. 8~" .~;:~¥ !~!i7,1~'..:(19411:;;~·;.rt4te: ... " .. ,,(em~~~,~~~~~.J-;~~ 
... ::. -f.' The removmg- party' beals ·the bUlaen oC . Ccitiill8tently with the .tatute~8 :pJ&iii: W;: ···'-'" 
<:. "";,,,,-';t,:·· establishlng the propriety 'ot the ';;ino;aC~ guage, the Fifth Cir:eWt COw-f'ot APPe&!a ';. 

·.:i If the propriety of the removal is doubtful, has held that when a foreign state petition • 
.... ;.J" federal courts should reject the case ld. for removal, the action is transferred to 

Generally, all defendants must join in--a- federal court, even if other defendants do 
removal petition in order to effect removaL not wish to remove the action. Arango v. 
Northern lIlinois Ga.s Co. v. Aireo IndWJ. Guzman Travel Advisors Corp., 621 F.2d 

.' .., '~:, Gases, 676 F.2d nO, 272 (7th Cir.1982). It 1371, 1375 (5th Cir.1980). The Fifth Cir:eWt 
. .... ~~ they do not, defendants bear the burden ot :. baa analogized the Foreig-n Sove~igD Im. >: 

.' .~ .. expJaining affirmatively why any e<><leten· ~ 'mnnity Act to the Convention Aet, fiDding ': .!. 
dants are not included in the removal pet;;. that ~ u:.s.Cyf205 and 28 U.s.CA"'1441(d) / 9-
tion. Crete Oil Co. v. Dunham, No. 91 C are simi1ar m two respects: (1) they both 

.. 3253, 1991 WL 152898 (N.D.TIl. July 31, permit removal. based on the foreign domi· 
:l~·;'" '1991). clle of the defendant and (2)%l441(d) al· 
~i!!~~;.. ' lows removal ~at any time for cause -.,. .-_. 
:.; .. ' -Failure to-Name All Rupondents J shown," while ,.K205 _ allows removal <,at 

. . any time before trial. ~) McDerrrwtt Int'l v. 
[~ ~ <The fu:'t ISsue IS whether the,(205 Lloyds Underwriters, 944 F.2d 1199 (5th '~" 

removal petition IS defective because all C· 1991) J Th rt 1 d d th t Co . :::J 
d f '1 d .... 9 USC Ir. . e cou conc u e a n 

respon . ents al e to Jom 1~ It. . ':' gress's intent in enacting the Foreign Sov-
§ 205 IS part of the enabling leg1S1atlon ereign Immunity Act was to establish a 
passed by Congress .to enforce the Conven· uniform body of law by channelling cases 
tlon on the Re.cognltion and Enforcement against foreign sovereigns away from the 
of Foreign Arbitral Awards. It proVldes In state courts and into federal courts; sim. 
part: ilarities between the two statutes indicated 
>( Where the subject matter of an action or that Congress sought a unitary jurispru. 

proceeding pending in a State court re- dence for Convention Act cases as well. 
lates to an arbitration agreement or ld. at 1212. 
award falling under the Convention, the 
d f d t th d f d t ( "7'" Respondents seek to extend the analogy e en an or e e en ants may, a any L.. . 
. b f th . 1 th f between these two statutes, arguing that time e ore e tna ereo . remove ." . . .. because the Foreign Sovereign ImmUnity 

such action or proceedmg to the district Ad ' 1 b 11 d f 
Th ed f 1 f 

ct oes not require remova y a e en· 
court . . . . e proc ure or romova 0 d th C . A h Id be d . h · ·d d b 1 h 11 ants, e onventlon ct s ou rea m 
causes ot erwlse provi e y aw s a the same way. Although, as the Fifth Cir. 
apply, except that the ground for remov· . . . 
1 

·ded · tho . eed CUlt pomted out, the two statutes have Slm· 
a proVl In IS section n not ap- ·1 . . th diff . . t 

. I antles, ey are . erent m one unportan 
pear on the face of the complamt but t th 1 . , Ii' 1441(d) ·d . . . respec : e anguage tl}n proV'! es 
may be shown m the petition for remov, f i b " th f . tate' " § 20' or remova y e orelgn 5 t a 
aL tracks the language of § 1441(a) in this 

Respondents attempt to distinguish § 205 respect. and provides that ~the defendant 
from general removal law by arguing that or the defendants~ may remove. More
the joinder rule applies only to the strict over, although both statutes provide a fed· 
removal provisions of 28 U.S.C. '144Ha}- eral forum, the policy favoring a federal 
(c). They contend that a more liberal con· forum appears to be stronger with respect 
struction is favored where removal statutes to the Foreign Sovereign Immunity Act: 
are designed specifically to bring cases into 'In view of the potential sensitivity of ac
federal court. as shown, for example, in tions against foreign states and the impor
§ 144!(d), relating to removal under the tance of developing a uniform body of law 
Foreign Sovereign Immunity Act. in this area, it is important to give foreign r U ( Secti9.rr 1441(d) provides that ('Any civil states clear authority to remove to a Feder· 
action brought in a state court against a al forum actions brought against them in 
foreign state may be removed by the State court.? H.R.Rep. No. 94-1487, 94th 

~illiliil!i!lI!I!Ii!i[,~::~~,~/,,"·r::""(:4 __ ~/_' ___ '~'_'~',:. ~-< , f '.' \ ., .,. , 
J"--, -""., 
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C:. ;: Cong., 2d ~- 32 (1976), reP'!"ted mJt1~mno..~ IS absolute for conduct ~~~~..::i~,~ = ,: ·U.s.C.C.A.N. 6604, . 6631~~T.:':.con- ':'I" l!Dder color offederal office, and baa inaist--:7":.."';l,,-.;· 

",""'!:ra.t, in McDermott the courfcommented: "'ed that the policy favoring removi.! cShoUJd :P..=-" .:' 
.. ~, <"the language and history of the Conven- not be frustrated by a narrow, grudging 

• tion Act indicate nothing other than Con- interpretation of A 1442(a)(1).r> Arizona 
gress' intent to grant federal courts con- v. Manypennll, 451 U.S. 232. 242, 101 S.Ct. 
current jurisdiction over the Convention 1657, 1664, 68 L.Ed.2d 58 (1981) (citing 
cases and defendants a right to remove Willingham v. Morgan, 395 U.S. 402, 407, 
state-filed case. to federal court.; McDer- 89 S.Ct. 1813, 1816, 23 L.Ed.2d 396 (1969)). 
mott, 944 F,2d at wg n. 12,j-A1though the ~pondents are not persuasive in th~ir •. .;; 

. Fifth Circuit emphasized the importance of . assertion that % 205 should be given-. the / . ..,.(; 
a federal forum to provide a unified inter- deference that ,,('l442(a)(l) is accoril..i ~ :: ,. 
pretation of the Convention Act, it did so in Nothing in the case law interpreting .t'205 
the context of a forum selection clause in indicates that the policy governing arbitra
the parties' insurance policy. As important tion agreements between foreign and d~ 

I.: -;:', as concerns of uniformity are in Conven- mestic companies is as strong as the abso
. tion Act cases, they do not compel the lute policy regarding conduct performed 

conclusion that ~ 205 is to be read in exact- under color of federal office. It would be a 
Iy the same manner as '§ 1441(d). SectioA.- stretch to assume that it is. 
205 does not give a preference to a foreignL,{],-A statute that does not clearly state a 
company to remove and its legislative his- preference as to which particular defendant 
tory does not indicate a preference for fed- can remove is a better one against which to 
eral courts to decide Convention Act cases compare..( 205. An example is the banking 
over StAte courts. I conclude that,,(205 removal statute, 12 U.S.C. ",,632, which 
and §' 1441(d) are not similar enough to provides that <!any defendant .. . may, at 
require reading-§' 205 as permitting remov- any time before the trial thereof, re
al by fewer than all of the respondents. move .. . . !' Although the reference to 

l"' ':: Respondents cite 28 U.S.C. §' 1442(a)(1) ~any defendan~ seems to allow. re.moval 
j in further support of their assertion that even. If all defendants do not lOin In the 

removal statutes are to be construed IiI>- petltlon for removal, not all courts have 
erally when designed specifically to bring read It thIS way. See, e.g., Ponce Federal 

. . fed I 28 USC Bank, FSB v. h1St.tuto MedICO Del Norte. 
certain cases Into era court. . .. 643 F S 424 (D P R 1986) ' h' h h A 1442 provides: ' . upp. . . . I In W Ie ~ e 

.. . . court lDterpreted the language to requtre 
, (a) A Clvti actIOn ... commenced In a all defendants to join in the petition. The 

State court agamst any of the followmg court found <tt]here being no legislative 
persons may be removed by them to the history on this matter, we must presume 
dIStrict court : . . ' . that absent a clearer intention of Congress 

(1) Any offIcer of the UnIted States or to the contrary, Sec)#i 632 was intended 
any agency thereof. or person actlng un- to parallel Sec# 1441, the general remov
der him .. . . al statute. Furthermore, removal statutes 

(2) A property holder whose title is should be strictly construed and all doubts 
derived from any such officer .. . . should be resolved against removal. ~ ~ 

(3) Any officer of the courts of the at 426. The court rejected the holding of 
United StAtes . .. ; Wenzoski v. Citicorp, 480 F.Supp. 1056 

(4) Any officer of either House of Con- (N.D .Cal~1979), in which the court had con
\ gress .. . . > cluded that the ~any ddendant7. language 

l 7} This StAtutory language does not need iiI>- of ,r:632 rendered unanImIty In the removal 
eral construction; it is clear that specific petltion unnecessary. Jd. at 1058. 
governmental employees can remove a case " ,j In .i" 632, the ':':any defendant~ language 
to federal court without regard to whether ---Teft room for courts to differ about the 
all defendants join in the removal. The need for all defendants to join in a removal 
Supreme Court ~has held that the right of petition. The same argument cannot be 

" ... "~ _. __ ._- -- -
.... ... :'1 •• " . .... ~_-, .. ~'1 .... ~ _ ... __ .'.~ 

',.. ~ '. . 
.~.-.. .... 
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... ~: ..... "J!~:~~.;;~: .,-~-~ ., -~.,. ., ~<._I~~ , ' :;; "':",,',.,;:;,..-.'.. .. .. .... 

'~~;.;O:::.F,;;~~=.~,':(wc..~~!:) UND.ER~. " ; 'r.!~~~ 
6: I·.' ' :-"'r, - . ~'-~">-~~-li 

deviate from the 
~;~~~~~~~~.~. ~;: law, responde~ts,~o~I'!.E.0..t.~ pe,..r-,4,:. 

to remove this case ' a' second time.c'. 
-- - •. - • - .:~.t:."","U:.,:,:: 

actions <may be remRved by the 
'/107 ... or the defrndan~~ ~ Moreove~, the Ian· 
'/ - guage in,% 205 proviaes that ~the proce-

dure for removal of causes otherwise pro
uide4 by law shall apply. (emphasis add· 
ed1J1 Congress specified two exceptions: 

>. • it gave additioniJ time' for removal and 
.' ," eliminated the' req~me~t that the ground 

.. . for removal should appear on the face of 

strategy for rejecting ai>" 
plication of general removal law in this 
instance is similar to that discussed in the 
preceding section: the policy objectives of 

,.Y205 are different from those o(.§ 1441. 
Respondents assert, for example, that 
§ 1441 is subject to strict time limitations :. 
whereas )'"205 ignoreS coi,sidera?o,u. ' of); 
judicial economy and efficiency by 'allowing : 
a psrty to remove a case at any time before 

the complaint. Except for these two provi· trial. 
sions, general removal law applies. Th~ fJ'" .. 
I •. th · ·d·.no . that II / Petitioner asserts that respondents are aw , 0 el"WlSe proVl ea ) reqwres a . h 
d ' dants " . th I b'ti' 9 entitled to only one c ance at removal, as 
e~en Jom lD e remova pe on. h b th I' Ia f th Co 

USC (205 sown y epam nguageo e n· 
. . . . vention Act that states (It]he procedure for 

(:0 ¢" I conelude that respondents have not removal of causes otherwise provided by 
borne their burden of proving that 9 U.S.C. law shaJJ apply , ... '> 
¥205 does not require that aJJ defendants [ /51 ~Ith h d ts k to 

.. . . f I I ~ . oug respon en see portray 
must lom In a notice 0 ren;ova: con· the policy objectives of,%'205 as favoring a 
elude again that respondents nobce of re- I'b I ··th t to th 

. . 1 era constructIon W1 respec e moval agam was procedurally defective for .r. ,,. . 
f '1' II f th d ' ,-one-shot at removav rule, they CIte no a.J. mg to name a 0 e respon ents m .. . . 
th rt ti· Alth h th o fi d legu;lative hIStory or cases. W,th respect e state cou ac on. oug IS m . th . . th Co th h 't 
. . . . . to eIr assertions at ngress oug t I 
109 alone IS a suffiCient basIS for ordenng a . rta to k fed Iff I 

.. lmpo nt rna e a era arum ree y 
remand to state court, I WIll decIde the available for Convention Act cases, I agree 
remaining issue. 
Rrop'riety of Remcn'QI ~;qde9" a DiffiF'6nt 

_ Statute 

that the language of% 205 evidences such 
an intent. The statute even provides a 
liberal procedure: defendants can remove 

[6, 7) A remand order is deemed conelu· an action at any time before trial and the 
sive as to matters that were (adjudged or ground for removal need not appear on the 
could have been presented at that time as a face of the complaint. However, nowhere 
basis for removal."! lA James W. Moore et have I found any indication that Congress 
aI., Moore's Federal Practice, n 0.169[3] (2d intended that respondents should be per
ed. 1991). General removal law permits mitted repeated efforts to remove several 
defendants to file a second petition for times before trial , based upon different 
removal if subsequent events make the statutes. Such actions could delay trial 
case removable. See, e.g., Crntral of dates continuously and wreak havoc with 
Georgia Ry. V. Riegel Textile Corp., 426 the efforts of state and federal courts to 
F.2d 935 (5th Cir.1970) (after remand. state manage litigation effectively . Such a re
court severed elaim against third party de- suIt is manifestly at odds with the underly· 
fendant; third party defendant could not ing purpose of the Convention. which is to 
have removed third party action but could expedite the resolution of commercial dis· 
remove direct action). putes between companies of different na· 

.:::::c. No such circumstance exists in this case. tions. As petitioner notes, respondents' ac
Respondents could have asserted 9 U.S.C. tions have caused a six·month delay in the 

%205 as a ground for removal in their r.rst September 12, 1991 date for f'ma1 adjudica· 
notice of removal. Indeed, they moved to tion of petitioner's petition to compel arbi
amend that notice to add,.§'" 205 as an alter. tration. 
native ground for removal but their motion) li}1 cannot ignore the mandate that ~[t]he 
was denied as untimely. Under generaP; procedure for removal of causes otherwose 
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. .-;170 .; ·-" ; .7.~··!ED1E!l;AL supp c:.jcuJa~~~~~~~. • . ... ......... - . I • ~;~.' ~~""I\"''''' ~~ " .... ~"+- ..• ~ -. ,- , . \..I"!'I:~T~.;:~.J';')'::"~ .~ _ ,'" I' 

:~':"1ffp~~ by Ia,! .~baIl apply !,: :~~",?nclude , sentences on guide.line . . ' 
, .' . ~ ~.tI~t respondenta could have .Wied· 9 U.S.C. would depart by meorporating 8ta,tiilijr;~;t.~'f_ . :r 205 as a basis for removal in their first minimum, which was less than guideline 

notice of removal. Their oversight should range and which was Congress' own clear 
not be rewarded by giving them a second expression of minimum penalty for particu
try at removal and a second chance to lar offense. Comprehensive Drug Abuse 
delay the arbitration of this dispute. This Prevention and Control Act of 1970, 
case will be remanded to state court. ">; § 401(b)(I)(B), 21 U.S.C.A. § 841(b)(1)(B); .. 

. .l.- .. " .'. " '- " .• ,( · ..,. .• ;.,.,i;':·:,': :~ U.S.C.A. § 3553(b). ,··-:;;I!':";".·i~'It..; .. :~!-
. . _,'.~" "':~""',:' ""' ORDER :.c.. ·~JI'\~~.t··'1 .• ." .. 
- ·.:.:·;:';'i~·i:t.":.!F~ .. :"'~· . ... _ .• ~:.,;~ .·.'i:·':·~.~·~ . _,' ~"' ...... ~~, ,';., -,: 

~ - " ." . 
IT 15 ORDERED that petitioner's motion 

.. to remand this case to the Circuit Court for 
Marathon County, Wisconsin is GRANT
ED. The Clerk of Court for Marathon 
County, Wisconsin is GRANTED. The 
Clerk of Court is directed to transmit the 
record of the case to the Circuit Court for 
Marathon County, Wisconsin. 

UNITED STATES of America 

v. 

IWbert Norman LA'M'IMORE. 

Crim. No. 4-91-17. 

United States District Court. 
D. Minnesota, 

Fourth Division. 

Oct. 17, 1991. 

Following conviction, the District 
Court. Rosenbaum. J., held that departure 
from defendant's presumptive sentence 
was appropriate because Sentencing Com
mission failed to adequately consider im· 
pact of mandatory minimum sentences on 
sentencing guideline calculations. 

So ordered. 

Criminal Law '*"1302 
Departure from defendant's presurnl>' 

tive sentence was appropriate because Sen
tencing Commission failed to adequately 
consider impact of mandatory minimum 

Margaret Burns, Asst. U.s. Atty., Minne
apolis, Minn., for U.s. 

Arthur Martinez, Minneapolis, Minn., for 
Robert Norman Lattimore. 

SENTENCING MEMORANDUM AND 
STATEMENT OF REASONS 

ROSENBAUM, District Judge. 
I. Findings of Fact 

There being no objection to the faetual 
statements contained in the PSI, the Court 
adopts these statements as its findings of 
fact. 

II. Application of Guidelines to Facts 

The Court determines the applicable 
guidelines to be; 

A) Total Offense Level; 28 
B) Criminal History Category: 
C) Guideline Sentence; 78-97 months 
D) Supervised Release; 4-5 years 
E) Fine; $12,500 to $2,000,000, plus 
costs of imprisonment or supervised re
lease 
F) Restitution: Not Applicable 
G) Special Assessment: $50 

Ill. Imposition of Sentence 

For the reasons set forth below, the 
Court finds it proper to depart from the 
presumptive guidelines table, and imposes 
the following sentence. 

Robert Norman Lattimore has been 
charged in Count I with possession with 
intent to distribute cocaine, in violation of 
21 U.S.C. § 841(a)(I). 

Based upon the plea of guilty, it is con
sidered and adjudged that the defendant is 
guilty of that offense. 

,,: 

:,j 
' " 
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"[Wlhen parties commit themselves to an arbitration 
before an arbitrator who is not a professional lawyer but 
chosen primarily because of his expertise in another field. 
and also commit themselves to conducting the arbitration 
without being represented by professional lawyers. they 
are deliberate ly aiming at reaching finality by an approach 
intended to be domi nated by practicalities and to keep 
legalities to the minimum properly possib le. 

''The purpose of such an approach can only be fulfilled 
if the courts to whom application must be made for leave 
to appeal from the resulting awards are particularly careful 
to confine any appeals to mauers of law that were in real 
and substantial dispute between the parties. The object of 
such arbitrations as that in the present case would be quite 
defeated if an unsuccessful party could subsequently raise 
in an appeal a point that had never been substantially dealt 
with in the arbitration. through no fault of the arbitrator or 
the successful party." 

Justice Handley agreed that the legal issue urged by the 
Depanment in appealing the award "was a new point 
which had not been properly raised before the Arbitrator." 
Had it been properly raised. it "might possibly have been 
met by funber evidence and by amendments to the 
Contractor's points of claim." 

The contractor's "lack of legal representation ". 
during the arbitration made it more difficult for its legal 
advisors to later recognise that the point on which leave to 
appeal was sought ". was a new point." Justice Handley 
added. He concurred with Justice Priestley that this was a 
sufficient reason to reinstate the arbitrator's award in favor 
of the contractor. 

Effect of Arbitration Clause 

All three justices also addressed the issue of cOntract 
interpretation. agreeing (al though for different reasons) 
that the Department's exclusion of the contractor from the 
,ite lacked contractual justitication. 

Ju,tice Handley said in thi s connection that the 
contract's arbitration c lause-which covered "a ll disputes 
or differences " . concerning the performance or the 
non-performance by either party of its obligatiuns under 
the COnLraCI whether raised before or after the I!xel:ution 
of the work"-indicated that the panies intended the 
arbitrator to decide whether the Depanment had acted 
reasonably. 

In Justice Handley's view. the "arbitration was an 
'appeal' from the refusal of the Principal [the Department) 
to be satisfied by the cause shown by the Contractor. and 
trom his decision to exercise the powers [of exclusion or 
cancellation 1". On that 'appeal' the Arbitrator was 
entitled. as he did. to review those decisions on their merits 
and to decide whether they were unreasonable and 
therefore invalid." 

The contractor's appeal was ailowed and the 
arbitration award in its favor reinstated. 

B. II! Walker and M. Christie represellted Rellard 
COllstructiolls: G. T. W Miller QC alld J.R. Wilsoll 
represellted Minis,"r for Public Works. Solicitor.': AI/ell 
Allen & Hemsley: Stale Croll'n SolicitOr. 

WORLD ARBITRATION AND MEDIATION REPORT JI>( 
New York Convention 

POUCY FAVORING FEDERAL FORUM CAN'T 
SAVE DEFECTIVE REMOVAL PETITlON 

Litigants seeking to remove a New York Convention 
case from state to federal coun must make sure they have 
complied with the procedural requirements for removal. 
despite Congress's intem to promote federal adjudication 
of Convention cases. according to the U.S. Co un of 
Appeals for the Seventh Circuit. The court held May 21 
that a district court order remanding a Convention case 
from federal to state coun because of procedural defects 
was not so clearly wrong as to warrant the issuance of a 
writ of mandamus. (1/1 the Matter of Amoco Petroleum 
A.dditives Co .. No. 92-1649: In the Matter of Robin A.G. 
Jackson. an Underwriter at Uoyd's. London. et aI. , No. 
92· 1676; CA 7. May 21. 1992) [Note: The opinion decides 
two factually unrelated cases: No. 97·1676 is the one 
discussed here./ -

Employers [nsurance of Wausau. a Wisco nsin 
corporation. had reinsurance conlracts with underwriting 
syndicales at Lloyd's of London and other domestic and 
foreign reinsurers that contained arbitration clauses. In 
August 199 1. Wausau flied suit in state co un to co mpel 
arbitration of disputes over payments on asbestos claims. 
The complaint named as defendants many syndicates at 
Lloyd ·s. as well as various foreign corporations (hereafter 
"the reinsurers"). 

The reinsurers filed a removal petition based on 9 USC 
205. a section of the implementing legislation of the New 
York Convention I"Convention Act"). Section 205 allows 
defendants to transfer to federal court any case relating "lO 
an arbitration agreement or award falling under the 
Convention": it also states that the "procedure for removal 
of causes otherw ise provided by law shall apply"." 

Three of the defendant companies faikd to join in the 
reinsurers' removal petition. and Wausau argued that this 
une.'<.plain~d omission was a procedural ds:fect requiring 
remand. Under 28 USC 1-I47(c l. a remand is nece>sary if I 
there is any "defect in removal procedure." and Section 
~05 's reference to the procedure for removal "otherwi se 
provided by law" incorpor:ues this standard. Wausau 
contended. 

The U.S. District Coun for the Western District of 
Wisconsin agreed. [n a March 23 opinion. Judge Barbara 
Crabb rejected the reinsurers' argument that the removal 
requirements under Section 205 shou ld be construed more 
loosely because Con2ress intended to channel Convention 
Actcases into the t~deral couns to promote decisional 
uniformity. Allhough the Fifth Circuit emphasized this 
congressional purpose in McDermott Imematiollal v. I 'j 
Lio."ds Undenvriters. 944 F2d 1199. 2 WAMR 299 ~ 
( 1991). Judge Crabb wrote lhal "[aJs important as 
concerns of uniformity are in Convemion Act cases." they 
uo not allow remova l to federal court by fewer than all of 
the defendants. (£lIlplo."ers IllS. vf Wausau v. Certain 
UllderwriTers li t Llo.,·d·s. US DC WDWisc . No. 
92·C·0076. March ~3. 1992) 

Contending that the district coun misinterpreted the 
Convention Act. the reinsurers sought a wril of mandamus 
from the court of appeals. 

COPYright IC 1992 by The Bureau of NatIonal Atfillrs. Inc. 
0960·0949/92150· 50 
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Mandamus vs. Appeal 

Writing for a three·judge panel of the Seventh Circuit. 
\) Judge Frank Easterbrook observed that there has been 

"almost no litigation" about the meaning of Section 205 
of the Convention Act apart from the Fifth Circuit's 
McDennotl decision. McDennotl held (among other 
things) that review of remand orders based on the patties ' 
contract is bv appeal rather than bv mandamus. hut Judge 
Easterbrook noted that the Seventh Circuit's own 
precedents go the other way. concluding that mandamus 
is the right method to obtain review of remand orders 
(Rotllner v. Chicago. 879 F2d 1402 (1989)). 

The distinction between appeal and mandamus "makes 
a difference in light of the discretionary character of 
mandamus:' Judge Easterbrook continued. "This sui t. 
seeking nothing but an order to arbitrate. has been 
paralyzed since August 1991:' and seuing it for argument 
as an ordinary appeal would cause further delay. 

} 

"Arbitration is supposed to be quick. Litigation about 
arbitration frustrates that objective . Litigation about where 

• 
to litigate about arbitration mocks that objective." he 
wrote. 

• 

• 
• 

• 

Writ Is Unwarranted 

Two related reasons support denial of mandamus relief 
here. Judge Easterbrook explained. First. the district court. 
relying on Seventh Circuit precedent (No rthern Illinois 
Gus CO. I'. Airco. 676 F2d 270 (1982)). "expressly found 
that the removal was procedurally defective because the 
petition was not joined by all parties." Under 28 USC 
I 447(c). a defect in removal procedure authorizes remand. 
and 28 USC 1.+47(d) bars any review-whether by appeal. 

International A rbitration 

INTER-PACIFIC BAR ASSN. EXAMINES 
DISPUTE RESOLUTION IN PACIFIC RIM 

SYDNEY. Australia-International arbitration experts 
from around the world discussed the resolution of disputes 
in the Asia-Pacific region. at the annual meeting of the 
Inter-Pacific Bar Association in Sydney. May 3-6. 

Stephen R. Bond. former Secretary General of the 
lnternational Court of Arbitration of the International 
Chamber of Commerce and now with the Paris office of 
White & Case. explained the framework of the ICC and 
its growing relationship with the Asia-Pacific region. The 
ICC. he noted. represents business in teres ts in over 100 
countries. with a pending number of cases averaging fro m 
700 to 764. and claims and counterclaims totaling over 
L'SS 15 billion. 

mandamus. o r otherwise-of a remand based on 
§ 1447(c). 

The reinsurers ' arguments-that the district court erred 
in holding that §205 of the Convention Act does not 
change this rule-"are beside the point." the court 
declared. "A search for error is precisely what § l447(d) 
forbids. " 

Second. any error that a search might disclose "is not 
so apparent that the petitioners' right to relief is clear." 
Judge Easterbrook continued. because mandamus "is not 
the appropriate means to resolve doubtful issues of 
procedure or statutory construction." An applicant for 
mandamus must show that the district court clearly abused 
its discretion or usurped its power. "Thoughtful resolution 
of nove l questions under an untested statute is some 
distance fro m these pejorative phrases." he observed. 

Moreover. the reinsurers do not argue that the 
Wisconsin state courtS disfavor arbitration "or that any 
other doctrine or practice used there would inhibit prompt 
and accurate resolution of the parties' dispute:' the court 
conc luded. "Eight months of litigation about where to 
litigate is plenty:' and so the petition for a writ of 
mandamus must be denied. 

Dale Larson. LalVrence Hofmann. Timothy Regan. and 
Brooks Poley (Zelle & Larson). Minneapolis. and 
DOl/glas I . Klingberg (Ruder. Ware & Michler). Wasau. 
Wis .. represented respondem Employers Insurance of 
Wasau: Robert A. Knuti. Ialle H. Veldman. and R.R. 
McMahan (Lord. Bissell & Brook I. Chicago. and William 
D. Mol/way (DeWitt. Porter. Huggett. Schumacher & 
,\I!organ). Madison. Wis .. represemed [he reinsurers. 

CONFERENCES AND MEETINGS 

Asia-Pacific region:' Bond said. In countries such as 
China. Japan. and Korea. there tends to be a preference for 
dispute sett lement by negotiation. mediation. and 
conciliation rather than by arbitration. 

''The rule of justice in China is based on reason rather 
than ' law. The philosophy of peace. harmony. and 
conciliation prevail over the strict application of the words 
enshrined in law:' Bond said. Japan has a preference for 
"non-confrontational" methods of dispute settlement. he 
added. and litigation o r arbitratio n between large 
cOflJorations is very rare. 

In Korea. the preference is for resolving disputes 
privately. "Extralegal forms for mediation of commercial 
disputes have been the historical norm in Korea and 
commercial arbitration as known in Western countries is 
a very recent phenomenon." he declared. 

But Bond said there is "concrete evidence of an 
increaSing willingness to accept and engage in 

"In terms of arbitration rules ami pract ice and national internatio nal comme rcial arbitration" despite past 
legislation related to arbitration. there is in fact no strongly practices. The number of ICC cases Irom this region has 
unifying thread among the numerous jurisdictions of this lisen from 21 in 1981 to 70 in 1990. he stated. 

WORLD ARBITRATION AND MEDIATION REPORT 
0960-0949/92/$0+.50 
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