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parties. The del~ted sentence relates only 
to IRS action taken wiUt respect to the tax 
liability of a person oUter Utan plaintiff and 
as such is clearly subject to Utis well recog
nized exemption. While Ute Court is satis
fied Utat Utis material falls within 26 U.S.C. 
§ 6103's mandate of confidentiality, in light 
of its decision under subsection (b)(3) of the 
FOIA, it need not consider whether that 
section also exempts Utis sentence from 
disclosure. The Court further notes Utat 
plaintiff has specifically advised the Court 
Utat he has no desire to obtain information 
which relates to action taken with respect 
to third parties. 

[4) The second deleted sentence of doc
uments 9 and 17 is exempt from disclosure 
pursuant to 5 U.S. C" § 552(b)(2). It is 
clearly a statement which reflects law en
forcement policies Ute disclosure of which 
this Court is satisfied would enable taxpay
ers to violate the law and avoid prosecu
tion. See Crooker, supra, and Caplan, 
supra. 

It is the conclusion of this Court, there
fore, that there remains no genuine issue 
as to any material fact in Utis case anl that 
defendant's motion for summary judgment 
is due to be granted. 

A separate judgment will be entered in 
accordance with this memorandum opinion. 
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McDONNELL DOUGLAS 
CORPORATION, 

Plaintiff. 

v. 

The KINGDOM OF DENMARK, et 
aI., Defendants-

No. 84-2336-C(3). 

United Sutes District Court, 
E.D. Missouri, E.D. 

April 9, 1985. 

American manufacturer of fail-safe 
system for antiship missile sought declara-

tory judgment exonerating it from all liabil
ity for damages arising out of inadvertent 
launch of missile. The District Court, Hun
gate, J., held Utat: (1) foreign defendants' 
claims arising out of alleged failure of sys
tem were sufficiently related to contract 
governing supplying, maintaining and sup
port servicing of that system so as to be 
subject to arbitration clause of military 
sales contract, and (2) Convention on Rec
ognition and Enforcement of Foreign Arbi
tration Awards required that action be dis
missed for lack of subject-matter jurisdic
tion. 

Defendants' motion to dismiss granted. 

1. Arbitration ,",,23.12 
When a party seeks to enforce an arbi

tration provision of a contract, district 
court shaH limit its review to whether ex
press written agreement to arbitrate sub
ject-matter dispute exists between parties 
and if so, wheUter agreement to arbitrate 
has been breached. 

2. Arbitration ,",,7.1 
In determining whether to enforce ar

bitration provision of contract, district 
court should be guided by liberal federal 
policy favoring arbitration, and any doubts 
about construction of arbitration must be 
resolved in favor of ordering arbitration. 

3. Arbitration ,",,7.7 
Foreign defendants' claims arising out 

of alleged failure of American manufactur
er's fail-safe system for antiship missile 
were sufficiently related to contract gov
erning supplying, maintaining and support 
servicing of Utat system so as to be subject 
to arbitration clause of Ute military sales 
contract. 

4. Arbitration ""3.3 
Under some narrow circumstances, 

public policy may be grounds for denying 
enforcement of arbitration agreement. . 

5. Arbitration ,",,3.3 
Dispute regarding alleged failure of 

American manufacturer's fail·safe system 
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for antiship missile was not inappropriate 
for arbitration, although manufacturer con· 
tended that much of the information neces
sary to its defense of claims asserted by 
foreign defendants was classified by Unit
ed States government and would be avail
able to district court under circumstances 
but not to panel of arbitrators. 

&. Arbitration -S 
Convention on Recognition and En

forcement of Foreign Arbitration Awards 
required that an action seeking a declara~ 
ry judgment that claims arising out of al
leged failure of American manufacturer's 
fail-safe system for antiship missile did not 
subject American manufacturer to liability 
be dismissed for lack of subject-matter jur
isdiction given arbitration clause in military 
sales contract. 9 U.S.C.A. § 3. 

Bryan, Cave, McPheeters & McRoberts, 
John J . Hennelly, Jr., Kevin F. O'Malley, 
Curtis M. Dombek, Mark Edelman, St
Louis, Mo., for plaintiff. 

G. Keith Phoenix, Shepherd, Sandberg & 
Phoenix, St. Louis, Mo., Randal R. Craft, 
Jr., Haight, Gardner, Poor & Havens, New 
York City, for defendants. 

MEMORANDUM 

HUNGATE, District Judge. 

This matter is before the Court on the 
motion of defendants, The Kingdom of 
Denmark, The Royal Danish Navy, and The 
Royal Danish Naval Material Command, to 
dismiss the complaint for lack of subject 
matter jurisdiction, pursuant to 9 U.S.C. 
§ 201, et seq., and in the alternative to stay 
these proceedings and to compel arbitra
tion, pursuant to 9 U.S.C. §§ 3 and 4. 

Plaintiff commenced this action seeking 
declaratory judgment exonerating it from 
all liability for damages arising out of the 
inadvertent launch of a Harpoon missile 
from a Danish frigate on September 6, 
1982.. 

the weapons systems produced by plaintiff 
is the Harpoon system, which incind ... a 
sixteen-foot-long Harpoon missile and the 
Harpoon Shipboard Command-Launch 
Control Set (launch subsystem) to control 
the missile. The Harpoon is an anti-ship 
missile that can be launched from naval 

. surface ships, aircraft, or submarines. The 
missile skims above the water at low alti
tude, locates the intended target, rues to it, 
and, by means of an exploding warhead, 
destroys or disables the ship. 

On or about December 1, 1975, defend
ants entered into a foreign military sales 
contract with the government of the United 
States for the purchase of the Harpoon 
weapon system. This contract covered the 
sale of the missiles themselves. 

On December 4, 1975, plaintiff, with the 
permission of the United States Navy, en
tered into a contract with the defendants 
for the sale of launch subsystems to be 
used by the Danish Navy in connection 
with the operation of the missiles. That 
contract contained a commercial arbitration 
clause which provides, in pertinent part, as 
follows: 
03.0 Arbitration -Any dispute or dif

ference arising between the parties, re
lating to the terms of the present con
tract and whid cannot be settled in a 
friendly manner, shall be finally settled 
by an arbitral tnbunal. . :. This contract · 
shall be interpreted in accordance with 
and be governed by the laws of the State 
of New YorS 

A second contract between plaintiff and 
the Danish Naval Material Command re
garding the launch subsys~m was entered 
into on December 7, 1979+-The arbitration 
clause in this agreement is identical to that 
quoted above, with the exception of the 
following sentence which was added:~_-

5.0 ARBITRATION.... The tnbunal 
will have full bberty to determine proce
dure, but the award must be based on 
the wording of this Contract. . ... . 

Plaintiff engages in the manufacture of ~ This contract was established for a period 
weapons systems for sale to the United of fifteen yean and requirei.,,1 . Iliff to 
States and foreign governments. Among provide, inter alia, the following: (1) a data 
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base for the system and its components; testing, maintenance, service, and modifica~ 
(2) a spare parts stoCkpile; (3) support ser- tion of the Harpoon weapon system, includ· 
vices; and (;) direct requisition and repair ing the instructions, directions, and warn
of partS. ings relating to operating, maintaining, and 

::. One of the launch subsystems was even- testing the launch subsystem. 

" .~ 

tually installed on the Danish frigate Peder The thrust of the Danish claims is that 
Skram in 1979. OrPseptember:l 1982, the the mishap occurred due to defects in the 
QefeAdants were 9fJel'6liing tAe Peder Harpoon weapon system and deficiencies in 
Skram lin Danish waters near the island of the manuals and instructions provided by 
Kattegat in preparation for upcoming plaintiff concerning the operation of the 
NATO exercises. At approximately noon, system. Defendants seek recovery for the 
Captain Henning G. Olsen, an officer ofr:, replacement value of the Harpoon missile 
<iefeft<laIl1 Royal Danish Navy, attempted - aDd for amounts paid to compensate own
to conduct a test of the Harpoon subsys- ers of the property damaged on Sjaelland. 
tern. During the performance of the test The defendants estimate their damages to 
on the launch relay assembly of missile be approximately three million dollars. 
number 3, missile number 4 was inadvert
ently launched. The missile skimmed 
along the surface of the water and explod
ed on Sjaelland, a Danish island, causing 
great damage to property, and no loss of 
life or personal injury..;] 

Defendants claim the launch subsystem 
was supposedly designed to preclude such 
an accident. It employs several fail-safe 
systems to prevent unintended and unau
thorized launch. The fail-safe devices were 
all used on that occasion. Defendants 
claim that, because of plaintiff's faulty de
sign of the system and plaintiff's failure to 
warn defendants of this potential hazard, a 
Harpoon missile was inadvertently 
launched in spite of the fail-safe devices. 

Plaintiff argues that the person respon
sible for the launch was a Danish sailor 
who violated plaintiffs and defendants' 
procedures, ignored training he received 
from plaintiff and Danish personnel, and 
disregarded warnings from both plaintiff 
and the United States Navy. As a result, 
claims the plaintiff, a Harpoon missile was 
inadvertently launched and eventually ex
ploded on the Danish island. 

On August 30, 1984, defendants served 
upon the plaintiff a demand to arbitrate 
defendants' claims pursuant to the arbitra
tion clause. These claims are based, inter 
alia, on breach of contract, breach of ex
press warranty, breach of implied warran
ties of merchantability and of fitness for 
intended use in the design, manufacture, 

Pursuant to the arbitration provisions of 
the contracts, each party is to select one 
member of a three-man paDel. Defendants 
have selected Mr. Alan Philip, an attorney 
in private practice in Copenhagen, Den
mark. Plaintiff has designated Mr_ R.E. 
Keaney, an attorney in private practice in 
Sl Louis, Missouri. Although the third 
member of the panel has yet to be selected, 
out of concern to avoid any taint of nation
al bias, these two arbitrators have agreed 
that the president and third member of the 
arbitration panel shall not be a national of 
either the United States or Denmark. 

Plaintiff argues that defendants' demand 
for arbitration represents an iII-eonsidered 
attempt to convert an arbitration clause 
intended to provide a method of resolving 
commercial disputes into a vehicle by which 
to litigate a tort claim for indemnity and 
contribution for third-party property dam
age involving a sensitive U.S. weapons sys
tem. 

['rhe parties agree that the question 
whether the proper forum for the resolu
tion of their dispute is controlled by the 
arbitration clause of their contract, is con
trolled by federal law. The Convention on 
the Recognition and Enforcement of For
eign Arbitration Awards (the Convention), 
9 U.S.C. § 202, and the United States Arbi
tration Act (the Act), 9 U.S.C. § 2, set forth 
the relevant federal statutory law govern
ing the applicability and validity of arbitra
tion clauses in international commercial 

. ~ . 
.:. : . 

" 

',;" .:. , - :; ' 
,;,,:. ;::' " 

. : ...•.. :: " , ':: :.::' 
.... 

- .' " ;:' 

.; ... . .:. 
.' : : .... ..' . 

.:. 

.: '-

.' : .. : 
.': ' '. 

: . .. .. ; 

~ " : 

.... ; .. . 
' . . _.. .' ;. 

. " . ..: .... 
. ' { :.:......:..:' .. ::. :. 

.. .... : 
..:.' 

'.: . .. . ........ . 
' . . ' .' : . ' : 

 
United States 

Page 3 of 5

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



" .. 
". ". '." . 

i .• : 
~. . ..' i 

. ' 

! . .... 

.:. :.' 
, ,'. .' .' 

.~ 

. ~. 

"- - ----

McDONNELL DOUGLAS CORP. ·v: KINGDOM OF DENMARK 1019 
• Cite. .. W7 F.5upp, 1016 (D,C.Mo. 1985) 

contracts. Both the Convention and the must be .~olved in favor of ordering arbi· 
Act reflect a policy of the United States trationt~hnson ~prir.lf"373: 
fav?ring theenforce~ent of agree~ents to J.'j1<i 'fn,e language of the arbitration 
arbltr!l!;t1 InternatIOnal commercIal d,S' clause in this case provides that "[o.]ny 
putesf cherk v. Alberto·Culver Co., 417 dispute or difference arising between the 
U.S. , 520 n. IS, 94 S.Ct. 2449, 2457 n. parties, relating to the terms of the 
15, 41 L.Ed.2d 270 (1974);Ts.A. A. Minero.· present contract .. ." shall be arbitrated. 
co.o do. Trindo.de·So.mitri v. Utc:..h Intern., (emphasis added.) Plaintiff argue; the 
Inc., 745 F.2d 190 (2d Cir.1984);TMoses H. words "relating to" should be construed as 
Cone Memorial Hasp. v. Mercury Const narrowing the scope of the arbitration 
Corp., 460 U.S. 1,103 S.Ct. 927, 74 L.Ed.2d clause and thereby exclude defendants' 
765 (1983); Southland Corp. v. Keating, claims which, according to pl ' 'Sf, soun 
465 U.S. I , 104 S.Ct. 852, 79 L.Ed.2d 1 in tort and are not ) 'related to" the con· 
(1984). According to the Supreme Court: tract. This Court finds that the weight of 

A"COntractual provision specifying in ad· authority supports the defendants ' position 
vance the forum in which disputes shall that "relating to" is generally regarded as 
be litigated and the law to be applied is, broad rather than narrow language. See, 
therefore, an almost indispensable pre- e:g., Cone, supra; Southland Corp., su
condition to achievement of the orderli· pra; Prima Paint Corp. v. Flood & Conk· 
ness and predictability essential to any lin Manufacturing Co., 388 U.S. 395, 398, 
international business transaction. Fur· 87 S.Ct. 1801, 1803, 18 L.Ed.2d 1270 (1967); 
thermore, such a provision obviates the Michele A moTUSO Figli v. Fisheries Devel· 
danger that a dispute under the agree- opment Corp., 499 F.Supp. 1074 (S.D.N.Y. 
ment might be submitted to a forum 1980); Creson v. Quickprint of America, 
hostile to the interests of one of the Inc., 558 F.Supp. 984 (W.D.Mo.1983). Ac· 
parties or unfamiliar with the problem 
area involved. 

Scherk, sup~, 417 U.S., at 515-16,94 S.Ct. 
at 2455-56 . . The Convention is a commit· 
ment by Congress to eliminate the vestiges 
of judicial reluctance to enforce int.emation-

cordingly, the Court finds that defendants' 
claims arising out of an alleged failure of 
plaintifrs fail·safe system are sufficiently 
related to the contract governing the sup
plying, maintaining, and support servicing 
of that same system so as to be subject to 
the arbitration clause of the contract. 

al arbitration agreements. McCreary Tire . II '.< ~ c..:. / . 
& Rubber Co. v. 9.E,AT s.p.A., 501 F.2d ~ Plslllutf .further argues .that the d,spute 
1032 (3d Cir.1974). I , IS not subject to arb,tration because the 

r;; .~ Convention and the Act do not apply where 
[I, 210'hen a party seeks to enforce an a public policy renders the question an in· 

arbItratIon provIsIon of a contract, the appropriate subject for arbitration or incap' 
court shall limit its review to two issues: able of arbitration. Plaintiff contends that 

(1) whether an express written agree· much of the information necessary to its 
ment to arbitrate the subject matter of defense of defendants ' claims is classified 
the present dispute exists between the by the U.S. Government and would be 
parties, and (2) if so, whether the agree- ,available to this Court under certain cir· 
ment to arbitrate has been breachedl~):umstances,. but will not be available to the 

: Johnson Controls, Inc. v. City of Cedar panel of arb,trators under the same c,rcum· 
Rapids, Iowa, 713 F.2d 370, 373 (8th Cir. stances. . 
1983); see also Contracting Northwes~ ~ f4(51 lIlt is true that under some narrow 
Inc. v. City of Fredericksburg, Iowa, 713 circumstances public policy may be 
F.2d 382 (8th Cir.1983) . • The court shall be grounds for denying the enforcement of an 
guided by the IiberarTederal policy favor- arbitration agreement. See, e.g., 'Wilko v. 
ing arbitration and any doubts about the Swan, 346 U.S. 427, 74 S.Ct. 182, 98 L.Ed. 
construction of the arbitration provision 168 (1953). In this case, however, the arbi· 
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I=tors will not be asked to rule on matters 
., of national security in Ulnt=vention. of a 

policy of the United States. The more like
ly result is that availability of plaintiff's 
evidenee may be restricted by national se
curity measures imposed on it by the U.s. 
Government. It does not appear that plain
tiff was unaware of the nature of national 
security restrictions or the secrecy require
ments of the government when it eontr.act· 
ed with the defendants. Plaintiff's eviden
tiary eoneems are premature and it would 
not be appropriate for this Court to spec
ulate as to the various merits of the under
lying dispute. Accordingly. the Court will 
refer the parties to arbitration. 

6. ult 'Arhe ordinary practiee onee the 
-COurt has referred the parties to arbitra· 

tion pursuant to the Act is for the Court to 
stay proceedings pending the arbitration. 
9 U.S.C. § 3. Defendants make a per
suasive argument that the precise terms of 
Article 11(3) of the Convention require the 
action be dismissed for lack of subject mat· 
ter jurisdiction in the case of international 
commercial agreements.r~ McCreary 
Tire & Rubber Co. v. GEAT S.p.A., supra 
at 1038; Siderius. inc. v. Campania de 
Ac:ero del Pacifico, S.A., 453 F.Supp. 22 
(S.D.N.Y.I978);-rJ:edee v. Ceramiche Rag
no, 528 F.Supp. 243 (D.P.R,1981), afj.d., 684 
F.2<I 184 (1st Cir.1982)f Accordingly, de
fendants' motion to dismiss will be granted. 

• """'===-o ~ In "lIMit. \n n .. 
T 

Francis Joseph MONAGHAN, Jr. and 
Andrea Marion Monqhan, hi. wife 

v. 

UlTERWYK LINES, LTD. and 
Uiterwyk Corporation. 

Ci'l'. A. No. 8~168. 

United States District Court, 
E.D. Pennsylvania. 

April 10, 1985. 

Longshoreman and his wife com
menced an action against ship on which 

.. ,:": .. 

" longsboreman ...... injured. Following en-
try of default judgment in favor of long· 
oboreman and his wife and the taking of 
testimony on damages, the District Court, 
Shapiro, J~ beld that: (1) longshoreman, 
who suffered from berniated disc and radi
culopathy, was entitled to an award of 
$840,698 for past lost wages, past fringe 
benefits, past medieal expenses, pain and 
suffering, future lost wages, future fringe 
benefits, future medical expenses, and pre
judgment interest at ten pereent, and (2) 
wife ...... entitled to $28,000 in damages for 
loss of eonsortium and prejudgment inter
est at ten pereent. 

Judgment in accordanee with opinion. 

I. Damareo~ 

Past lost earnings are measured from 
the date of the accident to the date of trial. 

2. Damareo~ 
Longshoreman injured on ship was en· 

titled to damages in the amount of $68,403 
for past lost earnings, where total gross 
past lost earnings without deduction for 
taxes were $130,221, longshoreman could 
have worked at least the equivalent of two 
days per week as a water boy and earned 
$41,932, and longshoreman would have 
paid $19,886 in federal, state, and local 
income taxes. Longshoremen's and Har
bor Workers' Compensation Act, § 1 et 
seq., 33 U.S.C.A. § 901 et seq. 

3. D&maJeII <8=>99 
Longshoreman injured on ship was en· 

titled to damages in the amount of $31,784 
for the loss of fringe benefits, which in· 
eluded a pension plan as well as health and 
welfare benefits, where rate of former em· 
ployer's contribution was approximately 
36'JO of wages, and longshoreman'S total 
lost past gross wages were $88,289. Long· 
shoremen's and Harbor Workers' Compen' 
sation Act, § 1 et seq., 33 U.S.C.A. § 901 et 
seq. 

4. I>amaceI *"100 . ' .. 
To determine I future lost earnings, 

court must first consider the amount the 
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