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Because NCC did not have a duty to the 
plaintiff to provide safe working conditions 
at NCPR, NCC cannot be held liable for the 
plaintiffs injuries. The judgment of the 
district court is AFFIRMED. 

o i 1''::'':-:' ::::' .::' ::''-::''''::'''' .'''' , 

In the Matter of the Arbitration between 
WATERSIDE OCEAN NAVIGATION 
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No •. 1138. 1296. Pockets 83-9016. 
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United States Court of Appeals. 
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Argued May 11. 1984. 

Decided June 18. 1984. 

Disponent owner appealed from order 
of the United States District Court for the 
Southern District of New York, Mary John· 
son Lowe, J .. conf irming five arbitration 
awards entered in London in favor of char
terer, and charterer cross-appealed from 
order of the same court denying it posta
ward. prejudgment interest. The Court of 
Appeals, Feinberg, Chief Judge, held that: 
(1) confirmation of award was not contrary 
to public policy of United States. and (2) 
prejudgment interest is available in actions 
brought under convention on recognition 
and enforcement of foreign arbitral 
awards. 

Affirmed in part, reversed in part. and 
remanded. 

1. Arbitration <p82.5 

Public policy defense to confirmation 
under convention on recognition and en-

forcement of foreign arbitral awards 
should apply only where enforcement 
would violate our most basic notions of 
morality and justice. 9 U.S.C.A. § 207. 

2. Shipping ~39(7 ) 

Confirmation of arbitration awards en
tered in London in favor of charterer and 
against disponent owner would not be con
trary to public policy of United States, d .. 
spite claim that testimony before arbitra· 
tors of charter's owner and chief executive 
officer aUegedly contradicting testimony 
that he had given in prior judicial proceed· 
ings. 9 U.S.C.A. § 207 . 

3. Shipping =39(;) 
Arbitrator properly rejected counter· 

claim based on allegation that charterer 
procured arbitration awards by fraud by 
virtue of its initial concealment and implicit 
misrepresentation of its re lationship v.;th 
alleged subcharterer and its subsequent ex· 
plicit misrepresentation of its business rela
tionship with alleged subcharterer, since it 
was difficult to see how supposed conceal
ment may have helped charterer in arbitra
tion. gh-en that disponent owner learned of 
prior. allegedly inconsistent testimony be
fore first hearing on damages and that 
inconsistencies were presented to arbitra
tors. 

4. Interest ($:>39(2) 

Whether to award prejudgement inter
est in cases arising under federal law is, in 
absence of statutory directive, placed in 
sound discretion of district courts. 

5. Interest ~39(2) 
Prejudgment interest is available in ac

tions brought under convention on recogni· 
tion and enforcement of foreign arbitral 
awards. 9 U.S.C.A. § 203. 

John S. Rogers, New York City (Burling· 
ham, Underwood & Lord. New York City, 
of Counsel). for respondent·appellant-eross· 
appellee. 

John H. Gross. New York City (Ander· 
son. Russell . Kill & Olick. P.C .• New York 

 
United States 
Page 1 of 13

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



cal awards 
~nforcement 

notions of 
C.A. § 207. 

1 awards en
larterer and 

not be con
j States. de
~ore arbitra
ef executive 
; testimony 
' ial proceed-• 
:.ed counter-
1t charterer 
;). fraud by 
and implicit 

onship with 
Jsequent ex
:Isiness rela
:rer, since it 
' ~ed conceal· 
! T in arbitra
'r learned of 
·stimony be
:>s and that 
: to arbitra-

e. t inter
:-a in 
:!, placed in 
rts. 

aiIable in ac
I on recogni
'ign arbitral 

ity (Bur ling
.. York City, 
)ellant-cross-

City (Ander
" New York 

WATERSIDE OCEAN NAV. v. IJI,'TERNATJONAL NAV. LTD. 1 5 1 
Cite All 737 F..ld 150 (1984) 

Cit)·. of Counsel). 
cro>s-appellant. 

for petitioner-appellee· and March 1983, the arbitrators entered 
four further awards, granting damages to 
Waterside. 

Before FEINBERG. Chief Judge. WIK· 
TER. Circuit Judge, and LASKER. District 
Judge: 

FEINBERG. Chief Judge. 

International Navigation. Ltd. (lNL). ap
peals from an order of the United States 
District Court for the Southern District of 
New York, Mary Johnson Lowe, J .. con· 
firming five arbitration awards entered in 
London in favor of appellee Waterside 
Ocean Navigation Co .. Inc. (Watersidel. In 
(U rn, Waterside cross-appeals from an or
der of Judge Lowe denying it post-award, 
pre-judgment interest. On the main ap
peal. we consider the scope of the public 
~oljcy defense to the confirmation of for
eign arbitral awards under 9 U.S.C. § 207. 
which was enacted to imp lement the Con
\'ention Ol~ the Recognition and Enforce
ment of Foreign Arbitral Awards (Conven
tion). On the ~ross-appeal. we consider 
whether district t:ou rts may grant post-
3.ward. pre-judgment interest when con
fi rming awards pursuant to the Com'en
tlon. For reasons given below, we affirm 
on the appeal , and reverse and remand on 
:he cross·ap~eal. 

I. 

In October 1975. I~L, as disponent own
er, and Waterside, as charterer, entered 
into a charter party pursuant to which Wa
terside agreed to hire from INL the vessel 
" L~URENTIAN FOREST." The agree· 
ment called for the arbitration of disputes 
in London. England. 

In 1976. a dispute arose between the 
parties. Following judicial proceedings in 
Canada-which are not directly relevant to 
this opinion- the matter was s ubmitted to 
arbitration in London. In May 1982, the 
arbitrators entered an interim award in fa
\'or of Waterside on the issue of liability 
only. Subsequently. between August 1982 

.. Honor<lble Morri s E. usker. Senior United 
St<ltes District Judge for the Southern District of 

Waterside then applied to the United 
States District Court for the Southern Dis· 
trict of New York for confirmation of the 
five awards . It also sought post-award. 
pre-judgment interest. INL opposed con
firmation and presented a counterclaim 
based on fraud. In November 1983. Judge 
Lowe confirmed the awards in the sum of 
$1.634,442.33 and 15,754 pounds sterling, 
and dismissed the counterclaim. In a sub
sequent order. Judge Lowe denied Water
side's request for post·award. pre-judgment 
interest. holding that she did not have juris
diction "to go beyond confinnation" of the 
awards. These appeals ensued. 

II. 

Il\L argues that confirmation of the 
awards pursuant to 9 V.S.C. § 207 is incon
sistent with the public policy of the United 
States. Its argument stems from the alle
gation that the awards on damages were 
based in critical respect~ on the testirnonr 
before the arbitrators of Waterside's owne"r 
and chief executive officer, Thomas J . Holt, 
which allegedly contr adicted testimony that 
Holt had given in prior judicial proceedings. 
According to INL. the confirmation of the 
award would be contrary to "this nation's 
public policy against granting relief on the 
basis of sworn testimony directly contradic
tory to prior sworn testimony , and in favor 
of the sanctity of the oath and maintenance 
of the integrity of the judicial system." 
INL also contends that confirmation would 
be contrary to the public policy against 
fraud. 

[1] We find little merit in INL's posi· 
tion. The public policy defense to confir
mation under the Com'ention is set out in 
Article V, paragraph 2, which states in 
pertinent part: 

Recognition and enforcement of an ar-
bitral award may be refused if the 

New York. sitting by designation. 
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competent authority in the country 
where recognition and enforcement is 
sought finds that: 

(b) The recognition and enforcement of 
the award would be contrary to the pub
lic policy of that country. 

This defense must be construed in light of 
the overriding purpose of the Convention, 
which is "to encourage the recognition and 
enforcement of commercial arbitration 
agreements in international contracts and 
to unify the standards by which agree
ments to arbitrate are observed and arbi
tral awards are enforced in the signatory 
countries. " Scherk 'v . . 4Lberto·Culver Co .. 
417 U.S. 506. 520 n. 15. 94 S.Ct. 2449. 2457 
n. 15, 41 L.Ed.2d 270 (1974): see Bergesen 
v. Joseph Muller Corp .. 710 F.2d 928. 933 
(2d Cir.19831: Fotochrome. inc. ,'. Copal 
Co., 5li F.2d 512. 516 (2d Cir.1975): Par· 
sons & Whittemorc O"eTseas Co. ,'. So· 
ciete Generale de I'industrie du Papier. 
508 F.2d ~69 , 970 (2d Cir.19741. Thus. this 
court has unf'quh'ocally sta.ted that the 
public policy defense should be construed 
narrowly. It should apply onl~' where en
forcement would \'iolate our "most basic 
notions of morality and justice." Foto
chrome. inc .. supra. 517 F.2d at 516: Par· 
sons & Whittemore. supra. 508 F.2d at 
974 . 

The allegedly inconsistent testimony here 
relates to whether Waterside subchartered 
the LAURENTIAN FOREST to a company 
called Marine Transport Services. Inc. 
(MTS) and received charter hire payments 
in return. This question is important be
cause, following the interim award on lia· 
bility, INL argued to the arbitrators that 
Waterside had in fact subchartered the ves
sel to MTS and. thus. that any damages 
sustained were in fact sustained by MTS. 
not by Waterside. 

INL maintains that in preparing for the 
first hearing on damages it learned that 
Holt had testified in proceedings in the 
United States District Courts for the South
ern District of New York and the Eastern 
District of Pennsylvania that Waterside 
had subchartered the vessel to MTS. INL 

maintains that similar testimony was given 
by Waterside's treasurer and an MTS vic<>
president. 

However. at a hearinp- before the arbitra· 
tors in September 1982. Holt testified that 
MTS was merely a general agent for Wa· 
terside. He stated that his prior use of the 
word "charter" to describe the relationship 
between these two companies had been 
"poor terminology" because MTS was not 
"involved in the profits or losses of the 
LAURENTIAN FOREST." Following this 
hearing, Waterside brought to the atten
tion of the arbitrators the prior, allegedly 
inconsistent testimony . 

The arbitrators apparently credited 
Holt's testimony at the September 1982 
hearing. Indeed. in their third and fourth 
interim awards they explicitl~' found that 
the "essel had not been subchartered to 
MTS. 

[2J On the record before us. we find 
that confirmation of the awards would not 
be contrary to the pubhc policy of the Unit
ed States. We note that appellant has 
made clear in this court that It does not 
claim that Waterside knowingly presented 
perjured testimony to the arbitrators in 
London, or even that the testimony was 
perjurious. Appellant claims only that di
rectly inconsistent testimony was given in 
different proceedings. We believe that the 
assertion that the policy against inconsist· 
ent testimony is one of our nation's "most 
basic notions of morality and justice" goes 
much too far. 

Appellant also claims that refusing to 
enforce the award h~re would maintain 
"the integrity of the judicial system," and 
we regard this as the essence of its argu· 
ment. We agree that it is important that a 
litigant not be encouraged to "blow hot and 
cold" in a series of proceedings. See Ron· 
son Corp. v. Liquijin Aktimgese//Schajt. 
Liquigas, S.p.A .. 375 F.Supp. 628. 630 (S.D. 
N.Y.1974): Gottesman ,'. General Motors 
Corp., 222 F.Supp. 342. 344-45 (S.D.N.Y. 
1963). But there are competing considera
tions. As Judge Lowe noted. appellant's 
view would require courts, whenever such 
a claim is made. to determine whether al· 

~ = 
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leged inconsistencies actuan~ exist and 
how s i ~nificant they are. ThIs would ren
der the allegedly simple and speedy remedy 
of arbitration a mockery. Indeed . appel
lant ha!' already gone a long way toward 
3L"h leving that result in this seven-year old 
dispute. resisting confirmation of the 
a ..... ard by litigation in three countries: Eng
land. Canada and the United States. We 
bel ieve that accepting appellant's position 
would open the door to progressive emas
culation of the Convention, which, as Judge 
Lowe pointed out. "was intended to remove 
obstacles to confirmation, not to create 
them." 

~l o reo\·e r . the case for confirmation of 
tht' awards here is particularly strong be
cau~e the arbitrators were presented with 
the allegedly inconsistent testimony . We 
b~' no means suggest that confirmation 
-hould have been denied even if the arbitra
turs had been unaware of this testimony
although. of course. the argument against 
f'onfi rm(!tlon would have been stronger in 
tha t case. Cf. Shearson Hayden S ton e. 
Inc. r. Lio l1g. 653 F.2d 310, 313 (7th Cir. 
1~1~11. In any event. whatever remedies 
tht' parties injured by the prior, allegedly 
IIlcons istent testimony may have in the ju
dicial proceedings in which that testimony 
wa~ gi\'en. we do not believe that confirma
tion of the arbitration awards should be 
denied. 

13J INL also argues that enforcement 
of the awards would be contrary to this 
n at ion ' ~ public policy against fraud , and 
that the dis trict court erred in dismissing 
its counterclaim for fraud . We believe that 
the former claim adds little to the argu
ments already discussed. As for the latter, 
thil counterclaim was based on the allega
tion that Waterside "procured the arbitra
tion a wards by fraud by virtue of its initial 
concealment and implicit misrepresentation 
of its relationship with MTS. and its subSE>
quent explicit misrepresentation of its busi
ness relationship with MTS .... " Given 
that II'L learned of the prior. allegedly 
Inconsistent testimony before the first 
hearing on damages, and that the inconsist
enCies were presented to the arbitrators, it 

is difficult to see how the supposed conceal
ment may have helped Waterside in the 
arbitration. Cf. Alberta Gas Chemicals. 
Ltd. t '. Celanese Corp .. 650 F.2d 9. 12 (2d 
Cir.1981). INL does not even attempt to 
pro\;de such an explanation. We also re
peat that the arbitrators heard Holt's testi
mony at the arbitration hearing and were 
aware of his prior testimony. Under these 
circumstances. we see no reason why INL 
should prevail on its counterclaim. See 
Karppinen v. Karl Kie/er Machine Co., 
187 F.2d 32. 35 (2d Cir.1951). In holding 
that the district court properly rejected this 
counterclaim, we do not address the issue 
whether counterclaims may ever be raised 
in confirmation proceedings under 9 U.S.C. 
§ 207. 

Ill. 
Next. we consider whether the district. 

court erred in concluding that the Conven
tion precluded it from granting post-award. 
pre-judgment interest. As far as we can 
Le ll , this is a question of first impression 
for our court and one that has received 
li ttle attention in other jurisdictions. 

[4] At the outset. we note that 
"[ w ]hether to award prejudgment interest 
in cases arising under federal law has in 
the absence of a statutory directive been 
placed in the sound discretion of the dis
trict courts. " Lodges 7.3 & 17.6, Interna
tional Association 0/ Machinists v. Unit
ed Aircra/t Corp., 534 F.2d 422, 446 (2d 
Cir.1975), cert. denied. 429 U.S. 825 97 
S.Ct. 79, 50 L.Ed.2d 87 (1976). Consistent 
with this general principle, we have re
peatedly recognized the power of district 
courts to award pre-judgment interest. 
See. e.g ., id. at 446-47; ChrUi-Craft Indus
tries. Inc. v. Piper Aircraft Corp., 516 
F.2d 172. 191 (2d Cir.1975), rev'd on other 
grounds, 430 U.S. I , 97 S.Ct. 926, 51 
L.Ed.2d 124 (1977); The Wright, 109 F.2d 
699, 702 (2d Cir.1940); see also Blau v. 
Lehman.. 368 U.S. 403. 414, 82 S.Ct. 451 , 
457, 7 L.Ed.2d 403 (1962). 

[5] Absent persuasive reasons to the 
contrary, we do not see why pre-judgment. 
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interest should not be available in actions 
brought under the Convention. First, the 
Com'entian provides that s uch a.ctions 
"shall be deemed to arise under the laws 
and treaties of the United States." 9 
U.S.C. § 203. Second, the Convention is 
silent on the question of pre·judgment in
terest. Third, the same policy considera
tions that call for the award of pre-judg
ment interest in the cases. that we have 
oited above call for such awards in cases 
involving arbitration under the Convention. 
In these days in which all of us feel the 
effects of inflation. it is almost unneces
sary to reiterate that only if such interest 
is awarded ",ill a person wrongfully de
prived of his money be made whole for the 
loss. 

In opposing the grant of post-award, pre
judgm"~t interest, INL does not present 
any reasons, let alone persuasive reasons, 
that would overcome our presumption in 
favor of pr~-judbrmC'nt interest. Instead, it 
states in a conclusory fashion that under 
the Convention the district court "can gh'e 
[Waterside) no more thaD it has been given 
by the awards." Furthermore. our own 
independent review of the facts of this case 
does not suggest that post-award, pre-judg
ment interest is inappropriate. First, the 
district court found-and the parties do not 
dispute-that the English arbitrators 
lacked the power to grant such interest. 
Thus, we need not fear that the arbitrators 
considered the issue and determined that 
the equities of the case did not call for the 
grant of interest. In fact, the arbitrators 
granted Waterside pre -award interest in 
all four damage awards. 

Second, the district judge also found that 
Waterside could ha\'e obtained post-award, 
pre-judgment interest by seeking confirma
tion of the awards in English courts. The 
judge stated that "English law provides 
that an arbitration award carry interest 
from the date of the award at the same 
rate as a judgment debt, unless the a ward 
otherwise directs." INL does not chal
lenge on appeal the district court's finding 
with respect to the applicable English law. 
We also note that the third interim award 
was converted to judgment in England and 

that the English court included post-award 
interest in that judgmenL These facts, we 
think, make the case for post-award inter
est particularly compelling. We do not 
think that the goals of the Convention 
would be served by having Waterside con
firm the awards in England and then seek 
to enforce the English judgment in the 
United States. Indeed, it appears that the 
drafters of the Convention sought to avoid 
duplicative litigation of this type. See 
Note, Foreign Judgments Based on For
eign Arbitral Awards: The Applicability of 
Res Judicata, 124 {j.Pa.L.Rev. 223, 226 & 
n. 16 (1975). In this circuit in particular, 
such litigation would seriously erode the 
Convention's overriding goal of promoting 
the enforcement of awards because we 
have held that the Convention applies only 
" to the enforcement of a foreign arbitral 
award and nol to the enforcement of for
eign judgments confirming foreign arbitral 
awards." Island Territory 0/ Curacao t'. 

Solitron Dellices, Inc., 489 F.2d 1313, 1319 
(2d Cir.1973), cert. denied, 416 U.S. 986, 94 
S.Ct. 2389, 40 L.Ed.2d 763 (1974). Thus, if 
Waterside had attempted to enforce ~n 
English judgment confirming the awards, 
it could not have availed itself of the en
forcement procedures of the Convention. 

On a more general note, we point out 
that the concept of post-award interest is 
not alien to the Convention, and that arbi
trators in many jurisdictions- including 
New York-have granted such interest. 
See, e.g., Bergesen t'. Joseph Muller Corp., 
548 F.Supp. 650, 651 (S.D.N.Y.1982), affd, 
710 F.2d 928 (2d Cir.1983); Laminoirs-Tre
fileries-Cable"',,, de urn; v. Southwire 
Co .. 484 F.Supp. 1083. 1069 (N .D.Ga.1980). 
Also, district judges in the Southern Dis
trict of New York have granted post
award, pre-judgment interest in both 
domestic and foreign arbitration cases. 
See J. Lauritzen AIS v. Intertanker Ltd .. 
82 Civ. 1739, s lip op. at 3 (S.D.N.Y. May 13, 
1982) (arbitration under the Convention); 
Lake Utopia Paper Ltd. v. Con.nelly Con
tainers, Inc., 79 Civ. 510, slip op. at I 
(S.D.N.Y. May 9, 1979) (confirming com
mercial arbitration award under 9 U.S.C. 
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LEAGUE OF WOMEN VOTERS v. NASSAU COUNTY BD. 155 
ell" .. 737 F.ld 155 (1984) 

§ 9): In re Local 1115 Joint Board Nursing peals. Neaher, District Judge, sitting by 
Home & Hospital Employees. 85 Lab.Cas. designation, held that: (I) the League 
" 10.949. at 19.669 (S.D.N.Y.1978) (confirm· lacked standing under section 1983 to main· 
ing labor arbitration award under 9 U.S.C. tain the action: (2) members of underrepre
§ 9). sen ted municipalities in the county had 

The judgment of the district court is 
affirmed in part and reversed in pan. The 
case is remanded to the district court for 
the computation of post·award. pre-judg· 
ment interest at an appropriate rate. 

o ! .'~";-:'''u.::.:-:''~''~'';;:'.='' 
T 

The LEAGt:E OF WOMEN VOTERS OF 
NASSAt: COUNTY. Carol Carlton. Ju· 
dith Schmertz. Barbara Josepher. Adele 
Fox and Ann Borner. Plaintiffs-Appel
lants. 

v. 

NASSAU COUNTY BOARD OF SUPER· 
VISORS. Thomas Gulotta. as Pre.iding 
Super-'isor of Town of Hempst.ead. 
James Bennett. as Supervisor of Town 
of Hempstead. John Kiernan. as Super
"isor of Town of North Hempstead. 
Hannah Komanoff. as Supen'isor of 
City of Long Beach. Joseph Colby. as 
Supenisor of the Town of Oyster Ba)'. 
and Alan Parente. as Mayor-Supervisor 
of City of Glen Cove. Defendants·Ap· 
pellees. 

No. 326. Docket 83-7602. 

United States Court of Appeals. 
Second Circuit. 

Argued Nov. 18. 1983, 

Decided May 22, 1984, 

The League of Women Voters and five 
members appealed from a judgment of the 
lnited States District Court for the East
ern District of New York, Jacob Mishler. J " 
upholding county's weighted voting system 
fo r its board of supervisors against con
stitutional attack. The Court of Ap-

standing to challenge the system: and (3) 
United States Supreme Court's dismissal 
for lack of substantial federal ques tion of 
an earlier appeal challenging the system 
precluded the present challenge. 

Affirmed. 

1. Constitutional Law <3=>42.1(1 ) 
League of Women Voters did not have 

standing under section 1983 to assert 
rights of its members in challenging coun' 
ty's weighted voting system for its board 
of supervisors as unconstitutional. 42 U.S. 
C.A. § 1983. 

2. Constitutional Law <3=>42.1(1) 
Residents in overrepresented mUnICI

palities lacked standing under section 1983 
to challenge county's weighted voting sys· 
tern for its board of supervisors as uncon
stitutional. 42 U.S.C.A. § 1983. 

3. Constitutional Law <3=>42.1( 1) 
Residents of underrepresented munici

palities had standing to challenge constitu· 
tionality of county's weighted voting sys
tem for its board of supervisors. 42 U.S. 
C.A. § 1983. 

4. Courts p96(3) 
United States Supreme Court's sum· 

mary dismissal for lack of substantial f~d
eral question of appeal from New York 
Coun of Appeals' decision upholding coun
ty's weighted voting system for its board 
of super\'isors as a whole was binding on 
subsequent challenge to the system where, 
despite adoption of reapportionment plan, 
the differences between the two suits were 
too inadequate to preclude the prior deci
sion's precedential effect. 42 U.S,C.A. 
§ 1983. 

5. Federal Civil Procedure <3=>2251 
Evidentiary hearing on constitutional 

challenge to county's weighted voting sys· 
tern for its board of supervisors was not  
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NEW YORK LAW JOURNAL, THURSDAY , JUNE 21 , 1984 , p . 1, col . 4 

/fiuiing by Second Circuit Court 

Pre-Judgment Interest Upheld 
In Int'l Arbitration Awards 

8.v Daniel Wise 

In a ruling of apparent first 
Impression. the U.S. Court of Appeals 
(or the Second Circuit has deter 
mined th a t pre-judgment in terest 

• 
m ay be awarded by Federal district 
courts when they are asked to con
firm awards under an International 
agreement for the enforcement of ar
bitration awards. 

. Not ing thAt the general ~ rul~ rro
vide! (or <!wa ,.ds uf ~J rc - judgmcnt in
terest In Federal cases, a n opi nion by 
Chief Judge Wilfred Feinberg (or a 
panel of the Court held in Wntersidc 
Ocean Nat'lyatirm Co., Inc. v . Interna 
tional Nal)ignt.1on Ltd., which was 
filed Monday, that there was no rea· 
son why the general rule should not 
apply with equal force in actions to 
confirm awards under the interna
tional agreement. the Convention on 
the Recognition and Enforcement of 
F or eign Arbitral Awards. 

Novel Ruling 
In determining that a ship charter

er. Waterside Ocean Navigation 
'&0., was entitled to pre-judgment in· 
~erest on five awards rendered by an 

English arbit rator totalling $1.6 mil
lion plus 1~.7~. pound. stcrling. 
Judge F einberg wrote. "In these days 
in which all of us feel the effects of 
inflation, it is al most unnecessary to 
reiterate that only i( such interest is 
awarded will a person. wrongfully 
depr ived o( his money , be made 
whole for the loss." 

Thc question or whether fore ign ar
bitration awards could be augmented 
by the interest 1h M accruC'd rrom the 
award date to the date judgment Wa.! 

entered by a U.S. court, Judge Fein
berg wrote, is "as (ar as we can teU" 
one "of first imprcss ion for our court 
and onc that has received little aUen
til;m In other jurisdictions." 

The ruling reversed a district court 
decis ion finding that the Convention 
precluded It from making an award 
of Interest. Rather than precluding 
such an award. Judge Feinberg 
pointed out the Convention was silent 
on the point. 

But. support for pre·judgment 
awards could be found, Judge Fein
berg reasoned. In the English arbi
trators' lack o( authority to enter 
such an award. "Thus, we need not 

rear that the arbitrators considered 
the issue and determined that the eq· 
uities of the case did not call for the 
grant or inter~st, he wrote . 

Similarly, he ' observed. had the 
ship charterer sought to enforce his 
award in Engl and, the company 
would have been able to secure a . 
judgment providing ror In ter est prior 
to its entry. To (orce companies to 
seek judgments in foreign countries 
to obtai n interest on judgments 
which would ultimately be enforced 
in th is country, Judge F einberg con
cluded, would encourage duplicative 
litigation a nd "serious ly erode the 
Convention's ove rriding goal of 
promoting the enforcement o r 
awards." The Convention. he stated, 
applies only to the en force ment o( 
foreign arbitration awards. not to tor
eign judgments confirming arbitra
tion awards. 

Award Upheld 
The pre-judgment issue was r aised 

on a cross-appeal by the ship charter
er, Waterside. As for ship owner's -
International Naviga t ion - chal
lenge to the underlying award, Judge 
Feinberg (oul!d "little merit" to its 
claim that the award violated this 
country's "public policy." 

International Navigation's princi· 
pal argument was that the testlmony 
of Waterside's chief executive offic er 
in the arbitration proceeding contra
dicted previous testimony he had 
given in proceedings in U.S. court!!). 

In rejecting the ship owner's claim, 
Judge Feinberg stated. "we believe 
the assertion that the policy against 
inconsistent testimony is one of our 
nation's "most basic notions at m o
rality and justice" goes much too 
(ar." 

Judges Ralph K. Winter and Mar· 
ris E. Lasker. who was siUing by des
ignation from the U.S. District Court 
for the Southern District of New 
York. joined the opinion. 

John H. Gross. of Acderson Russell 
Kill & Olick, represented the charter
er, Water side. and J ohn S. Rogers, o( 
Burlingham Underwood & Lord. de
fended the shipowner, International 
Navigation. on the appeal. 
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though the obligation or limitation was not contained in the same 
section of the Commercial Code. Accordingly, the court held that the 
Korean limitation law must be applied with the other Korean 
substantive law. The court further analyzed the choice of law factors 
and arrived at the same result. i.e., that Korean law should apply. 

Harry A. Gotimer· 

• Member. New York Bar: Panner. Kirlin . CampbeU & Keating , New York . 

ARBITRA nON: Post·award, pre-judgment interest may be awarded 
in actions brought under the Convention for the Recognition and 
Enforcement of Foreign Arbitral Awards. Waterside Ocean Naviga· 
tion Co. 1'. International Navigation Ltd., 737 F.2d 150 (2d Cir. 1984). 

The LAURENTIAN FOREST was chartered to the defendant 
pursuant to a charter calling for arbitration of disputes in London. 
Between May 1982 and March 1983 London arbitrators issued one 
award on the issue of liability and four awards granting damages to 
Plaintiff-Disponent Owner aggregating $1,634,442 and £15,754. Plain
tiff petitioned the U.S. District Court for confirmation of these 
awards. pursuantio the Convention for the Recognition and Enforce
ment of Foreign Arbitral Awards ("Convention ") 1 and for judgment 
granting post-award. pre-judgment interest. The District Court en
tered judgment confirming the awards but denied the interest claim. 
The Court of Appeals affirmed the judgment confirming the awards 
but reversed the denial of interest. 2 

The Convention is silent on the question of post-award, pre
judgment interest. The Charterer argued that under the Convention 
the District Court could nOl grant such interest , for the reason that it 
had not been awarded by the arbitrators. who in any event lacked the 
power under English law to grant it. 3 

I The Convention. 21 U.S.T. 2517. T.1.A.S. No. 6997.330 U.N.T,S. 38. entered Into force In 

the United Slate~ on December 29. 1970. The implementmg legislation. Chapter 2 of the federal 
Arbitration Act. 9 U.S.c. U201-08. became effective on the same dale . 

, 737 F . 2d ISO . • , lSI. 
, Jd .. at 154 . 

~ , (SOl(! 1})Qse ¢SO,; t. 3 a ( u . c . , . " ' . _ .. , ' lCS WApi. ;; J t'M 
' . 

" ,- ~ . 
..... .. ' .. " . -. ~ . . "; . ..... . . . 
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The English arbitrators did grant pre-award interest and one of the 
awards was reduced to judgment by the English court. The English 
court included post-award. pre-judgment interest in its judgment.' 

The Disponent Owner had the option of either enforcing the awards 
under the Federal Arbitration Act or a state statute' or reducing them 
to English judgments and enforcing the judgments in an American 
court. However. if the Charterer were correct that the Convention 
precluded the District Court from granting post-award, pre-judgment 
interest , the Disponent Owner would have been forced to forego the 
Convention and undertake the cumbersome process of obtaining 
foreign judgments and enforcing them in an American court in order 
to recover the considerable amount of interest which accrued while 
the Charterer sought to avoid payment of the awards· This is 
precisely the sort of duplicative and expensive litigation the Conven
tion seeks to a void .' 

The Court of Appeals was of the view that in cases arising under 
federal law • and in the absence of a statutory directive. the granting of 
post-award. pre-judgment interest is in the sound discretion of the 
district courts.· In the exercise of this discretion. such interest can be 
granted in Convention cases because (I) actions under the Conven
tion arise under the laws and treaties of the United States; (2) the 
Convention is silent on the question of pre-judgment interest: and (3) 
only if interest is awarded will a person wrongfully deprived of money 
owing to him be made whole for the loss! 

4.ld. 
, Chapter 2 of the Convention creates federal question jurisdiction without a jurisdictional 

amount and vests the U.S. district courts with original jurisd iction of actions under the 
Convention. 9 U.S.C. §203. For the reach of the Convention see SumitomoCorp. v, Parakopi 
Compania Mariti.a. S,A .. 447 F. Supp. 737. 1980 AMC 598 (S . ~ . N.Y. 19791. alfd 620 F.2d 
2B6 (2d Cir . 1980i: Bergesen v. Joseph Muller COr]> .. 710 F.2d 928. 1983 AMC 184 (2d Cir. 
1983): and Case Note. IS J .Mar.L.& Comm. 134 (19S4). The disponenl owner 's award was also 
enforceable in the courts of the State of New York. Sec Civil Practice Law and Rules. §§7S01-
14 ; Gilbert v. Burnstein. 225 N.Y. 348 (1931): 8 Weinstcin· Kom·Millcr. Nt"' York Civil 
Pracrict . para. 750 1.35 . 

• A U.S. District Coun can enforc.e an English judgment if there is diversity jurisdic.tion . 
Corporacion Salvadorena de Calzado. S.A. v. injection FO(){wear Corp .• 533 F.Supp. 290. 295-
96 (S.D. Aa. 1982); Ackerman v. Ackerman . 676 F.2d 898. 899 (2d Cir. 19821. The courts of the 
Stale of New York would aJ so enforce the judgments. New York Civil Practice Law and Rules 
nS301-09 (enacting the Uniform Foreign Money-Judgments Recognition Act) ; Ackerman v. 
Ackerman. supra . at 902. 

'737 F.2d . at 154 . 
• Id . 
'l Id .. at 154. 

--·it r ... ' ..... c:li ... '!SJiiiO+ + _* • ~ - . _ _ ",-"", __ ~ __ ... ~_ --:~---.:--:, ' • • T- - ' ... r_ ;"' . _ ... -_ ......- _ ",-.·...- _ .• _ r " M ........ . ..... ~.: .... .. ~_. _ . - ., . -.-,-~-

.- . -.. '.- -.- . 
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In reaching the correct conclusion . the coun overlooked AMicle III 
of the Convention. which requires that a contracting state " recognize 
arbitral awards as binding and enforce them in accordance with the 
rules of procedure of the territory where the award is relied upon" , 
without imposing "substantially more onerous conditions or higher 
fees or charges " for actions on foreign awards under the Convention 
than it would for actions on domestic awards. 10 There is no doubt that 
in the coun 's discretion award creditors can be granted post-award. 
pre-judgment interest" on domestic awards on maritime claims. 
Therefore. denial of such discretion to award interest in Convention 
cases would impose substantially more onerous conditions. in viola
tion of AMicle Ill. 

In granting pre-judgment, post-award interest in actions brought 
under the Convention, the coun has brought U.S. law closer to the 
goal of uniform treatment of arbitral awards under the various laws 
and treaties which govern their enforcement. 

J. P. Love" 

10 Convcntion . An. 111. For thc dcfinition of a domcstic award sec Article I ( I) of the 
Convcnllon : 9 U.S,C. §202. and Bergesen v. Joseph Mu llcr Corp .. supra note.s . 

" See The Wrighl. 109 F.2d 699. 702 . 1940 AMC 735 12d Cir. 19401. 
• Member. New York and Florida Bars: President . American Ship Managemcnt Inc . 

.- ... .,.~ .... . : --... .. ~ ~ 
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though the obligation or limitation was not contained in the same 
section oftbe Commercial Code . Accordingly, the court held that the 
Korean limitation law must be applied with the other Korean 
substantive law. The court further analyzed the choice of law factors 
and arrived at the same result, i.e., that Korean law should apply . 

Harry A. Gotimer' 

-· ·Member. Ne ..... York Bar; Fanner. Kirlin. Campbell &. Keating. New York . 

ARBITRA TlON: Post-award, pre-judgment interest may be awarded 
in actions brought under the Convention for the Recognition and 
Enforcement of Foreign Arbitral Awards. Waterside Ocean Naviga
tion Co . v. international N avigation Ltd., 737 F.2d 150 (2d Cir. 1984). 

The LAURENTIAN FOREST was chartered to the defendant 
pursuant to a charter calling for arbitration of disputes in London. 
Between May 1982 and March 1983 London arbitrators issued one 
award on the issue of liability and four awards granting damages to 
Plaintiff-Disponent Owner aggregating $1 ,634,442 and £15,754. Plain
tiff petitioned the U.S. District Court for confirmation of these 
awards, pursuantto the Convention for the Recognition and Enforce
ment of Foreign Arbitral Awards ("Convention" )' and for judgment 
granting post-award, pre-judgment interest. The District Court en
tered judgment confirming the awards but denied the interest claim. 
The Court of Appeals affirmed the judgment confirming the awards 
but reversed the denial of interest. 2 

The Convention is silent on the question of post-award, pre
judgment interest. The Charterer argued tbat under the Convention 
the District Court could not grant such interest. for the reason that it 
had not been awarded by the arbitrators . who in any event lacked the 
power· under English law to grant it. 3 

I The Convention. 21 U.S .T. 2517. T .I.A.S. No. 6997 . 330 U.N.T.S. 38. entered into force in 
the United Stale~ on December 29. 1970. The implementi ng legislation. Chapter 2 of the Federal 
Arbitration AC I. 9 U.S.c. §§201-08 . became effective on the same date . 

' 737 F . 2d I~O. at 1~1. 
) Jd., at 154 . 

.. > .D; 4X.1· t AM" $ j , L j w . .$ .. - ;:'4).; . i __ .o J lCO £2.2..3 SJiQ 
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The English arbitrators did grant pre-award interest and one of the 
awards was reduced to judgment by the English court. The English 
court included post-award. pre-judgment interest in its judgment.' 

The Disponent Owner had the option of either enforcing the awards 
under the Federal Arbitration Act or a state statute' or reducing them 
to English judgments and enforcing the judgments in an American 
court. However. if the Charterer were correct that the Convention 
precluded the District Court from granting post-award. pre-judgment 
interest. the Disponent Owner would have been forced to forego the 
Convention and undertake the cumbersome process of obtaining 
foreign judgments and enforcing them in an American court in order 
to recover the considerable amount of interest which accrued while 
the Charterer sought to avoid payment of the awards.· This is 
precisely the sort of duplicative and expensive litigation the Conven
tion seeks to avoid.' 

The Court of Appeals was of the view that in cases arising under 
federal law. and in the absence of a statutory directive. the granting of 
post-award. pre-judgment interest is in the sound discretion of the 
district courts.· In the exercise of this discretion. such interest can be 
granted in Convention cases because (l) actions under the Conven
tion arise under the laws and treaties of the United States ; (2) the 
Convention is silent on the question of pre-judgment interest; and (3) 
only if interest is awarded will a person wrongfully deprived of money 
owing to him be made whole for the loss.9 

~ Id. 
s Chapter 2 of the Convcntion creates federal question j urisdiction without a jurisdictional 

amount and vests the U.S. district couns with original jurisdiction of actions under the 
Convention . 9 U.S.C. §203. For the reach of the Convention see Sumitomo Corp. v. Parakopi 
Campania Mariti • • . S .A .. 447 F . Supp. 737. 1980 AMC 598 (S.D. N.Y. 1979). affd 620 F .2d 
286 (2d Cir . 1980j: Bergesen v . Joseph Muller Corp .. 710 F.2d 928. 1983 AMC 184 (2d Cir. 
1983): and Case Note . 15 J .Mar .L.& Comm . 134 (1984). The disponent owner's award was also 
enforceable in the couns of the State of New York. See Civil Practice Law and Rules. U7501-
14 : Gilbert v. Burnstein . 225 N.Y. 348 (931 ); 8 Weinstcin-Korn-Miller. N~w York Civil 
Pracliu . para. 750 1.35 . 

• A U.S. District Coun can enforce an English judgment if there is diversity j uri sdiction • 
Corporacion Salvadorena de Calzada. S .A. v . lrtiection Footwear Corp . . .533 F .Supp. 290. 29.5-
% (S .D. F)a. 1982): Ackerman v . Ackerman. 676 F.2d 898. 899 (2d Cir. 1982). The courts of the 
State of New York would also enforce the judgments . New York Civil Practice Law and Rules 
n5301-09 (enacting the Uniform Foreign Money~Judgmenls Recognition Act): Ackerman v. 
Ackerman . supra , at 902. 

, 737 F.2d. a! 154 . 
• Id. 
II Jd .. at 154 . 

----- . --- .. -,-- -

 
United States 
Page 12 of 13

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



X·~'f 

. >"': 
........ 

... .... . \ 

. , . 

• .-----

• 

·s·..... TV 

. '.,' .. ~ - .. ~ 

128 Journal of Maritime Law and Commerce VOl. '6. No. 1 

In reaching the correct conclusion. the court overlooked Article Ul 
of the Convention. which requires that a contracting state "recognize 
arbitral awards as binding and enforce them in accordance with the 
rules of procedure of the territory where the award is relied upon", 
without imposing "substantially more onerous conditions or higher 
fees or charges" for actions on foreign awards under the Convention 
than it would for actions on domestic awards.'· There is no doubt that 
in the court's discretion award creditors can be granted post-award. 
pre-judgment interest" on domestic awards on maritime claims. 
Therefore. denial of such discretion to award interest in Convention 
cases would impose substantially more onerous conditions, in viola
tion of Article Ill. 

In granting pre-judgment, post-award interest in actions brought 
under the Convention , the court has brought U.S. law closer to the 
goal of uniform treatment of arbitral awards under the various laws 
and treaties which govern their enforcement. 

J. P. Love' 

10 Convenlion . Art . Ill. For the definilion of a domestic award see Article: I (I ) of the 
Convention: 9 V. S.c. §202. and Bergesen v. Joseph Muller Corp .. supra note S. 

" See The Wrighl. 109 F .2d 699 . 702 . 1940 AMC 735 12d Cir . 19401 . 
• Member , New York and Florida Bars: President. American Ship Management Inc . 

".. ' . -~ ." 
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