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G 0 E T TEL, D. J.: 

Plaintiff S.A. Mineracao da Trindade-Samitri 

("Samitri"), a Brazilian corporation, brought this action to 

obtain, inter alia, a declaratory judgment and damages against 

six defendants, cor-porations in Brazil, Panama and the United 

States (the "Defe lldants") ,1/ charging that the Defendants 

fraudulently inducf!d Sami tr i to enter into a $600, 000,00011 

international iron ore mining venture, and alleging seventeen 

assorted claims under the laws of Brazil and the United 

States.lI The Defendants have moved, pursuant to the United 

States Arbitration Act, 9 U.S.C. SS 1-14, 201-08 (1982), to 

stay the prosecuti:m of Samitri ' s complaint in this Court.!1 

and to compel arbi tration.~1 In response, Samitri has cross-

moved, pursuant to Fed. R. Civ. P. 65(a), to enjoin arbitra-
\ 

~ . _lon. For the reasons set forth below, the Court orders arbi-

tration of all of Samitri's claims except the two brought un-

der the Racketeer Influenced and Corrupt Organizations Act, 18 

U.S.C. SS 1961-1968 (1982) ("RICO"), the litigation of which 

is te~porarily stayed pending arbitration. 

BACKGROUND 

The chain of events culminating in this action began 

in the early 1970 ' s when Samitri and the Defendants commenced 

discussions concerning the possibility of engaging in a joint 
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venture to mine iron ore from certain undeveloped iron ore re-

serves owned by Samitri in Brazil. At the time, Samitri was 

supplying substantial amounts of iron ore produ~ts to European 

and South Arner ican purchasers but very little of those pro

ducts to purchasers in the United States. Samitri's hope and, 

it contends, the Defendants' promise, was that if the parties 

entered into the venture then the Defendants w,)uld be able to 

procure long-term contracts for the sale of ir~n ore products 

to customers in the United States. In 1973 the parties agreed 

to undertake the venture and for that purpose formed a new 

jointly-owned corporation, Samarco Mineracao S.A. 

co·) . 

( ·Samar -

On December 10, 1974, Samitri and the Defendants 

entered into three major contracts in order to structure and 

finance the project. These three contracts, hereinafter col

lectively referred to as the ·1974 Agreements,· include: (1) 

the ·Samarco Project Agreement,· which set forth the general 

business plan for the venture and the basic terms upon which 

the parties would proceed; (2) the • Samarco Shareholders' 

Agreement,· which established the essential rules for Samar

co's governance and the relations among its shareholders and 

provided that Samitri and the Defendants would purchase, res

pectively, 51% and 49% of the equity securities in Samarco; 

and (3) the ·Contract of Commercial Representation,· which 

specified the sales and marketing duties of the parties. In" 
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general terms, the 1974 Agreements called for Samitri to pro

v ide Samarco wi th access to Sami tr i I S iron ore depos i ts in 

Brazil, for Samarco to mine and process the iron ore, and for 

the Defendants to act as Samarco's principal marketing agent 

throughout the world and as its exclusive marketing "agent in 

the United States. 

Although the 1974 Agreements set forth in great de

tail Samitri's and the Defendants' rights and obligations with 

respect to the Samarco project, the parties continually amend

ed those agreements and entered into a number of supplemental 

contracts dur ing the latter part of the 1970 I S and early 

1980's. Pursuant to the original Shareholders' Agreement, the 

parties executed a number of so-called stock purchase agree

ments under which Sami tr i and the Defendants together pur

chased a total of approximately $400,000,000 of securities in 

Samarco (the "Stock Purchase Agreements"). On August 16, 

1979, the parties executed an agreement whereby Samitri and 

the Defendants agreed to guaranty Samarco's debts and liabili

ties (the ·1979 Guaranty Agreement·). And on July 23, 1982, 

the parties consented to an additional agreement under which 

Samitri and the Defendants were required to purchase even more 

securities in Samarco (the "1982 Memorandum of Agreement"). 

These agreements entered into after 1974 are collectively re

ferred to by the parties as the "Post-1974 Agreements." 

-3-
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On December 23, 1982, after learning of the cancel-

lation of certain of Samarco's major contracts to supply iron 

ore products to Un t ted States purchasers, Samitri sought to 

withdraw its interest in Samarco and to rescind each of the 

contracts between itself and the Defendants. Subsequently, on 

March 22, 1983, Samitri brought this action to obtain, inter 

alia, a declaratory judgment that it had lawfully rescinded 

the 1974 and Post- 1974 Agreements and a restoration of the 

tt status quo ante, including restitution of approximately 

$200,000,000, which it had paid for securities in Samarco. 

Samitri's argument essentially is that the Defend-

ants fraudulently induced it to enter into the Samarco project 

by representing that the . Defendants had obtained long- term 

agreements with three United States purchasers for the sale of 

more than one-third of the iron ore products expected to be 

produced by Samarco when in fact the Defendants had not ob-

tained such agreements. Sami tr i claims that these alleged 

tt sales agreements were central to its decision to invest in the 

project, and that without them, Samarco would never have been 

formed. Samitri also alleges a number of claims for breach of 

contract and for breach of fiduciary duties. 

On May 31, 1983, the Defendants filed a motion to 

compel arbitration of all of Samitri's claims on the grounds 

that such arbitration was required under the terms of each of 

the 1974 Agreements . Sami tr i, however, contends that its 

- 4 -
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claims can properly be resolved only in court, arguing: (1) 

that the scope of the arbitration clause provided in the 1974 

Agreements does not include claims of fraud in the inducement; 

(2) that claims of fraud in the inducement of the Post-1974 

Agreements are n.,t arbitrable because none of those agreements 

contains an artitration clause; (3) that Samitri's claims 

under RICO are w:. thin the exclusive jurisdiction of the courts 

and are therefc)re not arbitrable; and (4) that Samitri's 

claims under the Securities Act of 1933, 15 U.S.C. 

55 77(a)-(aa) (1982), and the Securities Exchange Act of 1934, 

15 U.S.C. SS 7a (a)-(kk) (1982), are federal statutory claims 

which are not 2rbitrable. The Court now considers each of 

Samitri's arguments. 

DISCUSSION 

1. The 1974 Agreements 

Before considering the nature of any obligation to 

arbitrate under the 1974 Agreements, the Court notes that with 

respect to a contract involving a transaction in foreign or 

interstate ·commerce," as defined in the United States Arbi

tration Act, 9 U.S.C. 55 1-14, 201-08 (1982),i/ the interpre-

tation, validity and enforcement of an arbitration clause 

within such a contract are governed by federal law. J Prima 

Paint Corp. v. Flood & Conklin Mfg., 3a8 U.S. 395, 403- 05 

(1967); Bell Canada v. ITT Telecommunications Corp., 563 F. 
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Supp . 636, 638 (S.D.N.Y. 1983). An arbitration clause must be 

interpreted in accordance with the intention of the partie~ 

Local No. 725 , International Union of Operating Engineers v. 

Standard Oil Company of Indiana, 186 F. Supp. 895, 899 (D.N.D. 

---1960) ,\ and by ascertaining and examining the context i n which 

it was made. Bricklayers, Masons, Marble and Tile Setters, _. 
Protective and Benevolent Union No. 7 of Nebraska v. Lueder 

,--
Contruction Co., 346 F. Supp. 558, 562 (D. Neb. 1977). ' As a 

general rule, wa party cannot be required to submit to arbi-

tration any disputes which he has not agreed to submit~ Cou

dert v. Paine Webber Jackson , Curtis, 705 P.2d 78, 81 (2d 

Cir. 1983) , citing United Steelworkers of America v. Warrior' 
r-

Gulf Navigation Co., 363 U.S. 574, 582 (1960). "However, arbi-

tration clauses must be interpreted broadly and all doubts as 

to whether a dispute is encompassed by a particular clause 

must be resolved in favor of arbitration. ) Moses H. Cone 

Memorial Hospital v. Mercury Construct i on Corp., 1 03 S. Ct. 

927,941-42 (1983); Coenen v. R.W. Pressprich , Co., 453 F.2d 

• 1209,1212 (2d Cir . 1972). Importantly, arbitration clauses 

are separable from the contracts in which they are contained, 

so that a general claim of fraud in the inducement of a con-

tract -- as distingu i shed from a c l aim of fraud directed at 

the arbitration clause itself does not operate to nullify 

the agreement to arbitrate. Prima Paint Corp., supra, 388 

U.s. at 403-04. 
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In the case at hand, each of the 1974 Agreements be-

tween Samitri and the Defendants contains a broad arbitration . 

clause providing, in pertinent part: 

Whenever any question or dispute 
shall ar ise or occur under this [Agree
ment/Contract), such question or dispute 
shall (if it is not amicably settled by 
the Parties) be finally settled by arbi
tration in Paris, France, by one or more 
arbitrators appointed in accordance with 
the Rules of Conciliation and Arbitration 
of the International Chamber of Commerce 

See Affidavit of Kenneth E. Merklin: Exhibit A, Samarco Pro-

ject Agreement' 10; Exhibit B, Shareholders' Agreement, 11; 

Exhibit C, Contract of Commercial Representation' 8 (emphasis 

added). 

Samitri argues that its claims of fraud in the in-

ducement are not based upon matters within the 1974 Agree-

ments, but rather on matters outside those agreements. There-

fore, relying on In re Kinoshita & Co., 287 F.2d 951 (2d Cir . 

e 1961), and Michele Amoruso E Figli v. Fisheries Development 

Corp., 499 F. Supp. 1074 (S.D.N.Y. 1980), Samitri conterids 

that because its claims do not "arise or occur under" the 

agreements, even though they may "relate" to the agreements, 

the claims are not arbitrable. l / The Court disagrees. Al

though Sami tr i' s argument has some appeal in semantics, it 

does not provide a dispositive answer to the question of the 

proper scope of the arbitration clause. 
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r Only mon ths ago, " Justice Brennan for the Supreme 

Court reiterated the well developed judicial principle that, 

-as a matter of federal law, any doubts concerning the scope 

of arbitrable issues dould be resolved in favor of arbitration 

whether the problem at hand is the construction of the con-

tract language itself or an allegation of waiver, delay, or a 

like defense to ''1rbitrability~ Moses H. Cone Memorial Hospi

tal, supra, 103 s. Ct. at 941 (emphasis added) (citing Dickin

son v. Heinold Securities, Inc., 661 F.2d 638, 643 (7th Cir • 

1981); Wick v. Atlantic Marine, Inc., 605 F.2d 166,168 (5th 

Cir. 1979); Becker Autoradio U.S.A., Inc. v. Becker Autoradio-

werk GmbH, 585 F.2d 39, 43-45 (3d Cir. 1978): Hanes Corp. v. 

Millard, 531 F.2d 585,598 (D.C. Cir. 1976); Acevedo Maldonado 

v. PPG Industries, Inc., 514 F.2d 614,616-17 (1st Cir. 1975): 

Germany v. River Terminal R. Co., 477 F.2d 546, 547 (6th Cir. 

1973); Coenen v . R.W. Pressprich , Co., 453 F.2d 1209, 1212 

(2d CiL 1972); Hart v. Orion Insurance Co., 453 F.2d 1358, 

1360-61 (lOth Cir. 1971» . As discussed below, the proper 

scope of the arbitration clause in the instant case is in 

doubt and, as a consequence," the Court is led to the conclu-

sion that the issue of whether Samitri's claims of fraud in 

the inducement are arbitrable must be resolved in favor of ar-

bitration. This conclusion, moreover, is required under 

Scherk v. Alberto Culver Co., 417 U.S. 506 (1974), where the 

Surpreme Court held that claims of fraud in the inducement of 
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an agreement were arbitrable under an arbitration clause 

similar to the one found here. 

That there are doubts as to the proper scope of the 

arbitration clause in the 1974 Agreements becomes clearer by 

compar ing the seventeen claims Sami tr i alleges in its com

plaint. Sami ':ri alleges two claims under both common law and 

the Brazilian Civil Code for breach of various contracts, see 

Complaint " 109-12, and two claims for breach of fiduciary 

tt duties which derive from those contracts, see Complaint 

" 97-8, 103- 04. In addi tion, Sami tri relies upon the same 

factual allegations to establish these claims as it does to 

tt 

establish its several claims of fraud in the inducement. See 

Complaint " 109, 111. Consequently, all of Samitri's claims 

involve the contractual relations among the pao:ties to the 

1974 Agreements as well as the Defendants' performance under 

those agreements, and each claim requires an interpretation of 

those agreements. See Hannah Furniture Co. v. Workbench, 

Inc., 561 F. Supp. 1243, 1245 (W.O. Pa. 1983). Thus, when 

considering Samitri's claims of fraud in the inducement rela-

tive to its other claims, it becomes difficult to make a mean-

ingful distinction between those claims which "arise or occur 

under" the contract and those which "relate" to the contract. 

As is common in cases similar to this one, the issue of fraud 

in the inducement is inextricably tied in with the other is

sues presented. See~, Robert Lawrence Co. v. Devonshire 
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Fabrics, Inc., 271 F.2d 402, 410 (2d Cir. 1959). And, as 

Judge Medina has aptly noted, it appears that ftthe difference 

between fraud in the inducement and mere failure of perfor-

mance [under a contract] depends upon little more than legal 

verbiage and the formulation of legal conclusions •••• ft Id • 
• 

There is no need, however, tc belabor the linguistic 

niceties of the terms of the arbitration clause -- an endeavor 

.. which based upon the briefs submitted ty the parties, would in 

any case prove futile. The fact tha-c numerous courts have 

reached conflicting interpretations when construing language 

similar or identical to the language at issue in this case 

leads the Court, ipso facto, to the co,clusion that the scope 

of the clause is in doubt. All doubts, of course, must be re-

solved in favor of arbitration. See Moses H. ·Cone Memorial 

~sPital' supra, 103 S. Ct. at 941. \ 

While it is true, as noted above, that two cases 

.. cited by Samitri, Michele Amoruso E Figli, supra, 499 F. Supp. 

1074, and In re Kinoshita & Co., supra, 287 F.2d 951, hold 

that disputes involving fraud in the inducement do not -arise 

out of or under- the principal contract, other cases hold to 

the contrary • . In Anna's Queen, Inc. v. Dining Room Employees, 

85 L.R.R.M. (BNA) 2375 (S.D.N.Y. 1974), where the arbitration 

clause before the court provided for the arbitration of -[a]ny 

dispute arising under the interpretation or. application of any 

of the provisions of this agreement ••• , _ . Judge Carter held 

-10-
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that "[cl1aims of fraud in the inducement of the principal 

contract are for the arbitrator to decide where, as here, the 

arbitration clause is broad enough to encompass such claims." 

(Emphasis added.) Although Judge Carter requested the parties 

to submit additional briefs before rendering a final decision" 

on the issues before him, his opinion unequivocally assumes 

that claims of fraud in the inducement can be said to "arise 

out of" a contract • 

Similarly, in Weinrott v. Carp, 32 N.Y.2d 190, 344 

N.Y.S.2d 848 (1973), reaffirmed in Information Sciences v. 

Mohawk Data Science, 43 N.Y.2d 918, 403 N.Y.S.2d 730 (1978), 

where an arbitration clause no broader than the clause at is-

sue in the instant case called for arbitration of "[alII dis-

putes, controversies or claims arising hereunder, [andl the 

interpretation of any of the provisions or the performance 

called for thereunder ... ," Judge Wachtler of the Court of Ap

peals of New York held that such language is broad enough to 

include claims of fraud in the inducement. Judge Wachtler 

noted that "[thel provision is clearly a 'broad' provision, 

and whether or not it will be given effect depends more on 

policy than on the wording of the provision itself." Id. at 

853. He continued: 

[Al demand for specificity as to which 
particular issues should be submitted to 
the arbitrators would make the drafting 
of arbi tra tion agreements burdensome, 
co~fusing and often impossible .... The 

-11-
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alternative to making parties specifical
l y name fraud in the inducement as an 
i ssue they wish to go to arbitration would 
be to give full effect to a broad arbitra
tion clause. A broad arbitration agree
ment reflects a general desire by the 
r arties to have all issues decided speed
.. ly and finally by the arbitrators. If, 
in the case at bar, we hold that the arbi
tration agreement did not contemplate the 
submission of fraud in the inducement to 
the arbitrators we would be opting for the 
'specifically enumerated' approach •••• 

Id. at 854. 

In yet another case, Scherk v . Alberto-Culver Co., 

supra, 417 U.S. 506 , where the contract clause in question 

called for the arb i tration of -any controversy or claim [that) 

shall arise out of this agreement or the breach thereof,- Jus-

· tice Stewart for the Supreme Court held that claims of fraud 

in the inducement of the contract were arbitrable . fsamitri 

argues that Scherk is not controlling since, unlike in the 

instant case, the alleged misrepresentations relied upon by 

the plaintiff in Scherk had been expressly incorporated i nto 

the terms of the pr incipal agreement, and therefore , -any 

claim regarding those misrepresentations would necessar i ly 
l 

.rarise out of .J t .heJ agreement . or_.~~ breach th_ereoL ,{--= £ Reply 

Memorandum in Support of Plaintiff ' s Cross-Motion to Enjoin ... .... 
Arbitr~tion at 7-8 . \ But th~s attempt to distinguish Scherk is 

simply inapposite . Assuming, arguendo, that a claim of fraud 

in the inducement of a contract arises outside of the con-

tract, the incorporation of the misrepresentation expressly . 
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into the contract would at most give rise to an additional 

claim. one for breach of contract. The incorporation would 

not. however. render the otherwise nonarbi trable claim of 

fraud in the inducement arbitrable. fO e that claim would still 

have arisen outside of the contract. Thus. this Court must 

assume that in Scherk the incorporation of the misrepresenta-

Hons in1:o the contract had little influence upon the Supreme 

Court I s decision and that the holding there also applies in 

the instant cas~ 
In Scherk. Justice Stewart noted that in "truly in-

ternational" business agreements: 

fal contractual provision specifying in 
advance the forum in which disputes shall 
be litigated and the law to be applied is 
• •• an almost indispensable precondition 
to achievement of the orderliness and 
predictability essential to any interna
tional business transaction. Further
more. such a provision obviates the dan
ger that a dispute under the agreement 
might be submitted to a forum hostile to 
the interests of one of the parties or un
familiar wi th the problem area involved 

A parochial refusal by the courts of 
one country to enforce an international 
arbitration agreement would ••• frustrate 
these purposes •••• 

Id. at 516. 
- :=0--

T~~ in Scherk. the instant case involves a "truly in-

ternational" business transaction. The parties are from 

Brazil. Panama and the United States. The 1974 Agreements un

derlying the Samarco project call for arbitration of disputes 
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in Paris, France, in accordance with the Rules of Conciliation 

and Arbitration of the International Chamber of Commerce. 

Addi tionally, the agreements are governed by the laws of 

Brazil, with r~spect to matters including validity, construc-

tion, performance and enforcement. As a consequence, under 

the clear ruling of Scherk, this Court must honor the arbitra

tion agreement entered into betweell Sami tr i and the Defend-

• antsJ-r-

• 

t For all of the foregoing reasons, the Court orders 

\ arbitration of Samitri's 

)with respect to the 1974 

claims of fraud 

Agreemen:..~ :..1 

2. The Post-1974 Agreements 

in the inducement 

Samitri argues that even if the arbitration clauses 

contained in the 1974 Agreements were intended to encompass 

claims of fraud in the inducement of those particular agree-

ments, those clauses do not encompass Sami tr i' s claims of 

fraud in the inducement with respect to the three Post-1974 

Agreements, which contain no arbitration clauses. In re-

sponse, the Defendants contend . that the Post-1974 Agreements 

merely "restate and supplement obligations created by the 

principal, arbitrable contracts, and Samitri's claims to res-

cind the [Post-1974 Agreements] are therefore arbitrable .•••• 

Memorandum in Reply on Motion to Stay and to Compel 

-14-

 
United States 
Page 15 of 30

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



Arbitration and in Opposition to Plaintiff's Cross-Motion to 

Enjoin Arbitration at 19. 

In presenting their argument the Defendants rely 

upon Consumer Concepts, Inc. v. Mego Corp., 458 F. Supp. 543 

(S.D.N.Y. 1978). In that case Judge Weinfeld held that !an 
- i 

ar-

bitration clause contained in a general license agreement be-

tween the plaintiff and the defendant applied to an alleged 

breach of another contract entered into between the parties 

4t subsequent to the date of the license agreement. Although the 

subsequent contract contained no arbitration clause, Judge 

• 

Weinfeld noted that the two contracts were ·interre1ated" and 

should properly be "read together" in order to make sense of 

the parties' rights and obligations. Id. at .5~-~ Moreover, 

it appeared that the initial contract which contained the ar-

bitration clause governed the ·continuing relationsh i p" be-

tween the parties and that the more recent contract was a 

~mere extension" of the initial contr~t. t Id. 

Samitri argues that Consumer Concepts is not app1i-

cable to the instant case and brings the Court's attention to 

a decision by the Court of Appeals for the Eleventh Circuit, 

Seaboard Coast Line Railroad Co. v. -Trailer Train Co., 690 

F . 2d 1343 (11th Cir. 1982). There, the court denied arbitra-

tion under a contract by which a company made up of several 

member railroads agreed to provide flat cars to the railroads. 

The court held that the contract was of limited application, 
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gover ning only the day-to-day supply of flat cars in return 

for a per diem rate and not certain subsequent agreements un-

der which the railroads leased other cars from the company. 

Thus, the arbitration clause in the initial contract did not 

apply to a dispute arising out of the subsequent leasing 

agreements. The court distinguished Consumer concepts\ because 

. there was no evidence suggesting that the initfal contract was 

a "general" or "umbrella" agreement or that the initial con-

tract had any significant relationship with the subsequent 

lease agreemen~ 
f considering the instant case against · the background 

of Consumer Concepts and , Seaboard, the Court concludes that 

Samitri's claims of fraud in the inducement of the Post-1974 

Agreements are arbitrable. The 1974 Samar co Project Agreement 

contains a broad arbitration clause and is similar to the gen-

eral contract in Consumer Concepts. It explicitly provides 

that "[tlhe Parties shall proceed, and shall cause Samar co to 

proceed, with the Project upon the terms, and subject to the 

• conditions, hereinafter set forth." M ,f·ida.v.U, .. of ·Kfltnetb F 

• Thus, to the extent that Samitri and 

the Defendants entered i nto the Post-1974 Agreements for the 

purpose of carrying out the Samar co project plans set forth in 

the 1974 Agreements, it can be said that disputes concerning 

the Post- 1974 Agreements are subsumed within the broader 

category of disputes which could arise out of the 1974 
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• 

Agreements. Hence, the Court is in agreement with the 

Defendants that the Post- 1974 ' Agreements "restate and supple-

ment obligations created by the pr incipal, arbitrable con

tracts •• ~see Memorandum in Reply On Motion to Stay and to 

Compel Arbitration, and in Opposition to Plaintiff's Cross-

Motion to Enjoin Arbitration at 19. 

irWith particular respect to the so-called Stock Pur 

chase Agreements, these agreements are not really written con-

tracts at all. Indeed, the term "Stock Purchase Agreements" 

refers to capital contributions to Samarco made pursuant to 

the terms of the Shareholders' Agreement. Id. The Share-

holders' Agreement established a procedure whereby Samarco 

could obtain extra capital from Samitri and the Defendants in 

order to meet its obligations to its lenders and to complete 

the Samarco project. See-- A"ffidavit -'-- - -' of Kenneth E. MerkI:-in, 
., .... ., t . , 

liX'hiblt B, Ss.. 2 Ca) , ' 2'(0), ~ .. (c)· . 

Stock Purchase Agreements are 

arbitration clause contained in 

Thus, disputes concerning the 

clearly arbitrable under the 

the Shareholders' Agreement. f 

-, " iI;ilarlY, the 1982 Memorandum of Agreement merely 

supplements the 1974 Agreements and further defines the par -

ties' obligations in connection with the capitalization, or 

ganizational structure and future operation of the Samarco 

project. For example, it requires Samitri and the Defendants 

to purchase additional shares of Samarco's stock "upon call by 

Samarco in accordance with Paragraph 2 of the Shareholders' 
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Agreement dated as of December 10, 1974 .... " Affidavit of 
------' 

Steven K. Brimhall, Exhibit C, S 3 (emphasis added). I Thus, 

the 1982 Memorandum of Agreement cannot sensibly be applied or 

interpreted without specific r .~ference to the Shareholders 

Agr~ement. Con~equently, disputes concerning the 1982 Memo

randum of Agreement are arbitraole. ~ 
:=::aLi 

F stlY, the 1979 Gl.aranty Agreement essentially 

requires Samitri and the Defendants to guaranty, respectively, 

51% and 49% of Samarco's liabilities, obligations and indebt-

edness. Significantly, the 1974 Agreements, which contain 

arbitration clauses, indicate that the parties specifically 

contemplated such guaranteed financ ing arrangements . The 

Samarco Project Agreement requ ired the par ties to -execute a 
-, , 

guaranty, ,aee' A'ff.idavit of- ' Kimnet'l!! E.~_ fr!!rkl-if1i' -&xhibi.t.- A-r. -- ' ~ 

~- 1; ~hib!..t 0, S ?Olte), and amendments to the Shareholders' 

Agreement plainly show that the parties executed the Sharehol-

ders' Agreement wi th the intention of supplementing it with 

the guaranty. Thus, as in Consumer Concepts, supra, 458 F • 

Supp. 543, the 1979 Guaranty Agreement, like the 1982 Memo-

randum of Agreement and the Stock Purchase Agreements, "cannot 

be read apart from the other [arbitrable] contracts and must 

be viewed as a supplement" to those contracts. Therefore, 

disputes concerning the 1979 Guaranty Agreement are 

arbitrable. 
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United States 
Page 19 of 30

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



• 

• 

3. RICO Claims 

Samitri argues that its claims asserted under RICO 

are not arbitrable because such claims fall within the exclu

sive jurisdiction of the courts. ' ThiS particular question of 

whether RICO claims are arbitrable appears to be one of first 

impression and requires the Court to reconcile conflicting 

federal policies. On the one hand is the policy which favors 

arbitration over litigation, especially where the disputE y re-
( 15 

sented involves a transaction in international commerce. ~ 

Scher'k, s!lPra~" ! l."7·tlT ... s..~ ~ 5'.@' &.. On the other hand, however, is - . 
the important public interest in the enforcement of RICO, 

which may make arbitration an inappropriate method for resolv-

ing RICO claims. Because the Court determines that the public --
interest in the enforcement of RICO is at least as great as __ M_ 
the policy in favor of arbitration, the Court finds Samitri's 

claims under RICO nonarbitrable and stays the litigation of 

those claims pending arbitration of Samitri's other, arbitra-

ble claims • --i AS a general rule, the question of whether a par-

ticular dispute is arbitrable involves only issues of contrac- ' 

tual interpretation, requiring the court to determine the 

scope of the arbitration clause to which the parties have 

agreed. In certain cases, however, where the resolution of a 

dispute will have an impact not only on the parties to the 

case but also on matters of strong public concern, courts have 

-19-
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held that an otherwise arbitrable d i spute is not arbitrable. 

Thus, in the field of antitrust litigation, the Second Circuit 

bas held that "the pervasive public interest in enforcement of 

the anti trust laws" makes claims under those laws inappro-

priate for arbitration. American Safety Equipment v. J.P. 

Maquire, 391 F.2d 821 (2d Cir. 196~ The Second Circuit 

noted that: 

[A] claim under the antitrust laws is not 
merely a private matter. [Antitrust laws 
are] designed to promote the national in
terest in a competitive economy; thus the 
plaintiff asserting his rights under 
[those laws] has been likened to a private 
attorney-general who protects the pub
lic's interest We do not believe 
that Congress intended such-~~ilU-~o be 
resolved elsewhere than in the courts. 

Id. at 826-27 . 

f;he holding and rationale in American Safety have 

been widely accepted. See,~, Cobb v. Lewis, 488 F.2d 41, 

47 (5th Cir. 1974); Helfenbein v. International Industries , 

Inc., 438 F.2d 1068, 1070 (8th Cir.), ~. denied, 404 U.S . 

872 (1971). "It is now cardinal doctrine that the public in-

:::::t c:: i::ein:::::::::nt: ::b;::tsanf:ir

t

:::: t::::o{f}:u::t:~ 
Mobil Oil Corp., 410 F. Supp. 10, 25 (S.D.N.Y. 1976) . 

. fTu~ing to the issues of the instant case, the Court 

concludes that the general public interest in the enforcement 

of RICO is at least as great as the public interest in the 
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United States 
Page 21 of 30

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



• 

• 

enforcement of anti trust laws. RICO I S spe~ific provisions 

proscribe a wide range of criminal activity. Under section -1962 of RICO it is unlawful to Winvest funds derived from a 

pattern of racketeering ac:tivityW in an enterprise engaged in 

interstate commerce, and to operate or acquire an interest in 

any such enterprise through wa pattern of racketeering activi-

-Racketeering activity- includes designated state law 

felonies and violations both 'of certain federal criminal stat-

utes, including the mail and wire fraud laws, and of the anti-

~ fraud provisions of the federal securities laws. See Note, 

Civil RICO: The TemEtation and ImEroEriet:t: of Judicial Re-

strictions, 95 Harv. L. Rev. 1101, 1102 (1982). 

In enacting RICO, which makes up a significant por

tion of the Organized Crime Control Act of 1970, Pub. L. No. 

91-452, 84 Stat. 922 (1970) I Congress declared: 

It is the purpose of [these laws] to seek 
the eradication of organized crime in the 
United States by strengthening the legal 
tools in the evidence-gathering process, 
by establishing new penal prohibitions, 
and by providing enhanced sanctions and 
new remedies to deal with the unlawful ac
ti vi ties of those engaged in organi zed 
crime. 

See Pub. L. No. 91-452, 84 Stat. 922 (1970); ~ also United 

States v. Turkette, 452 U.S. 576, 589 (1981). In United 

States v. Ivic, 700 F.2d 51,62 (2d Cir. 1983), Judge Friendly 

noted that, in enacting RICO, ftCongressiona1 concern centered 
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on the problem of 'black money,' the purchase and operation of 

legitimate businesses with the proceeds of illegal endeavors." 

Although RICO ultimate l y ·went somewhat beyond this initial 

conception, preventing and reversing the infiltration of 

legitimate business by organized crime elements remained its 

core purpose." Id. at 63. 

that 

Fen the Pu,"poses of RICO, it is abundant:ly clear 

its enforcement i nvolves concerns touching upon vi tal 

national interests. Although RICO claims may be brought by 

private individuals, the resolution of such claims will fre

quently have an impact on society at large. The Court must 

infer that Congress die not intend to entrust the enforcement 

of such laws to arbitrators, and consequently, the Court holds 

that claims asserted under RICO are not arbitrable. 

In arriving at the conclusion that RICO claims are 

not arbitrable, the Court is mindful of the Supreme Court's 

decision in Scherk, supra, 4l{TU.S'. :SIl6t, holding that ordinary 
~ " 

claims of fraud asserted under section lO(b) of the Securities 

Exchange Act of 1934 and Rule lOb-S promulgated thereunder are 

arbitrable when the claims arise out of an international com-

mercial transaction. The Defendants urge the Court to extend 

Scherk to the instant case, arguing that the federal policy in 

favor of arbitration of disputes arising out of international 

commercial transactions requires the application of Scherk to 

RICO claims arising from such transactions. However, the 
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public interest considerations involved in the enforcement of 

RICO are even more significant than the public interest cons i-

derations involved in the enforcement of ordinar.y securities 

fraud claims such as those involved in Scherk. As a conse-

quence, the Court concludes that the holding in !icherk should 

not be extended to apply to RICO claims even whIm they ar ise 

out of an international commercial tra~sact~n. I 
In staying the litigation of Samitri's RICO claims, 

the Court notes that such a stay of nonarbitrable claims is 

normally granted "as a matter of course," China Onion Lines v. 

American Marine Underwriters, 458 F. Supp. 132, 135 (S.D.N.Y. 

1978), especially when the arbitrable claims "I,ermeate" the 

case and the nonarbitrable claims are weak or peripheral, ~ 
~l.t , 

Madschappy Voor Industriele Waarden vO. A.C. Smith Corp., 532 

F.2d 874, 876 (2d Cir. 1976). UdditionallY, in actions in

volving both nonarbitrable antitrust claims and arbitrable 

common law or statutory claims, courts have ordinarily stayed 

the litigation of the antitrust claims where the validity of 

those claims was "uncertain." ] See A. , E. Plastik Pak Co. v. 

Monsanto Co., 396 F.2d 710,716 (9th Cir. 1968) (trial court's 

decision to await reSults of arbitration before proceeding to 

determine whether contract violated antitrust laws was not an 

abuse of discretion); Black v. Econo-Car International, Inc., 

404 F. Supp. 600 (D. Mass. 1975) • Not only are Samitri's 
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RICO claims uncertain, and possibly without merit, but Sami

I tri's other arbitrable claims clearly permeate the case.~ 

4. Securities Fraud Claims 

Samitri's final argument is that the claims it has 

alleged under various sections of the Securities Act of 1933, 

15 U.S.C. 55 77(a)-(aa) (1982), and the Securities Exchange 

Act of 1934 , 15 U.S.C. 55 78(a)-(kk) (1982), are "nonarbitra

ble federal statutory claims." ~lthOU9h Samitri cites no 

authority for this argument, the Court must assume that Sami-

tri is attempting to bring this case within the ruling of , 
(Z { I 

Wilko v. swann ", ~4' 8.03.427 (195 3), . where the Supreme Court ,.,-
held that a dispute involving a claim of a violation of the 

United States securities laws was not arbitrable. However, as 

discussed above, the Supreme Court specifically limited the 

scope of the Wilko decision in Scherk, supra, ~u:;s:--,:~ 

holding that claims brought under the United States securities 

laws which arise out of an "international commercial transac-

tion" are arbitrable. Since the securities law claims alleged 

by Samitri arise out of an "international commercial transac

tion,· those claims are arbitrable.l 

CONCLUSION 

For all of the foregoing reasons, the Court orders 

arbitration of all of Samitri's claims except the two brought 
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under RICO, the litigation of which is temporarily stayed 

pending arbitration . The action is placed on the suspense 

docket pending the outcome of the arbitration. 

Dated: 

SO ORDERED. 

New York, N.Y. 
December ~7, 1983 
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FOOTNOTES 

The Defendants include: (1) Utah Internation-

al Inc. , a Delaware corporation with its principal place of 

business in San Francisco, California; (2) Utah Marcona, a New 

York corporation with its principal place of bt siness in San 

Francisco, California; (3) Mineracao Marex Ltda., a limited 

liability Brazilia1 company; (4) Marcona International S.A., a 

Panamanian corporation with its principal place of business in 

San Francisco, C~lifornia; (5) Marcona Inc., a Delaware 

corporation with its principal place of business in San Fran

cisco, California; (6) Samarco Mineracao S.A., a Brazilian 

corporation with its principal place of business in Belo 50ri

zonte, Brazil. Thl! six defendants are referred to collective

ly in order to avoid confusion and because none of the issues 

presented at this stage of the proceedings requires the Court 

to consider any of the Defendants individually. 

I I The $600,000,000 figure is an estimate of the 

total investment in the assets of the mining venture. The 

current replacement value of the assets is approximately 

$1,000,000,000. See Memorandum in Support of Motion to Stay 

Proceedings Pending Arbitration and to Compel Arbitration at 

2. 

11 Cla i ms 1 through 3 are brought under the United 

States Securities Act of 1933, 15 U.S.C . 55 77 (a) - (aa) (1982), 

and the Uni ted States Secur it ies Exchange Act of 1934, 15 
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FOOTNOTES 

u.S.C. SS 78 (a) - (kk) (1982). Claims 4 through 9, as well as 

13, appear to be brought under various theories of common law. 

Claims 10, 11 and 12 are brought under the laws of Brazil. 

Claims 14 and 15 appear to be brought under th.! United States 

Declaratory Judgments Act, 28 U.S.C. S 2201 (Supp. V 1981). 

Claims 16 and 17 are brought under the Racke l:eer Influenced 

and Corrupt Organizations Act, 18 U.S.C. 55 1951-1968 (1982). 

il 9 U.S.C. 5 3 (1982) provides: 

Stay of proceedings where issue 
therein referable to arbitration. 

If any suit or proceeding be brought in 
any of the courts of the United S':ates 
upon any issue referable to arbitr~tion 
under an agreement in writing for such 
arbitration, the court in which such suit 
is pending, upon being satisfied that the 
issue involved in such suit or proceeding 
is referable to arbitration under such an 
agreement, shall on application of one of 
the parties stay the trial of the action 
until such arbitration has been had in 
accordance with the terms of the agree
ment, providing the applicant for the 
stay is not in default in proceeding with 
such arbitration. 

11 9 U.S.C. S 2 (1982) provides: 

Validi ty, 
of agreements 
irrevocability, and en-

for cement to arbi-
trate. 

A written provision in any maritime 
transaction or a contract evidencing a 
transaction involving commerce to settle 
by arbitration a controversy thereafter 
arising out of such contract or transac
tion, or the refusal to perform the whole 
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FOOTNOTES 

or any part thereof, or an agreement in 
writing to submit to arbitration an 
existing controversy arising out of such 
a contract, transaction, or refusal, 
shall be valid, irrevocable, and enforce
able, save upon such grounds as exist at 
law or in equi ty for the r.evoca tion of any 
contract • 

. Y 9 U.S.C. S I (1982), in pertinent part, pro-

-[C)ommerce", as herein defined, means 
commerce among the several States or with 
foreign nations, or in any Territory of 
the United States or in the Distr ict of 
Columbia, or between any such Territory 
and another, or between any such Terr i
tory and any State or foreign nation, or 
between the Dist~ict of Columbia and any 
State or Territory or foreign nation .•.• 

11 In Kinoshita and Amoruso, the courts held that 

the inclusion in an arbitration agreement of the phrase "re-

lating to, " or words of like import, requited the issue of 

fraud in the inducement of the basic agreement to be resolved 

by the arbitrators and not the courts, but held that an arbi-

• tration provision restricted to disputes "arising out of" the 

contract did not encompass a dispute over its fraudulent in

ducement and hence was to be resolved by the courts. 

!I The Court notes, as an aside, that Samitri's 

RICO claims appear to have very little merit. Nonetheless, 

since the Court is constrained at this stage of the proceed-

ings to consider only the question of the arbitrability of 
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FOOTNOTES 

these claims, and since the present state of the law in the 

Second Circuit with respect to private civil actions ,under 

RICO is uncertain, compare Moss v. Morgan Stanley Inc., Cur-

rent CCH Fed. Sec. L. Rep. , 99,478 (2d Cir. 1983), with The 

Trane Company v. O'Connor Securities, No. 1519 (2d Cir. Sept. , 
19,1983), the Court does not consider the substance of Sami-

tri's RICO claims at this time • 
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