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is sought. finds t.hat: ... (b) the recognition cret.ion, in order to preserve the integrity 
or enforcement of t.he award would be con· of ICC arbitration. 
tr:lry to the public policy of that country." 
Convention Article V, paragraph 2. 

Respondent claims lhal Mr. B. Sen, the 
arhitrator nominated by FCI had served as 
counsel fo r FCI in at least two other legal 
or arbitral proceedings, and that these facts 
were not disclosed to IDl, and that the 
~o.ndisclosure of the relationship is fatal to 
enforcement. despite the fact that the arbi
t.ration was unanimous and even though 
actualJraud or bias, may be incapable of 
proof.. There is a factual dispute as to 
whether IDI had constructive or other no
tice of Mr. Sen's relationship with FCL 
FCI responded that Mr. Sen was chosen 
properly under the ICC rules, as well as the 
Convention. 

[1.2] In our Memorandu m Opinion and 
Order (doc. 33) we observed that "the ICC 
rules applicable at the time made no men
tion of neutrality, and not until the 1975 
ICC rules became effective was an 'inde
pendent' arbitrator required:' 101 has sub
mitted an impressive affidavit of Robert 
William Metcalf Thompson, a solicitor of 
the Supreme Court of Judicature of Eng
land and Wales, who worked in the Secre
lariat of the Cour t of Arbitration of the 
International Chamber of Commerce, be
coming Secretary General of such Court on 
May 23, 1973, where he served until Febru
ary 28, 1977, which affidavit was attached 
to IOrs reply (doc. 50). Mr. Thompson was 
asked for hi. opinion and the factual and 
leg-d.l b:lSis 8upporting it "as to whether 
under the 1955 rules an arbitrator nomi nat
ed by a party might be subject to disap
proval or disqualification due to a prior 
close relationship with the party appointing 
him and notably due to previously acting as 
legal counsel to that party" (paragraph 7). 
Mr. Thompson concluded as follows: 

8. Both under the 1955 and 1975 rules, 
lhe Court of Arbitration of the Interna
tional Chamber of Commerce, the institu
tion which administers and controls ICC 
arbitrations, reserved the power to dis:lJr 
prove or disqualify arl>itralOrs, in its dis-

• 
19. It apparently has been alleged by 
FCI in the instant procc<'<iing that under 
the 1955 rules a party-appointed arbitra
tor was not required to be independent 
and disqualification would nol lie for lack 
of independence. Some support of this 
theory is sought to be found in the text 
of Article 2.4 of the 1975 rules which 
specifically provides a reference to inde
pendence. not existing in the prior 
rules .... 
20. It is true that the 1975 rules make it 
explicit that a party shall nominate only 
an 'independent' arbitrator. Further
more, the court of arbitration, making 
use of the biographical data which the 
arbitrator nominee is to supply it with 
has an obligation to approve the nomina
tion only of arbitrators who, pn'ma facie, 
arc independent of the party appointing 
them. Hence, under the 1975 rules. the 
Court has a more explicit mandate to act 
on its own initiative to screen party-nomi
nated arbitrators, and to appoint only 
those, who from the information given to 
them by the arbitrator, appear to demon
strate sufficient qualities of independ~ 
encc. 

21. However, nothing in the text of Ar
ticle 2.4 of the 1975 rules, having to do 
with the nomination and appoi ntment of 
arbitrators, and the additional burdens of 
the Court of Arbitration in respect there
to, removes the possibili ty of disqualifica
tion of an arbitrator at the instance of 
the other party, a provision which re
mains substantially the same under the 
1955 rules (Article 7.4) and 1975 ruJes 
(Article 2.7). As has been pointed out 
above, lack of independence has been, in 
the ICC practice, a cause for disqualifica
tion under the 1955 rules. It continues to 
be so under the 1975 rules. 

• 
26. Mr. Spiegel, District Judge, in lhe 
context of the present proceedings, has 
stated in his Memorandum of Opinion 
and Decision: 
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544 530 FEDERAL SUPPLEMENT 

'The ICC rules applicable at the time 
made no mention of neutrality and not 
until the 1975 rules became effective 
was an independent arbitrator re
quired.' 

With respect to Mr. Spiegel, although I 
agree that the provision for independence 
was not specifically provided in the 1955 
rules, in my opinion, the independence of 
an arbilraLor has always been one of the 
princi[mi rcr;uirements exPected of an ar
bitrator so much so that prior to the 1975 
ICC rutes, no specific provision was con- . 
sidereei necessary. 
2:1. However, there can be absolutely no 
impli""tion that the 1955 rules, by re
mainin~ ~i1enl on the question of inde
pendence. intended to permit the appoint
ment of partial arbitrators. 
28. In effect. the petitioners' maintain, 
and Mr. Spiegel, District Judge, has up
held, that the ICC ru les applicahle at the 
time of the present dispute made no pro
visions for: 

1) The aplx>intment of an independent 
arbitrator. 
2) The obligation of disclosure by an 
arbitrator. 

I am of the opin ion that these obligations 
have always been a fundamental and ac
cepted. if not coliifi('o, obligation of the 
parties arbitrating under the ICC rules. 

rhi:; Cuu rt i:-; persuaded by Mr. Thompson 's 
reasoning that the ICC rules have always 
rcquir.t;d that the arbitrators be impartial 
and/or independent, and that any informa
tion bCaring on the '~bility of an arbitrator 
to be impartial and lor independent must be 
disclose<i, . 

IOl's motion to reconsider is based on an 
affidavit of Mr. Robert Layton. a New 
York lawyer, who saw this Cou rt's Memo
ranuum Opinion and Decision and called 
IOI's counsel concerning it. i\'1r. Layton's 
firm represented an American company, 
Chemica, which was a respondent in an ICC 
case venucd in New Delhi, India, FCI was 
the petitioner in that c..'1.Se. and during the 
l·t)U~C of Lhe arhitration. had two arhitra
tor.; disqualif ied by the ICC because of their 
lack of independence. Mr. Sen , was nomi-

nat.crl by FCI as an arbitrator in that ca..<;e. 

According to Mr. Layton's affidavit (Ap
pendix A, doc. 46), neither Mr. Sen nor 
petitioner ever discloscu the rcl::!.tionships 
between Mr. Sen and FCI revealed in 'the 
instant case. Yet, FCI did successfully seek 
the disqualification of an arbitrator nomi
nated by the respondent in Mr. Layton's 
case "on the grounds that he lacked inde
pendence because other members of his law 
firm had represented Chemica's corporate 
parent in an unrelated matter. FCI also 
sought disqualification of another arbitra
tor on the ,,'!'ounds that he had represented 
Chemica's former corporate parent." 

!DI contends that Mr, Layton's affidavit 
illustrates that FCI has attempted to mis
lead this Court with respect to the "inde
pendence" requirement of the ICC rules, 
and also shows that FC! has falsely answer
eu the interrogatories which lOt served on 
it during the course of the proceedings in 
the instant casc, in that Fel's answers ex
pressly denied that Mr. Sen had served as 
an arbitralor in any other proceedings in
volving FC!. 

FeI's respom;c to IDl's motion Cor n.'con
sideration is lh:lt Fel's failu re to disclose 
Mr. Sen's relationsh ip was an uninLentional 
omission; furthermore, IOI's Indian law
yers repre~entcd the respondent (Chemico) 
in the other arbitration proceeding, and 
therefore were aware of Mr. Sen 's relation
ship to Fei. As to I Drs co ntention that 
FeI has misrepresented to this Court the 
requiremen ts for independence which the 
ICC Cou rt of Arbitration imrosed on arbi
tra tors and arbitr:ltions conducted under il!5 
rule~. Fel argues that its prior memoranda 
do not rely solely on the difference between 
the 1955 and 1975 rules, but also !DI's al
leged knowlc~l!(e of Mr. Sen's relationship 
to FCr. and that such relationship was not 
one which destroyed independence, "and 
that 'independent' docs not mean 'neutral' 
or 'frcc from any potential source of bias'" 
(doc. 49, p. 12). Additionally, FCI points 
out that this Court's decision did not rely on 
the differences in langua~e of the ru les, hut 
on th~ fact that the award W<L" una.nimous 
and the proceedings were not so tainted as 
to require that the award be nullified. 
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[3J We have carefully reviewed again General formulations of this kind arc of 
all of the material relating to the third limited usefulness. It certainly is true 
affirmative defense of 101, including that that it is the policy of the law to favor a 
which has been submitted. in support of and hearing of a litigant's claim on the mer· 
against IDl's mot.ion for reconsideration. its. It also is true that this policy must 
We arc impressed with the sincerity and be balanced against the desire to achieve 
gravity of the charge. of IDI concerning finality in litigation. 
the failure to disclose Mr. Sen's relationship The cases calling for great liberality in 
to FCI, which bears upon his ability to be granting Rule 6O(b) motions, for the most 
impartial and independent. However, y.'~ part, have involved default judgment. 
are not persuaded that the evidence sub-. There is much more reason for liberality 
milled in support. of IDIts motion ror recori=- in reope ning a judgment when the merits 
sidcration is sufficient - to warrant.· ·the r~- of the case ·never have been considered 
~ersal of this Court's decision on this partie: 
ular :lirirTTlative defense . . We incorporate 
by ref~rencc our reason~ for · finding that 
the enrorcement of the award should not be 
denh..-d., because it· does ·not rise Lo the level 
of bei ng.contrary 'to the public policy of the 
United States, cont..,ined on pages ' l1 
through 13 of our original Opinion (doc. 33). 

We presume IDt's motion for reconsider
ation is made pursuant to Rule 6O(bX2), 
Fed.ltCiv.P., which provides: 

On molion and upon such terms as are 
jus t, the Court may relieve a party or his 
legal representative from a fina l judg
ment, order, or proct..'Cding fo r the follow
ing reasons: .. . 

2) Newly discovered evidence which by 
due diligence could not have uecn discov
ereu in time to move for a new trial 
unuer Rule 59(b); . .. 
6) Any other reason justifying relief 
from the operation of the judgment. ... 

The text writer in Federal Practice and 
ProcL'tlure, Volume 11. paragraph 2857, 
Wright & Miller, in discussi ng the applica
tion of Rule 6O(b) noteu: 

Equitable principles may be taken in to 
account by a. court in the exercise of its 
discretion under Rule 6O(b). A number 
of cases say that discretion ordinarily 
should incline toward granting rather 
than denying relief. especially if no inter
vening rights have attached in reliance 
upon the judgment and no act or injustice 
will ensuc. Other cases, however, urge 
c.aution in granting relief and say that a 
judgment should be set :l.'iidc only in ex
ct!plional circumst..::Lnces. 

than the re is when the judgment comes 
after full trial on the merits. On the 
other hand, the leading cases speaking of 
a require ment of exceptional or extraor
dinary circumstances have been cases and 
motions under Rule 60(bX6). That subdi
vision of the rule docs rt"'tluire a various 
special showing of the moving pany and 
it docs no t assist sound analysis to ·repeat 
those phrases in cases brought pursuant 
to other portions of Rule 6O(b), under 
which a less demanding stand,rd applies. 
The cases show that although the cou rts 
have sought t.o accomplish justice, they 
have administercel Rule 60(b) with, scru
pulous regard for the aims of finali
ty .. .. 

IDI has an extremely difficult bunlcn to 
overcome uefore this Court can grant relie f 
under Rule ()()(bX2). The evidence "must 
be admissible and credible. and must be of 
such a material and controlling nature as 
will probably change the outcome, not 
mercly cumu lative or tcnding to impeach or 
contradict a witness." 7 Moore's FedcrJ.1 
Practice 273-76 § 60.23[4] (Ln. omitted). 
See Baynum v. Chesapeake and Ohio Rail
way Company, 456 F.2d 658 (6th Cir. 1972). 

The evidentiary material submitted by 
IDI in support of its motion for reconsidera
tion is both cumulative and corroborati ve of 
other assertions concerning FCI's lack of 
candor; it is not conclusivc in light of the 
fact that t he same counsel that represented 
Chemico in India also represented IDI. Our 
careful review of all o f the facts and argu
ments in this mli.tt.cr leads to the conclusion 
that the paramount consideration in this 
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546 ;';\0 FEDERAL SUPPLEM ENT 

litigation should be finality where we have 
concluded that the public policy of the Unit
ed States has not been offended. 

Accordingly, respondent IDI's motion to 
reconsider is DENIED. 

SO ORDERED. 

o i ::":-'''''u;;.,;;;,"''' '''''''''''o'' , 

North Emerson WEST, P lainti ff, 

v. 

Walter W. REDMAN. et al.. Defendants. 

Civ. A. No. is-14 . 

UniLed States District Cou rt , 
D. Delaware. 

Jan. 11, 1982. 

Following settlement of prison inmalc'~ 
damage claim and class claim fu r injuncti\'c 
relief ag-ainst disciplinary procedures at cor· 
rccLi()nal center whit:h wcre allc~cd to h;\\'c 
\'ioiaLL"C.1 inmate's :Lntl c1a.sscs' due process 

ri~hts. inmate's counsel was grantcd $52.-
714 interim attorney [f'es hy fede ral magis. 
LraLc. The District Cou rt. Stapleton, J. t 

h(,ld that: (1) magistrate 's order :1.wanlinJ.! 
stalutory attorney rees was properly re
viewed applying the de novo sLandard of 
review since order was essential to ::l full 
di:-;posilion of inmate's claim and defend
ant..::;' liabilily; (2) magistrate was not fore
closed from making a contingency factor 
award to legal !-ic rviccs organiz.alion rcpre
s<: nting inmaLcs; but (3) len p<!rcent quality 
adjustment to altorney fees was not justi
fied. 

Order accordingly. 

1. United Slates MaJristrates =5 
Magislrate's order awarding inte rim 

statu lory atto rney fees in a suit broug-ht by 
and on behalf of prison inmate was properly 
reviewed. applying- de novo slandard of rc-

----view since order was essential to a full 
disposilion of inmate's claim. 28 U.S.C.A. 
§ 636(b)(1)(8). 

2. Civi l Rights 0=13.17 

When determining attorney fees in suit 
brought by and on behalf of prison inmaLe 
for alleged constitutional violations by pris
on guards and correctional center officia.ls. 
federal magistrate was not foreclosed from 
making a. contingency faclor award. to legal 
serv ices organization representing prison in
mate in view of risk assumed by organiza
tion of an uncompensated investment in 
prosecuting action. 28 U.S.C.A. § 636. 

3. Civil Rights =13.17 

[n suit brouR'ht by and on behalf of 
pr ison inmate. federal mah';stratc properly 
awarded contingency increa::-.e in attorney 
fees fo r attorney time representing period 
spent proRccuting suil while attorney was 
in privutC" practice. even thou/.!h :lllorncy 
began representation of inmate while a 
5t:\f( attorney with legal services or~ani:ria
tion. despite cla im that no contingency in
crease should be award·o for such time 
because. at thal point in time. inmate's 
chances of :-;ucccss were \'irtually assured.. 
28 U.S.C.A. § 636. 

4. Civil Ril/:hts = 13.17 
Federal magistrate improper ly in

creased. atlorncy feeS award to counsel rep
resenting prison inmate in suit broughl by 
and on behalf of inmate hy a len percent 
qualily arljustment in view of fact that 
$6.000 settlement did not indicate an un
usual degree of skill significantly above 
that expected for lawyers of ca.lil.x!r re
flected in hourly rates. 28 U.S.C.A. § 636. 

Douglas A. Shaehtman. Wilmington, Del., 
fo r plaintiff. 

Edward F. Kafader, Deputy Atty. G n .. 
Dept. of Justice, Wilmington. Del., ror de
f ndants. 

OPINION 

STAPLETON, Dist rict Judg-e: 

In this Section 198.1 aeLion, plaintifr 
~ollg'ht individual damages for alleged con-
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542 530 FEDERAL SUPPLEMENT 

U NUt;...Jiudgment on ground that arbitrator nomi-
FERTIUZER CORPORATION OF nated by one of parties had servod as its 

INDIA. et al.. Petitioners, counsel in at Ica:;t two other legal or arbi

v. 

IDI MANAGEMENT, INC~ Respondent. 

No. C-I-7!)...S70. 

United States District Court, 
S. D. Ohio, W. D. 

Jan. 11, 1982. 

Petition was filed for enforcement, un
der the Convent ion on the Recognition and 
Enforcement of Foreign Arbitral Awards, 
of ar bitral award rendered in India. The 
United Stat.cs District Court for the South
e rn District of Ohio, Spiegel, J., 517 F.Supp. 
948, ru led that arbitra l award was fi nal and 
enforceable. On motion fo r reconsideration 
based on newly discovered evidence. the 
District Coun, Spiegel, J ., fu rther held tha t 
enforcement of award would not. be denied 
under ru le go\'erning relief from judgment 
on ground that arbitrator nominated by one 
of parties had served as its counsel in at 
leasL Lwo ot.her legal or arbitral proceedings 
and t.hat. such [ilCt. was not. disclosed, si nce 
enforcement. did not r ise to level of being 
contrary to public policy of United States. 

Motion uenicd. 

1. Arbitration ~27 

InternaLional Chamber of Commerce 
rulc~, even prior t.o e ffect.ive dat.c of 1975 
rules requiring "independent" arbi tr3tor, 
requi red that arbitrators be impar t.ial 
and/or independent. 

2. Arbitration <=>27 
Any information bearing on mobility of 

arbit.rator of Court. of Ar bit.ration of Int.er
national Chamlx:r of Commerce to be im
part ia l and/or independent must. be dis
closed. 

3. Arbitmtion =82.5 

Enforcement of fore ign a r bitral award 
would not be denied, on motion for rceon
~idcration bast"li on newly discovcred evi
dence, under rule govern ing relief from 

tral proceedings, and that this fact was not 
disclosed. since eniorcement did not rise to 
level of being contrary to public policy of 
United States. 9 U.S.C.A. § 201 et seq.; 9 
U.S.C.A. § 201 note; Fed.Rules Civ.Proc. 
Rule 6O(b)(2), 28 U.S.C.A. 

Gerald L. Draper, Colu mbus, Ohio. for 
petitioners. 

James R. Bridgcland, Jr ., L. Clifford 
Craig, Cinci nnati, Oh io, for respondent. 

OPINION AND ORDER DENYING 
RESPONDENT !DI'S MOTION TO 

RECONSID ER 

SPIEGEL, District Judge ; 

This matler came on for consid rat.ion of 
respondent's motion to reconsider. 517 
F.Supp. 948 (doc. 46), petitioners memo in 
opposition (doc. 49), and respondent !Dl's 
reply (doc. 50). Respondent!D1 Manage
ment, J nco 's ':lotion for reconsideration , of 
the Court's Memorandum Opi nion a nd Deci
sion (doc. 33) is based on n_s,wly discovered. 
evidence. That portion of the Memoran
dum Opinion and Decision which respon
dent. is a!5king the Cou rt to reconsider con
cerns IDI's third afrirmatiye defense "pub: 
lic policy- arbit.rator Sen's relationship wit.h 
FCI" (doc. 33, pp. 9 - 11). " fO l oriJ;inally' 
claimed that enforce ment of t.he Nitro~ 

P~o~Q~..!lte , Aw~rd would violate the r;uhli;. 
policy of the United St.ates, in violalion of4 
Article V(2Xb) of the Convention on the_ 
Recognition and Enforcement of Forei~ 
Arbitral Awards,. a t reaty to ~ \\:hich the 
United States became a party in December 
1970, and which was ratified by India in 
1961. The Convention is corlified in Chap
ter 2 of Title 9 of the United States (,,,de. 
The Con\'cntion provides " recognition and 
enforcemcnt of an arbilral award may he 
refused if the competent authori ty in the 
cou ntry where recognition and cnforcement 

.-
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is sought finds that: . .. (b) the recognition eretion, in order to preserve the integrity 
or enforcement of the award would be eon- of ICC arbitration. 
trnry to the public policy of that country." • • 
Convention Article V, paragraph 2. 

Respondent claims that Mr. B. Sen, the 
arbitra tor nominated by FCI had served as 
counsel for FCI in at least two other legal 
or arbitral I'roceedings, and that these facts 
were not disclosed to 101, and that the 
~o!,di~closure of the relationship is fata l to 
enforcement despite t he fact that the arbi- . 

. trollion was" unanimous :lnd even though 
actualJraud or bias, may be incapable of 
proof., There is a factual dispute as to 
whether IDI had constructive or other no
tice of Mr. Sen's relationship with FCI. 
FCI responded that Mr. Sen was chosen 
properly under the ICC ru les, as well as t he 
Convention. 

[1,2) In our Memorandum Opinion and 
Order (doc. 33) we observed that "the ICC 
rules applicable at the time made no men
tion of neutrality, and not until the 1975 
ICC rules became effective was an 'inde
pendent' arbitrator required." lDl has sub
mitted an impress ive affidavit of Robert 
William Metcalf Thompson, a solicitor of 
the Supreme Court of Judica ture of Eng
land and Wales, who worked in the Secre
tariat of the Court of Arbitration of the 
Internat ional Chamber of Commerce, be
coming Secretary General of such Court on 
May 23, 1973, where he served until Febru
ary 23, 1977, which affidavit was attached 
to lOI's reply (doc. 50). Mr. Thompson wns 
asked for his opinion and the factual and 
lego .... 1 basis supporting it "33 t.o whether 
under the 1955 rules an arbitrator nominat
ed by a party might be subject to disaJ}
proval or di!IQual ification due to a pr ior 
close relationship with the party appointing 
him and notably due to previously acting as 
legal counsel to that party" (paragraph 7). 
Mr. Thompson concluded as follows: 

8. Both under the 1955 and 1975 rules, 
the Court of Arbitration of the Interna
tional Chamber of Commerce, the institu
tion which adminis lcrs and controls lee 
urbitration!i, reserved the power to disap
prove or disqualify lU'uitra tors, in its dis-

19. It apparently has been alleged by 
FCI in the instant proceeding that under 
the 1955 rules a party-appointed arbitra
tor was not required to be independent 
and disqualification would not lie for lack 
of independence. Some support of this 
theory is sought to be found in the text 
of Artic le 2.4 of the 1975 ru les which 
specifically provides a reference to inde
pendence. not. existing in the prior 
rules .... 
20. It is true that the 1975 rules make it 
explicit that a party shall nominate only 
an 'independent' arbitrator. Further
more, the court of arbitration, making 
use of the biographical data which the 
arbitrator nominee is to supply it with 
has an obligation to approve the nomina
tion only of arbitrators who, pnoma facie, 
arc independent of the party appointing 
them. Hence, under the 1975 rules, the 
Court has a morc explici t mandate to act 
on its own initiative to screen party-nomi
naled arbitrators, and to appoint only 
those, who from the information given to 
them by the arbitrator, appear to demon
strate sufficient qualities of independ
ence. 
21. However, nothing in the text of Ar
ticle 2.4 of the 1975 rules, having to do 
with the nomi nation and appointment of 
arbitrators, and the additional burdens of 
the Court of Arbi tra tion in respect there
to, r emoves the possibility of disqualifica
tion of an a.rbitrator at the instance of 
the other party, a provision which re
mains substantially the same under the 
1955 r ules (Article 7.4) and 1975 rules 
(Article 2.7). As has been pointed out 
above, lack or independence has been, in 
the ICC practice. a cause for disqualifica~ 
tion under the 1955 rules. It continues to 
be so under the 1975 rules. 

26. Mr. Spiegel , District Judge, in the 
context of the present proceedings, has 
slated in his Memorandum of Opinion 
and Decision: 
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'The ICC rules applicable at the time 
made no mention of neutrali ty and not 
un t il the 1975 ru les became effective 
was an 
quircd.' 

independent arbitrator rc-

With respect to Mr, Spiege l, although I 
::If,'Tee that the provision for independence 
was not specifically provided in t he 1955 
rules , in my opinion, the independence of 
an arbitrator has always been one of the 
principal re9uirements expected of an ar
bitra tor so much so that prior to the 1975 
ICC rules, no specific provision was con- . 
side!ed m.y;cssary. -
27. However, 'there can be absolutely no 
implication that the 1955 rules, by re
maining' silent on the question of inde
pendence, intended to permit the appoint 
ment of par t ial arbi t rators. 
28. In effect, the petitioners ' maintain, 
and ~k Spiegel, District Judge, has up
held, that the I CC ru les applicable at the 
time of the prescnt dispute made no pro
visions for : 

1) The appointment of an independent 
arbitrator, 
2) The obligation of d isclosu re by an 
a rbitrator. 

1 am of the opinion that these obligations 
have always been a fundamental and ac
cepted , if not codifi~d , obligation of the 
part ies arbitrating under the ICC rules. 

This Court is persuaded by Mr. Thompson's 
reasoning- that the ICC rules have always 
rcquir.~d tha t the arb itrators be impartial 
and/or independent. and that any informa
tion b~aring on the ·~bi1ity of an arbitra to r 
to be impartial and lor independent must be 
disclosed. . 

IDl's motion to reconsider is based on an 
affidavit of Mr. Robert Layton, a New 
York lawyer, who saw this Court's Memo
randum Opinion and Decision and called 
10I's counsel concerning it. Mr. Layton's 
firm represented an America n company, 
Chemico, which was a respondent in an ICC 
case venued in New Delhi. India. FCI \\'as 
the petitioner in that C:lSe, and du ring the 
\,'uurse of the arbit ration, had two arbitra
tors disqualified by the ICC because of their 
lack of indepe nde nce. Mr. Sen, was nom i-

naten hy FeI as an arbitrator in that ca~:c. 
According to Mr. Layton's affidavit (Ap-
pendix A, doc. 46), ne ither Mr. Sen nor 
petitione r ever discloscJ the re lationships 
between Mr. Sen and FCI revealed in the 
instant case. Yet, FCI did successfully seek 
the disqualification of an arbitrator norni-
nated by the respondent in Mr. Layton 's 
case "on the grounds that he lacked inde-
pendence because other mem bers of his Jaw 
firm had represented Chemica's corporate 
parent in an unrelated matter. Fel also 
sought disqualification of another arbitra-
tor on the grounds that he had represented 
Chemica's Cor mer corporate parent," 

IDI contencls that Mr. Layton's affidavi t 
illustrates that FCI has attempted to mis
lead this Cour t with respect to the "inde
pendence" requi rement of the ICC rules, 
and also shows that FCI has fal sely answer
ed the inte rrogatories which IDI served on 
it during t he course of the proceedings in 
the instant case, in that FCI's answers ex
pressly denied that Mr. Sen had served as 
an a rbitra tor in any other proceedings in
volving FCI. 

Fe l's respo nse to IDI '5 motion for n~con 

sidcration is that FCl's failure to disclose 
Mr. Sen's rela t ionship was a n unintentional 
omission; furthe rmore, 101's Indian law
yerg represented the respondent (Che mica) 
in the other arbitration proceeding, nnd 
therefore were aware of Mr, Sen 's relation
sh ip to Fei. Ag to IDrs rontention tha t 
Fel has migrcpresented to this Cou rt the 
requirements for independence which the 
ICC Court of Arbitration imro;;ed on arbi
trators and a rbitrations conducted under its 
rules, FeI argues that its prior memoranda 
do not rely solely on the difference between 
the 1955 and 1975 r ules, but also ID I's al 
leged know led(:e of Mr . Sen's relationshi p 
to FeI, and that such relationship was not 
one which destroyed independence, "and 
that 'independent ' docs not mean 'neutral' 
Or 'free f rom a ny pote ntial source of bias'" 
(doc. 49, p. 12). Add itionally, FCI poin t.s 
out that this Cou rt's decision did not rely on 
the rl ifferences in languaJ:"c of the rules. hut 
on the f:lct that thc award was unanimous 
and the proceedi ngs were not so ta inted :lS 
to requirc that the award be nullified. 
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FERTILIZER CORP. OF INDIA v. lDl MANAGEMENT, INC. 545 
Cite as '-30 F.Supp. 542 (198%) 

[3J We have carefully reviewed again General formu lations of this kind arc of 
all of the material relating to the third li mited usefulness. It certainly is true 
affirm:"ive defense of 101, including that that it is the policy of the law to favor a 
which has been submitted in support of and hearing of a litigant's clai m on the m"r-
against IDl's motion for reconsideration. its. It also is true that. this policy must 
We ure impressed with the sincerity and be balanced against the desire to achieve 
gravity of the charge • . of !DI concerning finality in litigation. 
the failure to disclose Mr. Sen's relationship The cases calling for great liberality in 
to FCI, which bears upon his ability to be granting Rule 6O(b) motions, for the most 
impartial and independent. However, _w~ part, have involved default judgment. 
are not persuaded that the evidence sub- There is much morc reason for liberality 
mitted in support of IDI's motion for reeori=- in reope ning a judgment when the merits 
sidcration is sufficient -to warrant' the ~- of the case -never have been considered. 
~ersal of this Court's decision on this partie: than there is when the judgment comes 
ular aHi..mative defense. - We incorporate after full trial on the merits. On the 
by reforenee ou r -reason~ for ' finding that other hand, the leadi ng cases speaking of 
the en forcement of the award should not be. a requirement of exceptional or extr:::LOr· 
denk'<l. because it does 'not rise to the level dinary circumstances have been cases and 
of h.,i ng.contrary 'to the public policy of the motions under Rule 60(bX6). That subdi-
Uni ted States, contained on pagcs ' 11 vision of the rule docs req uire a various 
through 13 of our original Opinion (doc. 33). special showing of the moving party and 

We presume IDI's motion for reconsider- it does not assist sound analysis to 'repeat 
ation is made pursuant to Rule 6O(bX2), those phrases in cases brought pursuant 
Fed .R.Civ.P. , which provides: to other portions of Rule 6O(b), under 

On motion and upon such terms as are which a less demand ing standard applies. 
just. the Court may relieve a party or his The cases show that although the courts 
legal representative from a fi nal judg- have sought to accompl ish justice, they 
ment, order, or procc-eding for the follow- have administered Rule 6O(b) with a scru-
ing reasons: pulous regard for the aims of finaH· 
2) Newly discovered evidence which by ty .. .. 
dne diligence could not have been discov- 101 has an ex tremely difficu lt bu rden to 
cred in time to move for a new trial overcome before this Court ca n grant relief 
under Rule 59(b); . - . under Rule (j()(bX2). The evidence ·'m u. t 
6) Any other reason justifying relief be admissible and credible, and must be of 
from the operation of t.he judgment, . " such a mat.erial and controlling nat.ure as 
The text writer in Federal Practice and will probably change the outcome. not 

Procedure, Volumc 11, paragraph 2857, merely cumulative or tending to impeach or 
Wright & Miller. in discu~3ing the applica- contradict a witness." 7 Moorc's r'ecicral 
tion of Rule 6O(b) noted : Practice 273-76 § 60.23[4) (Ln. omitted). 

Equitable principles may be taken into See Baynum v. Chesapeake and Ohio Rai/
account by a court in the exercise of its way Compa ny, 456 F.2d 658 (6th Cir. 1972). 
discretion under Rule 6O(b). A number The evidentiary maU!rial .ubmitted by 
of C:l.Ses say that discretion ordinarily 101 in support of its motion fo r reconsidera· 
should incl ine Loward granting rather lion is both cumulative and corroborative of 
than denying rel ief. C!ipccially if no inter- othcr assertions concerning FeI's lack of 
vening rights have at.tached in reliance candor; it is not conclusive in light of the 
upon the judgment. and no act or injustice fact that the same counsel that represcnt.cd 
will cn~ u c, Othcr ca."iCS , however. u r~e Chemico in India aJ !'o reprcsentctl lDI. Our 
c.aution in granting relief and say that a careful review of all of the facls and argu
judgment should be set a..'l icie only in ex- ments in this ma1.ter leads t.o the conclus ion 
ttpLiona l circumstances, that the paramount consideration in this 
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546 ;;:\0 FEDERAL SUPPLEMENT 

iitigalion ~hou ld be finality where we have 
concluded lhallhe public policy of the Unit
ed Slales has nOl been offended. 

Accordingly, respondent IDl's motion loo 
reconsider is DEN IED. 

SO ORDERED. 

o ~ ~':("""U""::;("":::YS::;I(:-:'" 
T 

Norlh Emerson WEST. Plainliff. 

v. 

Walter W. RED~tAN. et aI.. Dcrenda nts. 

Civ. A. No. 71>-14. 

United SLaLes DisLricL Cou rt, 
D. Delaware. 

Jan. 11. 1982. 

Following settlement of prison inmate's 
damage claim and class cla im fur injuncti\'c 
reJicr ug-ainst disciplinary procedu res at cor
n :clionai center which were alleged to have 
vioiau..'(1 inmate's ane! classes' due process 
riJ!hLo.;, inmate's counsel wa." granted $52,-
714 interim attorney fpes hy federa.l magis
LraLc. The Dis trict Cou r t. SlaplcLon. J .• 
ht'ld that: (1) magis trate's order awardinJ! 
statutory attorney fees was properly re
viewed applying t he de novo s tandard of 
review since order was essent ial to a full 
di~posilion of inmate's claim and rlefe nd
ants' liabilit.y ; (2) magist ra t.c was not fore
c1osc<i from making a contingency fact.or 
award to legal ~erviccs organizat.ion repre
senting inmates: but (3) ten percent quality 
adjustment to attorney fees was not justi
fied. 

Order accordingly. 

1. United Sutes Ma"istrates =5 
Magis t rate's order awarding' interim 

statutory attorney fees in a sui t urou~ht by 
and on behal f of prisnn inmate was prope rly 
rl!vicwed. 4.lpplyin/! de nuvo sLandard of re-

----.. 
view since order was essential to a full 
disposition of inmate's claim. 28 U.S.C.A. 
§ 636(b)(J )( 8). 

2. Civil Rights <>= 13.17 
When determining attorney fees in suit 

brought by and on behalf of prison inmate 
for alleged constitutional violations by pris
on guards and correctional center officials, 
federal magistrate was not foreclosed from 
making a contingency factor award t.o legal 
services organ izatio n representing prison in
mate in view of risk assu med by organiza
tion of an uncompensated invest.ment in 
prosecuting act ion. 28 U.S.C.A. § 636. 

3. Civil R ights <:= 13.17 
In sui l brought by and on behalf of 

prison inmate. federal mag'i~ t raLe properly 
awarded continge ncy increa:-.c in attorney 
fees for attorney t ime rcp rcscn tin~ period 
spent pro~ccuting suit whi le aLtorney was 

in private practice. even thoug-h atlorney 
began representation of inmate while a 
sta ff attorney with legal services or~aniza
tion, despite claim that no contingency in
crease should be awarded for such time 
because. at that point in time. inmate's 
chan('L'S of ~uccess were \' irtually asSUTf •• '<i. 
28 U.S.C.A. § 636. 

4. Civil Hil/:hts <:=13.17 

Federal magistrate irnprolX!rly in
creased attorney fcl.!s award tu counsel rep
resenting- prison inmate in suit brought by 
and on behalf of inmate hy a ten percent 
quality adjustment in vicw of fact that 
$6,000 se ttlement dio not indicate an un
usual degree of skill significantly above 
that expected for lawyers of caliber re
fl ected in hourly rates. 28 U.S.C.A. § 636. 

Douglus A. Shachtman. Wilmington. Del.. 
for plainliff. 

Edward F. Kafader. Deputy Atty. Gen .. 
Dept. of Justice. Wilmington. Del.. for de
fendants. 

OPIN ION 

STAPLETON. District Judge : 

In th is Seclion 1983 action, plaintifr 
soug-ht indiyidual damages for allcg"l'tl con-
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