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Parenthood. 428 U.S. 52. 96 S.Ct. 2831. 49 
L.Ed.2d 788 (1976). whe rein the Supreme 
Court, in annulling S(.'CLion 3(4) of House 
Bill 1211. the mandatory "parcnlal" consent 
provision of the Missou ri abortion SLaLUt.c, 

staLed: 

We agree with appcllanlS and with the 
courts ..... hose decisions have just been cit
ed that. the Slate may not impose a blan
ket. provision. such as § 3(4), requiring t.he 
consent of a parent or person in loco 
p:ventis as a condition for abortion of an 
unmarried minor during the first. 12 
weeks of her pregnancy. Just:L3 with 
the requi rement of consent from the 
spouse, so here. the Slale docs not have 
t.he const.itut.ional authority to give a 
third party a n absolute. and possibly arbi
trary , veto over the decision of the physi
cian and his palient 1.0 terminate the pa
tient's pregnancy, regardless of the rea
son for withholding lhe consent. [d. at 
74. 96 S.CL aL 2843. 

Upon consideration, it appearing that 
Section 2919.12(B) authorires an "absolute 
and possibly arbitra ry veto" exercisable by 
a person other than the pregnant woman 
and her physician; that it imposes this re
striction without sufficient justification 
therefor; and. finally, that this statute 
clearly is not susceptible to a construction 
"that [it] prefers parental consultation and 
consent, bUl permits a mature 
minor capable of giving informed consent 
to obtain. without undue burden. an order 
permitting the abortion without parental 
con~ullation . ," Bellotti v. Baird. 
428 U.S. 132. 145. 96 S.Ct. 2857. 2865. 49 
L.Ed.2d 844 (1976), the CourL accordingly 
conclud .. that SecLion 2919.12(B) of Lhe 
Ohio Revis(.>(} Code is inconsistent with the 
standards enunciated in Planned Parent
hood. supra, and . thus is unconstitutional. 

Plaintiffs' Motion for Entry of Judgment 
declaring SecLion 2919.12(B), Ohio Rev. 
Code, unconslitutional, and permanently 
enjoining enforcement thereof, is hereby 
granted. 

IT IS SO ORDERED. 

COASTAL STATES TRADING, 
INC .. Plain tiff, 

v. 

ZENITH NAVIGATION S. A. and Sea 
King Corporation, Defendants. 

No. 77 Civ. 98 (CBM). 

United States District Court, 
S. D. New York. 

Aug. 18. 1977. 

Delaware consignee brought diversity 
action against Panamanian vessel owner to 
recover value of cargo of oil lost when 
vessel disappeared at sea. The District 
Court. Motley, J .. held that: (1) although 
the vessel owner was nol a signatory to a 
charter parly containing an arbitration 
clause executed between lhe subchartercr 
of lhe vessel and the consignee, the charter 
party was incorporated by reference into 
lhe bill of ladi ng and lhe arbitration clause 
could be enforced agai nst the consignee by 
the vessel owner, bUl (2) under lhe New 
York attachment statute, the vessel owner 
was a "citizen of the United States," even 
t hough it maintained its principal place of 
business in New York, and its assets in the 
state could be atLached. 

Action stayed pending completion of 
arbitf'ation. 

1. Corporations CS= 1.6(2) 
When parent corporation so dominates 

and controls affairs of subsidiary that sub
sidiary cannot be said to have independent 
existence or will of its own, lhen courts 
may pierce corporate veil of subsidiary and 
bind parent to conl,actual obligations in· 
curred by subsid ia ry effectively at parent's 
behest, or , conversely, subsidiary may, un· 
der some circumstances, be held bound to 
obligations undertaken by its parent; such 
disregard of separate corpor!Lte trappings 
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of subsid iary may be appropriate if it is 
found that subsidiary was expressly func
tioning as agent fo r parent or if subsidiary 
was merely "instr ume ntal ity" of parent. 

2. Corporations e=o 1.6(9) 
Par ty seeking to bind subsidiary corpo

ration to arbitration agreement to which it 
was not signatory, but to which its parent 
was signatory. must first establ ish that sub
sidiary · was controlled to such degree by 
parent that it had no separate mind, will, or 
existence of its own; such control must go 
beyond mere stock ownersh ip, or even iden
tity of orricers and directors, to point that 
controlling corporation dominates fina nces. 
policy, and business practices of controlled 
corpo ration. 

3. Corporations I3=J 1.7(2) 
In suil brought by consignee corpora

tion seeki ng to recove r from vessel owner 
value of cargo of oil lost when vessel va n
is hed. ev idence failed Lo establish that sub
charte rer corporation. which. together with 
consignec, was subsidiary of same parent 
corporation, was !W controlled or affected 
by consignee corporation as to justify app li
cation of " instrumentality ru le," so as to 
bind consignee by arbitration clause con
tained in voyage charLer executed between 
subcharLerer and vessel owner. 

4. Corporations ~1.7(2) 

In subsidiary corporation consignee's 
suit to recover from vessel owner value of 
cargo of oil IOSL whcn vessel vanished. evi. 
dence failed to establish that consignee's 
parent corporation exercised such pervasive, 
direct, and complete dominion over consign
ee as to justify application of "insLru men
tality rule" so as to bind consignee, which 
was not signatory, to arbitration clause in 
time charter agreement entered inLo by ves
seT owner and parent corporatio n. . 

5. Shipping - 106(1) 
Char ter party, including arbitration 

clause , may, by appropriate reference, be 
incorporat.cd int.<> bill of lading. 

6. Shipping -106(3) 
In appropriate case , holder of bill of 

lading which incorporates by reference 

charter par ty including arbitration clausl 
may be bound to arbit rate his disputes aris 
ing from bill of lading, even though h, 
himself may not have been s ignatory tl 
underlying cha rter par ty. 

7. Shipping =106(1) 

Incomplete or inaccurnte reference t l 
charter party in bill of lading may prov, 
insufficient to incorporate charter par ty Lc 

bill of l:l.di ng, at least when parLy sought t . 
be compelled is sLrnngcr to underlying char 
ter par ty. 

8. Shipping - 106(3) 
Where bill of lading provided basis (0 

consignee's suit to recover from vessel own 
cr value of cargo of oil lost when vcssc 
disappeared, and where bill of lading incor 
porated terms of voyage charter agreemen 
between subchartcrers of vessel and con 
signee, including arbitration clause, con 
signee was ob liged to a rbitrate its disput 
wil.h vessel ow ner despite fact that vesst 
owner was not signatory to charter par t) 

9. Shipping 0= 106(3) 
Language of arbitrat ion clause con 

Laine<! in voyage char t.cr between subchar 
t.eter of vessel and consignee of oil cargt" 
which by its terms pertained to "any and a: 
differences and disputes of whatsoever nn 
lure arising out of this charter," and whic 
was incorporated by reference into bill 0 

lading executed between vessel owner anI 
consignee. was clearly broad enough to en 
compass dispULC between consignee an' 
vessel owner arising out of loss of cargo 0 

oil when vessel disappeared at sea. 

10. Shipping = 106(3) 
Where voyage charter governed rel a 

tionship between consignee a nd subchartcr 
er of vessel , and bill of lading governe. 
relationship l>ctween consignee and veSS( 
owner, bill of lading would be treated a 
contract between consignee and vessel own 
cr, upon which consignee could sue upo 
loss of cargo whe n vessel disappeared a 
sea, and rule of construction holding tha 
bill of lading in hands of charterer who i 
also consignee functions merely as receipl 
rather than contract, had no applic.a.tiol 
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11. Arbitration 0:=7.9 

Even though defe ndant vessel owner, 
in suit brought by consign~c 1:-0 recover 
value of cargo of oil lost when vessel disap

. pearcd at sea, was Panamanian corporation, 
and even though dispute was properly f C

ferJ.ble to a rbitration, convention on recog
nition and enforcement of fo reign arbitral 
awards did not apply to preclude consignee 
from attaching vessel owner's assets where 
consignee was citizen of United States and 
where vessel owner's principal place of busi
ness was New York City. thereby making it 
"citizen of United States" fo r purposes of 
bringing dispute within 'exception to con
vention's applicability provided for actions 
arising oul of contracts entirely between 
citizens of United Stales. Fed.Rules Civ. 
Proc. rule 64, 28 U.S.C.A.: CPLR N.Y. 6201. 
subd. 1; 9 U.S.C.A. §§ 3, 201 et seq., 202. 

12. Corporations c;=670(l ) 

In suit brought by consignee against 
vessel owner LO recover value of cargo of oil 
lost when vessel disappeared at sea, vessel 
owner, which was incorporated in Panama 
was "foreign corporation" within intend
ment of New York attachment statute and 
its assets in New York were subject to 
attachment, even though corporation main
tained its principal place of business in New 
York. CPLR N.Y. 6201. subd. 1. 

13. Federal Courts ~S3 

Under New York business corporation 
law, Delaware consignee could maintain ac
tion in New York cour ts to recover from 
Panamanian vessel ow ner value of cargo of 
oil lost when vessel disappea red at sea. 
Business Corporation Law § 1314(b)(5). 

J. Zenith is clearly the prmclpal defendant in 
this laWSUIt. The allegations of the complamt 
reflect some uncerta mt y as to the precise rela· 
llonship between Sea King and Zemth. For 
instance, an Paragraph Thi rd of the Second 
Amended COmplaint. Zenith is said to be doing 
husiness "through its agent and / or alter CliO", 
Sea King, and 11'\ Paragraph Fourth, it IS aJil'St'd 
that Sea Kinl; "pa.rual1y owned, controlled, 
managed, chartered anti /or otherwise was the 
alter ego" of Zenith. ' In two "aJtcrn:lllve" 
ca uses of action agai nst St:a King, however, 

14. Federal Courts ~S3 
Diversity suit brought by Delaware 

consignee to recover from Panamanian ves
sel owner value of cargo of oil lost when 
vessel dihppcared at .sea could be main
tained in federal district court in New York 
where consignee made out prima facie case 
by presentation of clean bill of lading, 
signed by mast.er of vessel and obvious ina
bility of vessel owner to make delivery at 
port of discharge. Business Corporation 
Law § 1314(bX5). 

Hill. Rivkins. Carey, Loesbe rg & O'Brien 
by Alan S. Locsberg, Caspar F . Ewig, New 
York City, for plaintiff. 

Poles, Tublin, Patcstides & Stratakis by 
Alvin L. Stern, New York City. for defend
ants. 

MEMORANDUM OPINION 

MOTLEY. District Judge. 

This is an action brought by Coastal 
Slates Trading, Inc. ("Trading"), as con
signee of a cargo of some 28,000 tons of fuel 
oil , against Zenith Navigation S.A. ("Ze-
nith"). the owner of the vessel MT GRAND 
ZEN ITH, and Sea King Corporation ("Sea 
King") which is apparently Zenith's agent 
in New York. 1 Coa!Stal States seeks to re
cover the value of the oil, which was aboard 
the GRAND ZENITH on a voyage [rom 
Tees, England to Brayton Poi nt, Massachu
setts when the ship van ished vi r tually wi lh
out a t race on or after December 31, 1976. 

Defendant Zenith seeks an order refer
ring the enLire dispute to a rbitration pursu
ant to 9 U.S,C. § 3 or, in the alternative, 
dismissing the action. Plaintiff has cross
moved seeking an order of attachment of 

Sea King i:r; allcged to be derelict In Its respon
Slbihtlf"S as, first. owner of the GRAND ZE· 
NITH and, second, not the owner. but the man· 
ager and opera.tor of the vessel. In the p"pers 
on th~ in sta nt mouon, however, both parties 
refer to Zenith as the owner of the vessel. 
Althollgh the same law firm represents both 
defendants and the lOstant motions are m:lI.!e 
on behalf of both defendants. Zenith IS clearly 
the defcndant whose intcrests are pnncipally at 
sta kc. Accordmgl~', 10 this opinion, the court 
will refer only to Zemth as lhe moving party. 
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certain of Zenith's a.s8Cts. The motion to action. This time charier was subsequently 
dismiss is denied. the motion for an attach- assigned in writing to Pacific Refining 
ment is granted, but the action is ordered Company, a Delaware corporation doing 
stayed and transferred to t.he Suspense Cal- business principally in California. 
endar of the court pending completion of Pacific Refining Company is a wholly-
arbitration. owned subsidiary of eIC Industries Incorpo

The Arbitration Quest.ion 

It is conceded, at the outset. that plaintiff 
is not a signatory to· any arbitration agree
ment to which Zenith is also a party. How
ever, the issues to be determined are (1) 
whether Trading is the "alter ego" of a 
corporation which is bound by the terms of 
an arbitration agreement witb Zenith, such 
that it should also be bound on the authori
ty of Fisser v. International Bank, 282 F.2d 
231 (2d Cir. 1960) and its progeny; and (2) 
whether the bill of lad ing for the cargo in 
qucstion-the contract on which plaintiff is 
5uing-ean be said t.o have incorporated a 
charter party (and arbitration clause). See 
Son Shipping Co., Inc. v. De Fosse & 
Tanghe. et 81 .• 199 F.2d 687 (2d Cir. 1952). 
Resolution of these issues requ ires discus
sion of the facts adduced by Lhe parties.% 

On or about October 30, 1973, Zenith en
tered into an agreement with Pacific Gas 
and Electric Company ("Pacific Gas"), a 
California corporation, whereby Pacific Gas 
chartered the Grand Zenith for a period of 
four years. That charter party included an 
arbitration clause J which provided for arbi
tration in New York, and which forms one 
basis for Zenith's arbitration demand in this 

1. After discovery by both rarties. including 
several depOSitions. most of the facts relevant 
to these motions have been established without 
substantial dispute. However. the inferences 
to be drawn from those facts are seriously 
contested. 

3. "ee) Any and all differences and disputes of 
whatsoever nature anslng out of this Charter 
shaJI be put to arbitration in New York pursu
ant to the U. S. laws related to arbitration there 
in force. before a Board of three persons con
sisting of one (I) arbitrator to be apPOinted by 
Owner. one (I) by Charterer, and one ( I) by the 
tWO so chosen. In the event that either Owner 
or Charterer shall state a dispute and designate 
an arbitrator. in writing, the other party shall 
have twenty (20) days, excluding Saturdays. 
Sundays and legal holidays to designate his 
arbitrator failing which the single arbitrator 

rated which, in turn, is a wholly~wned 
subsidiary of Coastal States Gas Corpora
tion. anot.her Delaware corporation, which 
is listed on the New York Stock Exchange. 
Coastal States Gas"Corporation is the par
ent of a number of other subsidiaries, in
cluding the plaintiff. Trading. and CoseoJ 
Petroleum Corporation ("Coseol") both of 
which nre separately constituted Delaware 
corporations. 

The interrelationship oC these various cor
porate entities is critical to disposition of 
the arbitration question in this casc. Cos
col, Trading, and Pacific Refining are un· 
questionably closely related and interdepen
dent parts oC a large energy conglomerate 
The deposition testimony adduced to datl 
indicates that Trading, as its name implies 
is the brokerage "arm" or "division" oj 
Coastal States Gas Corporation, responsibll 
(or buying and selling various kinds oC pe 
tro leum products. Coscol is the transporta 
tion "dh'ision", primarily responsible COl 

ship chartering and operating arrange
ments to serve the other branches of th, 
Coastal StaLes Gas complex. PaciCic ReCin 
ing is the (or perhaps, one oC the) produc
tion "divisions" of Coastal States Gas Cor· 
poration, operating a refinery in Hercules 
Californ ia. 

can render an award hereunder. The decisiol 
of any tWO (2) of the three (3) on any point 0 
points shall be final. Until such time as th, 
arbitrators finally close the Hearings, eithe 
party shall have the ri ght by written notie, 
served on the arbitrators and on the other par 
ty to specify further disputes or difference 
under this Charter for hearing and determina 
tion. The arbitrators may grant any relief, am 
render an award. which they or a majority 0 
them dt!em just and equitable and within thl 
scope of the agreement of the parties. includinl 
but not li mited to, specific perfonnance 
Awa rds pursuant to this Clause may includ\ 
costs. including a reasonable allowance for at 
torneys' fees and judgments may be enteret 
upon any award made herein in any court hav 
ing jUrisdiction." 
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The "clivbions" with which this ca.'\(! is 
pr incipally concerned unquestionably oper
ale in close physical proximity La each Clth
cr. With the cxcqpLion oi P:lcific Refining, 
all of the previously mentioned corpora
tions. along with other subsidiaries, main
tai n their principal orricel! in six stories of a 
twelve-story building at Five Greenway 
Plaza East. in Houston, Texas. Coscol, 
Tradi ng, and Coastal SLaLes Gas Corpora
Lion all share the same business telephone 
number, although the local telephone direc
tory contains only a listing (or the parent 
corporation. The telephone calls from onc 
"division" to another are made by dialing 
an ex tension, rather than a separate outside 
number. Persons employed within the 
Coastal States Gas umbrella commonly re
fer to the various corporate subsidiar ies as 
"ar ms", "hranches", or "divisions" of one 
larger concern, t.he parent company. 

However , such superficial indicia of in
terrelatedness are, of course, not dispositive 
of the question whether one company is an 
"alter ego" of another . as they do not. give a 
complete or necessarily aCCUr.1te picture of 
Lhe co rporate relationships involved. To 
obtain such a perspective, observation of 
the practical operation o f these companies 
is more instructive, a nd the transactio n un
der lying this lawsu it provides a good point 
of departu re. 

After the time charter of GRAND ZE
NIT H was assigned to Pacific Refining, it. 
became apparent that t.hat company alone 
was not going t.o be able Lo utilize the ship 
suCCiciently to make a profit. Therefore, 
around the first of September, 1976, the 
Chief Executive Officer uf Coast.al SLat.c~ 

Gas. Mr. Oscar Wyatt. Jr., instructed the 
relevant officers of Coscol 1.0 t.ake over op
era tion of the GRAND ZENITH and, pre
sumably, to use it as fully and as profit.ably 
as possible. No written assignmenL or any 
other document was ever executed in effec
t uati ng t he operational transfer o f the 
GRAND ZENITH from Pacific Refin ing to 

4. "World Scale" is a concept used an the ship· 
ping industry to renect the cost per ton of 
moving petroleum products between any twO 
given ports. The World Scale 100 rate is pub
lished In booklet form and owners and charter-

.-
Coscol, although, in later voyage subchar~ 
ters, Coscol' was listed as being the "char
tercd owner". Moreover , Coscol. rather 
than Pacific Refining, was paying the time 
charter ~e to Zenith from tha t t.ime fo r
ward. 

As it docs with the other t hirty or so 
ships under its operation, Coscol chartered 
the GRAND ZENITH both to subsidiaries 
of Coastal States Gas and also to unrelated 
corporalions. In so doing, Cascol charged 
its "brother" corporations a freight rate 
based on current market conditions, j ust as 
it wou ld unrelated corporatio ns. This prac
t.ice is followed even though the rate which 
Coseol i~ paying t.he owners of its chartered 
vessels may , due to changing ma rket co ndi~ 
tions, be substantially higher than the mar
ket rate currently prevailing for voyage 
charters. In the case of the GRAND ZE
NITH, for instance, Coseol was paying Ze
nit.h at a rate equ ivalent to World Scale · .. 
200, while the prevailing market rate in the 
late fall of 1976 was around World Scale 85. 

Apparently, in the fall of 1976, Interna
tional Phillips Petroleum became involved 
in negotiations with Trading fo r t he sale of 
a quantity of fuel oil which would be 
carr ied on a number of consecutive voyages 
from England to New England. Ultimate
ly , Trading was offered the fuel on either a 
C.I.F. or F.O.B. basis , since Phillips had the 
opportunity of char tering a vessel for a 
numbe r of voyages at World Scale 85. If 
the fuel we re to be purchased on an F.D.B. 
basis, Phillips would make an appropr iate 
reduction in the sale pr ice to reflect Trad
ing's cost of t ransporting the fue l to New 
England at World Scale 85, 

Jose Iglesias, a Vice President of Trad~ 
ing, approached Clifford Neubauer , a Vice 
President with whom he dealt at Coscol, 
a nd informed him that if he could rnat.ch 
the ra.te of Wor ld Scale 85, Tradi ng would 
enle r into an agreement with Coscol for 
transportation of the fuel oil shipments in 

ers thereafter ne-sotiate based upon a percent· 
age of the- published rate. For example. World 
Scale 85 represents 85% of the published rate, 
wher~as World Scale 200 represents twice the 
published rate. 

.f 
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question. On October 26, 1976, Neubauer. subcharterer was another subsidiary of 
by t.elex, offered Phillips the use of the Coastal States Gas' or an unrelated corpo
GRAND ZENITH and se t eorth the salien t ration , ilnd that form contained an arbitra
terms of the agreement, including the utili- tion clause.' This transaction between Cos
zation of the "EXXONVOY/69" voyage col..nnd Trading was no exception. 
charter party form . Phillips rejected the 
offer, however, on the ground that the ship 
was too old. 

Coscol and Trading thereafU!r entered 
into their own voyage charter agreement, 
and the contract between Trading and Phil· 
lips was consummated on an F.O.B. basis, 
with the sale price reduced by the amount 
of th~ projected transportation cost at 
World Scale 85. The charter agreement 
was unwritten, and based upon the under· 
jJtanding of Mr. Iglesias and Mr. Neubauer. 
The terms offered by Coscol and accepted 
by Trading were identical to those which 
had been previously offered to Phillips by 
telex. 

Significant for purposes of this motion 
are the terms "charter party form Exxon 
69" and "freight rate: WS 85". In all 
voyage charters arranged. by Coscol. the 
EXXONVOY 1969 form was the standard 
form of charter party utilized, whether the 

5. Although Mr. Westmoreland. the Trading em
ployee who most immediately handled the 
GRAND ZENITH charter. was unsure as to 
what charter party underlay the transactions 
with Cosco!. the court is persuaded by the 
deposition testimony or Mr. Iglesias and Mr. 
Neubauer that responSIble officials or both 
Trading and Coscol understood that the EXX
ONVOY 69 form was the basic charter docu
ment governing their relalions. 

6 "24. ARBITRATION. Any and all dirrerences 
and disputes of whatsoever nature arising out 
of this Charter shall be put to arbitration in the 
Cll), of New York or in the Cit)' of London 
whichever place Is speCified in Part I of this 
charter pursuant to the laws relating to arbitra
tion there in force . before a board of thr~ 
persons. conSisting of one arbitrator to be ap· 
pointed by the Owner. one by the Cha rte~r 

and one by the two so chosen. The decision of 
any two of the three on any pomt or pOintS 
shall be final. Either party hereto may call for 
such arbitration by service upon any officer of 
the other. wherever he may be found. of a 
written nOlice specifying the name and address 
of the arbitrator chosen by the first moving 
party and a bnef deSC:ription of the disputes or 
differences which such party desires to put to 
arbitration. If the other party shall nOt. by 
notice served upon an officer of the first mov-

In terms of the relationship between Cos
col and Trading, this transaction is instruc
tive. It seems clear from the deposition 
testimony that Trading was under no obli· 
gation to utilize the ships operated by Cos
col if it could obtain more favorable freight 
rates elsewhere. Conversely, Cascol was 
under no obJjgation to offer its ships, in
cluding the GRAND ZENITH. to Trading 
at freight rates more advantageous than 
those curren tly prevalent in the market. In 
the case of the GRAND ZENITH. Trading 
paid to Coscol a raU! of World Scale 85. 
while Coscol was paying Zenith on its own 
charter at a rate of roughly World Scale 
200 and absorbing the loss itself. This dis
pari ty in rates is not itself dispositive of the 
question whether Trading "controlled" Cos
col since. as Zenith points out, the reasoll!' 
for Coscol's absorption of the loss on thi.o:; 
voyage charter may be unrelated to the 

Ing pany within twenty days of the service 01 
such first notice. appoint its arbitrator to arbi· 
trate the dispute or differences specified, then 
the first moving pany shall have the right with· 
out further nouce to appoInt a second arbitra· 
tor. who shall be a disinterested person With 
precisely the same fon:e and effect as if said 
second arbitrator had been appointed by the 
other party. In the event that the two arbitra
tors fail to appoint a third arbitrator within 
twenty days of the appointment of the second 
arbitrator. either arbitrator may apply to a 
Judge of any court of maritime jurisdiction In 
the Cit)' above·mentioned ror the appointmenl 
of a th ird arbitrator. and the appointment 01 
such arbitrator by such Judge on such applica. 
tion shall have precisely the same force and 
effect as if such arbitrator had been appointed 
by the two arbitrators. Until such time as the 
arbitrators finally close the heanngs either par· 
ty shall have the nght by written notice served 
on the arbitrators and on an officer of the other 
party to specify further disputes or differences 
under this Charter for hearing and detennina· 
tlon . Awards made in pursuance to this clause 
may include costs. Including a reasonable al· 
lowance for attomey's fees. and judgment may 
be entered upon any award made hereunder in 
any Court havlMg Jurisdiction 1M the premises." 
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extent of Trading's "contro'" of Coseol.' 
However, the fact that Coscol had to, in a 
sense, compete for Trading's bU5inc~s lJy 
offering competitive freight r<)ole::; under 
"normal industry standards" 8 is some indi
cation that the separate corporate existence 
of the two companies is more than a mere 
malter of fo r m. 

This observat.ion is reinforced somewhat 
by other evidence concerning the corporate 
operations of these concerns. Both Coscol 
and Trading have thei r own empJoy(:cs, 31-' 
though there is a substantial overlap of 
bot.h the highest corporate officers and t.he 
di rectors. Both corporations arc responsi
ble for making their own profits and func
tion as independent profit. centers. Each 
co rporation maintains a separat.e 5(!t of cor
porate and financial records, although for 
certain purposes, Coast.a.1 States Gas Corpo
ration docs prepare a consolidatetl rinancial 
st."ltement.. 

On the othe r hand, the mechanics of the 
financial accounting between Coscol, Trad
ing, and the other subsidiaries resembles 
that between divisions of a single large 
corporation . Financial records for Cascol 
and Trading are prepared and maint.a.ined 
by a singole accounting department under 
the supervision of t he Controller of Coastal 
States Gas Corp. and are stored on a single 
computer. Although both Coscol and Tro:\d
ing maintain their ow n bank accounts in 
different banks, neither cash nor checks 
actually pass be tween the two companies in 
payment of freight charges. Insteau, ap
propriate uelJits and crcuits arc entered on 
" inne r-company" open accounts of the vari
ous companies concerned. However, 
freight invoices arc executed to cover , for 
example, cargo consigned to Trading and 
carried on Coscol's vessels. 

The facLs above-summarizerl constitute 
the e ntire basis upon ..... hich Zenith prcdi-

7. For Instance. lherr may have bren lax rea · 
sons for ca uSing Coscol lO takt" the loss on the 
transaction. Or, from tht" perspective of th~ 
parent. Coastal Slates Gas, there may have 
been a deSIre to avoid lht" anomaly of haVing a 
shiPPlnK subSidiary operate profitably In a 
hard· pressed tanker market, whIle a brokera/.;e 
subSidiary does poorly dUring a period of In· 

c.1.tcs its a!lscrt.ion that Trading is the "alter 
ego" of Coscol, such that. it shoulu be bound 
t.o arbitrate its grievance with Zenith. 
Clearly. Zenith would have a stronger case 
if it we'tc asserting t.hat Coscol should be 
required to arbitrate .with Zenith; Coscol 
had. in effect , informally or orally subchar
tcrcd the GRAND ZENITH from Pacific 
Refining, which was a party, by assign
ment, t.o the charter party originally exe
cuted by Zenit.h and Pacific Gas and Elec
t ric. It could, pcrhal)S, more easily be said 
that, for purposes of enforcement of the 
arbitration clause, Coscol is the alter ego of 
Pacific RdininJ,{. 

However, Zenith seeks to go one step 
further and asserts that Coscol, Pacific Re
fining, .wd Trading arc all "alter egos" of 
one anot.her, Under the facts of this case, 
that is a more difficult proposit.ion to prove. 

Fiss(.'r \'. International Bank, supra, clear
ly established that the statutory require
ment t of a "written agreement" for ar bi
t ration docs not import a condition that 
only signatories to such provisions ca.n be 
bound 1.0 thei r t.crms. Under appropriate 
circumsLance5. a corporation which was not 
such a signat.ory may be held bound to 
arbitrate .\ disput.e in which it is involved. 
However, the pri nciples utilized to deter
mine whethe r in such cases, arbitration is 
appropriate are merely those which are em
ployed in other contractual disputes to as
cer tain whclher, on some theory, it is just 
to disregard independent corporate exist
ence anu hold one co rporation responsible 
for the contractual obligations of another. 

(ll Fisscr ,lnu a number of othe r cases 
have held that when a parent corporation so 
clominatcs and controls the affai rs of its 
corpornte subllidiary that the subsidiary 
cannot be said to have any independent 
existence or will of its own, then the courts 
may pierce the corporate veil of the subsidi-

tense demand for en~rgy products, There IS no 
definitive eVidence on thiS POint in the case. 

8, DepoSItion of Clifford E. Neubauer, taken 
February 8, 1977. Pilge 50. 

9. 9 U.S.C. § 4. 
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ary and bind the parent to the contractual 
obl igations incurred by the subsidiary effec
tively at the parent's behest. Or, converse
ly. a. subsidiary may, under some circum
sLances, be held bound to obligations under
taken by its parent. Kingston Dry Dock 
Co. v. Lake Champlain Trnnsport.ation Co .. 
31 F.2d 265 (2d Cir. 1929); National Bond 
Finance Company v, General Motors Corp., 
238 F.Supp. 248 (W.D.Mo.1964). a[[,d. 341 
F.2d 1022 (8th Ci r. 1965); Chilean Nitrate 
Sales Corp. v. The Nortun •. 128 F.Supp. 938 
(S.D.N.Y.1955). Such a disregard of the 
separate corporate trappings of the subsidi
ary may be appropriate if it is found that 
the subsidiary was expressly functioning as 
agen t fo r the parent, as in The Nortuna, 
supra, or, in the absence of such an agency 
relationship, if the subsidiary is merely a n 
"ins trurrye nta lity" of the parent. 

[2] As tne Fisser case made clear, tne 
courUi do not. lightly disregard the separate 
existence of related corporations, even in 
deference to a strong policy favoring arbi
t rat.ion of pr ivate commercial disputes. In 
Fisser, Judge Hincks essent ially adopted 
the reasoning of a New York case which set 
forth t.hreeJrer~isilcs fo r invocation of 
the altCr ego doctrine as the rationale fo r 
disregarding the separate identity of relat
ed corporations. A par ty seeking, as in this 
case , to bind a corporation to an arbitrat.ion 
agreement to which it is not a signato ry 
must first estab lish that the subsidiary cor
poratio n was cont rolled to such a degree by 
the parent that it had "no separate mind , 
will, or existence of its own". Fisser, supra, 
at. 238. Such control must go beyond mere 
stock ownership, or even identity of officers 
and di rectors, to the point that the control
ling corporation do mina tes t.he fi na nces, 
policy, and business practices of the con
trolled co rpora t. ion. [d. T he "puppeteer" 
(282 F.2d at 234) must so thorougnly [nte r
pose itself into the conduct of the controlled 
corporation that it can be sa id that the 
lat. t.e r is me rely a "screen" for t.he activit.ies 
of the former. Kingston, supr.a, at 267. 

[3] In the court's view, Zenith has fa iled 
to meet its burden of proving by a prepon
derance of the ev idence that Trad ing cxer

+4' F.S"pp.-8 

cised such control over Coscol in this case, 
or, fo r that mat.ter, that Coseol controlled 
Trading, Zenit.h has clearly established 
that these two corporations, along with 
thein brethren, are closely related corpora
tions, the employebs of which conduct their 
intcr-.:ompany affairs with the informality 
that com~ from constant association, Ze
nit.h has also set forth the conceded links 
among corporate officers and directors, and 
the fact that certai n accounting fac ilities 
are shared among these two corporations 
and others. 

However, Zenith has significantly failed 
to prove that. the dealings between Coscol 
a nd Trad ing are conducted on anything but 
a n arm's le ngth basis, or that t he employees 
of eit her have failed to observe the formali
ties incident to doi ng business in the corpo.
rate form. There has been no showing of 
any over-reaching by Trading into Coscol's 
affairs, nor has there been any showing 
that Trading sought, ei ther properly or im
properly, to alter or affect t.he way Casco 
carries on its business, either in this or an) 
other transaction. The fact that. Coscol'~ 
primary raison d'etre is provision of ship
ping services to other subsidiaries of Coast
al States Gas Corporation .does not neces
sar ily suggest that the corporate separate
ness of Coscol and Trading should not b... 
observed in these circumstances. 

(4] Realistically , of course, t he court 
must. focus not. only on the rclatio nshiJ 
between Coscol and Trading but also on tht 
relationsh ip between these subsidiOlries ant 
Coastal States Gas, the parent, One woul< 
expect t.hat. t.he degl'\.'C of cont.rol neCC$Sut") 
to invoke the alter ego doctr ine would bo. 
exercised by a parent over its subsidiaries 
rathe r than by one subsidiary over another 
With the exception of Amoco Oversea.· 
Company v, S. T. Avenger, 387 F.Supp. 58! 
(S.D.N.Y. 1975). discussed below .• 11 th, 
cases cited to the cour t dealing with ei theJ 
t.he alter ego doclrine, per se, or disregart 
of corporat.e distinctness under some other 
theory have involved parent and subsidiar: 
corporatio ns, Fisser, supra; National 80nt 
Finance, supra; Kingston, supra; The Nor 
lUna, supra; United Sta.tes v. Dean Va l 
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Lines, Inc., 531 F.2d 289 (5th Cir. 1976). 
However, in the court's view, Zenith has 
fai led to prove that Coastal States Gas ex· 
crcises !'uch pervasive, direct. and complete 
dominion over Coscol and Trading that it 
would be inequitable (or that corporation to 
insist that part ies deali ng with its subsidi
aries respect their corporate distinctness. 
It was, of course, shown that, apparently at 
the direction of Mr. Wyatt. t he GRA ND 
ZEN ITH was informa lly t ransferred from 
the opera tiona l control of Pacific Refini ng 
to Coseo!. However, this fad. even taken 
together with the other evidence of infor
mal dealings and close associatio n, is not 
sufficient to establish that the parent so 
totally dictated the business and financial 
practices of its subsidiaries, either generally 
or in the t ransaction here a t issue, that the 
alLer ego doctrine should be applicable, lo 
Accord ingly, the court holds that Trading is 
not obligated to a rbitrate its grievance with 
Zenith on account of its relationship with 
Coscol and/or Coas tal States Gas. 

Zeni th's assertion of T rading's obligation 
to a rbi trate is not based solely upo n the 
alter ego theo ry, however. I t also notes 
that the bill of lading issued by Zeni th to 
Phill ips Imperia l Petroleum and signed by 
the Master of the GRAND ZEN ITH con
tained the typed phrase "freight per charter 
party" and also the printed legend, in bold 
face type, "All conditions and exceptions of 
the Charter Pa rty being considered embod
ied in this Bill of Lading". Thus, Zenith 
argues, those references clearly indicate 
that a charter party , with its arbitr.ltion 
clause. was meant to gove rn the details of 
that shipmenL Moreover, it further argue:! 
that Tr:lding is bound to arbitrate its dis
pute with Zenith. since this bill of lading is 
the cont ract on which this suit is predicated, 
The court agrees. 

10. Since the court finds that Zenith has rallt.>(! 
to prove a sufficient degree of corporate con
trol to rcnder apphcable the alter ego doclrlne. 
it need not discuss whethe r Zenit h has made a 
necessary shOWing of the other elements to 
Invoke th at instrumentahty rule. SpeCifically. 
It need not discuss whether Zenith has estab
lished that "[sJuch control [has] been ust:d by 
[Coastal Stales Gas or Its subSidiaries] to com
mit rraud or worse. to perpetrate the Violation 

[5-7] It is. of course, clear that. the 
te rms of a charter par ty, includi ng an arbi
tration clause, may, by appropriat.e refer
ence, be incorporated into a bill of lading. 
Son Shipping v_ Dc Fosse & Ta nghe. supra. 
It is also clear that, in ·an appropriate case. 
a holder of such a bill of lading may be 
bound to arbitra te his disputes arising from 
the bill of lading, even though he himsel f 
may not have been signa tory to the under
lying charler party which is incorporated . 
Lowry & Co., Inc. v. S.S. N:ulir, 228 F.Supp. 
871 (S.D.N.Y.1963). However, an incom
plete or inaccurate refere nce to a charter 
party in a bill of lading may prove insuffi
cien t to incorporate the charter party to the 
bill of lading, South western Sug1l/' & Mol:JS
ses Company, Inc. v. The E1i7.B Jane Nichol
son, 126 F.Supp. 666 (S.D.N.Y.1954), at least 
when the party sought to be compelled is a 
strange r to the underlying cha rter party. 
Cf. Amoco Overseas Company v. S. T. 
A venger, supra. 

In the inst.a. nt case, t he previously cited 
refe rence in the bill of lading make clear 
that some such incorporation was intended. 
While t he bare language of the document 
itself might otherwise leave considerable 
ambiguity as to which charter party was 
meant to be incorporated thereby, cf_ Unit- r 

ed States v. Cia.. N.1vier,j. Continental. S .• 4.. , 
202 F.Supp. 698 (S.D.N.Y.1962), thc cvi- ' 
dence in this case is clear that the charte r 
party to which the bill of lading made ref 
erence was the EXXONVOY 69 form of 
,'oyage charte r between Cascol and Trad
ing. rather than the time charter agreement 
originally signed by ZeniLh and Pacific Gas 
and ElecLric, Employees of both Coscol and 
Trading LeStificd Lhat thei r practice was to 
make the EXXONVOY 69 fo rm the hasi. of 
their voyage charters. They further testi-

or a statutory or other positive legal duty. or a 
dishonest and lInJust act In cont ravention of 
IZcnlth'sl legal rights", and whether that con
trol and breach of duty have proKimately 
caused Injury or unjust loss to Zenith. Fisser. 
supr.l, at 238. quotmg Lowendahl v, Balomore 
& Ohio R.R. Co .• 247 App.Div. 144,287 N.Y.S, 
62 (App.Dlv. 1st Dept.) arrd, 272 N.Y. 360. 6 
N.E.2d 56 (1936). 
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fied, wi thout contradiction, that t he refer- the contract of carriage and are binding 
cnce 1.0 the charter party in the bill of upon those making claim for damages fo r 
lad ing was meant to refer to the voyage the breach of that contract just 3..'1 they 
charter, rather than the limE: charter with would be if the dispute were between the 
Zenith. This interpretation of t he refer- [parLi~s to the char Ler agreement]." Son 
cnce in the bill of lading is corroborated by Shipping, suprJ., at·688. The fact that Ze
the fact that the freight relte between Cos- nith was not a signatory to the EXXON. 
col and Trading was World Scale 85, the VOY 69 charter party which it seeks to 
roughly prevailing market rate, rather than invoke is simply not pertinent. Moreover , 
World Scale 200, the rate equivalent to that if a non-signatory holder of a bill of lading 
prov ided' for in the time charter with Ze- can compel a signatory to a charter party to 
nith. . arbitrate, see Import Export Steel Corp. v . 

Since this evidence concerning the char- Mississippi Valley Barge Line Company, 351 
ter party to which the bill of lading makes F.2d 503, 506 (2d Cir. 1965), the court can 
reference comes, in considerable measure, perceive no difference in the instant situa
from Trading's own employees, Trading is tion where it is the non-signatory ship own
hardly in a position to claim surprise or er who seeks to compel the (signatory) hold
unfair advantage in a holding that the bi ll er of the bill of lading to arbitrate. 
of lad ing incorporates the terms of t he 
EXXONYOY 69 voyage charLer party. 
However , ' Trading argues that., since t he 
voyage charter is a contract between itse lf 
and Coscol and since the time chart.er to 
which Zenith is a part.y is not incorporated 
in t.he bill of lading, it. is under no obliga
tion to a rbitrate its dispute with Zenith, 
with whom it has no "charter relationship". 
The court does not find this argument per-
suasive. 

[8] The bill of lad ing, by its terms, 
merely adopts the provisions of the EXX
ONVOY 69 chart.er party and makes them 
part and parce l of that document-a con
t ract between Trading, as consignee, and 
Zenith. a ship owner. The fact that t.he 
provisions adopt.ed in the bill of lading were 
terms of another contract, rat.her than stan
dard provisions in a form book or the Le rms 
of l~gislation or int.ernational agreements, 
does not in any way detract from thei r legal 
significance as integral parts of the con
t. ract which is the bill of lading. As such, 
t.hey are binding upo n the persons seeking 
t.o assert rights under t.hat cont.ract.. '. And , 
since Trading is suing on the bill of lading, 
it is obliged to arbitrate its dispute wit.h 
Zenith. a party to the bill of ladi ng contract 
of carriage. "Where te rms of the t:.hart.cr 
party arc expressly incorporated 
inLo the bills of lading they a re a part. of 

[9] I t is worthy of note that the arbitra
tion clause of the voyage charter II by its 
terms pertains t.o "[a]ny and all differences 
and disputes of whatsoever nature arising 
out of this Charter", This language, unlike 
tha t of the clause construed in Import Ex
port Steel, supra, at 505-6, is clearly broad 
enough to e ncompass the instant dispute 
~tween consignee and sh ip owner. 

In sum. t he court holds that., by virtue of 
the incorporation of the EXXONVOY 69 
arbitration clause into the bill of lading, 
Trading is obligated to arbitrate the instant 
disput.e with Zenith, and the action against 
Zenit.h will be st.ayed pending the outcome 
of the a rbitrat.ion. Since Sea King has 
agreed to participate in and be bound by 
any arbitration directed in th is case, accept.
ing any arbitrator appointed by Zenit.h as 
its own, the court will also stay the aelion 
agai nst Sea King. See Sam Reisfeld & Son 
I m}JOrt Company v. S. A. Eteco, .t al., 530 
F.2d 679, 681 (5th Cir. 1976). 

While t.his result. is, in the court's view, 
correct., the court. will also consider Zenith 's 
alternat.ive motion to dismiss the complaint 
(rather than refer it to a rbitrat ion) in the 
event that a possible appeal of the decision 
on t.he arbi tr:llion question might find that 
t.his case is not properly relegated . t.o the 
arbilration fo rum. ' 

J J. See note 6, supra. 
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Defendants' MoLion to DismiS3 

Zenith has moved in the alLernative for 
an order dismissing the case on t.he ground 
that the complaint fails to stale a cause of 
action. It argues that if Trnding is not 
found to be the a lter ego of Coscol . there is 
no privity or contract. between Trading and 
Zenith, and therefore Zenith could not pos
sibly be liable in personam to Trading. 
Briefly stated, its argument is that since 
Trading is not only the holder of the bill of 
lading signed by the Maste r of the GRAND 
ZENITH. but is also the charterer on the 
voyage in question, the bill oC lading must 
be treated merely as a receipt, with the 
charter party constituting the entire con
tract of carriage for the ill-fated voyage. 
Thus, the argument runs, the Master 's sig
nature on the bill of lading which is not 
challenged by Zenith. is insufficient to cs· 
tablish any contractual relationship be· 
tween Trading and Zenith on which to base 
this lawsuit. The court does not find this 
argument persuasive. 

In the first place. a number of cases on 
which Zenith relies for the proposition that 
it is not liable in personam are C:l3CS in 
which no one with authority to bind t.he 
vessel owner has signed t.he bill of lading. 
Associated Metals & Minerals Corporation 
v. S. S. Portoria, 484 F.2d 460, 462 (5th Cir. 
1973); Demsey & Associates v. S. S. Sea 
Star, 461 F.2d 1009, 1015 (2d Cir. 1972); 
International SeJling Corporation v. Aiden 
Shipping Company Ltd., 1972 A.M.C. 669. 
672 (S.D.N.Y.1972); Tube Products of India 
V. S. S. Rio Grande. 334 F.Supp. 1039. 1041 
(S.D.N.Y.1971); United Nu tions Childrens 
Fund v. S. S. Nordstcrn, 251 F.Supp. 833. 
838 (S.D.N.Y.1965). That is not the case 
here. 

[10] More s ignifican tly, however. the 
court has already determined that Trading 
has no charter relationship with Zenit.h 1%, 

and that the reference to a charter party in 
the bill of lading pertained to the voyage 

12. Although Zenith and Trading are both par· 
ties to a contract. i. e., the blU of lading. which 
incorporates terms of a charter party. they are 
not both signatOries to the same charter party. 
Moreover, as indicated supra . Trading IS not 

charter between Trading and Casco!. 
There is, of course, a body of law which 
holds that a bill of lading in the hands of a 
charterer who is also the consignee rune· 
tions merely as a receipt, rather than a 
contraet. See Jefferson ChemicnJ Company 
v. MI T Grena, 292 ·F.Supp. 500, 504 (S.D. 
Tex.l968) (and cases cited therein), modi· 
fied, 413 F.2d 864 (5th Cir. 1969); Scrutton 
on Cha rter-parties and Bms of Lading, Sec. 
VI (l8th Ed.1974). That doctrine is a ru le 
of construction. Scrutton, supra, at pp. 56-
7, necessitated by what would otherwise be 
t.he coexistence of, and possible disparity 
between, two contracts between the same 
parties governing the same voyage. How. 
ever, where. as here, the voyage charter 
governs the relationship between Trading 
and Coseol, and the biII of lading governs 
the relationship between Trading and Ze· 
nith, that rule of construction would seem 
to have no place. Accordingly. t.he bill of 
lading should be treated as a contract be
tween Trading and Zenith, upon which the 
former may sue. And, since Zenith has not 
formally rajsed any issue as to the authority 
and propriety of the Master's signatu re 
upon the bill of lading, the general rule 
holding the vesse l owner liable in personam 
on the basis of the Master's signature ap"

plies. irrespective of whether Pacific Refin
ing (or, arguab ly. Coscol) was the lime 
charterer of the vessel. Nichimen Compa
ny, Inc. v. M. V. Farland, 462 F.2d 319, 330 
(2d Ci r. 1972); see also Field Line (Cardiff) 
Ltd. v. South Atlantic Steamship Line, 201 
F. 301, 304 (5th Cir. 1912). The motion to 
dismiss is, accordingly, denied. 

Motion for Attachment 

The next issue for decision is whet her 
plaintiff is entitled to an attachment of 
Zenith's assets within the jurisdiction. in· 
eluding the proceeds on policies of hull in· 
su rancc. Zenith is a one--ship Panamanian 
corporation. which does business in t.he 
State of New York and has an office and 

the alttr ego of either Coscol or Pacific Refin · 
Ing. which are both. arguably, parties to the 
time charter wLth Zemth (PacLfic Refining by 
wfllten assignment. and Coscol by oral assign. 
ment from Refining). 
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COASTAL STATES TRADING, INC. v. ZENITH N.AV. S, A, 341 
Cite IS 446 F.Supp.lJO (1077) 

place of business in care of Sea King Corpo- from the terms of the Convention. The 
rat.ion, 32 Broadway, New York City. significance of this distinction stem~ from 
Plaintiff urges that such an attachment is the Third Circuit's inte rpretation of the 
app ropriate under Rul~ 64, f..R.Civ.P., and Convention as absolut.cly preclut.ling the fir
N. Y.C.P.L,R. § 6~1(1), which provides for plication of state provisional remedies in a 
attachment when the defendant is a foreign dispute to which an arbitration clause was 
corporation. applicable. 501 F.2d at 1038. Both the 

Zenith objects to the grant of an attach-
ment, however, basing its argument princi
pally upo,n this court's prev ious decis ion in 
the case of Metropo/ir,an World Tanker 
Corp, v. p, N, Pert.1mbangan Minjakdang.1S 
Bum; NasiotJaJ (P. M. Pcrtamina), 427 
F.Supp. 2 (S.D.N.Y.1975), and upon 'he de
cision of the Court of Appeals fo r the Third 
Circuit in McCreary Tire & Rubber Compa
ny ,. Ceat, SOl F.2d 1032 (3d Cir. 1974). 
Simply staLed, Zenith's argument is that 
because this is a dispute prope r ly referable 
to arbitration, the provisional remedy of 
attachment is not available to a plainti ff 
which, by hypothesis, is su ing in violation of 
ilq prior agreement to a rbitrate its disputes. 
The court does not find the citations appo
site or the argument. persuasive. 

[11] In hoth 'he Pertamina and 
McCrear'y cases, the relationships among 
the parties were governed by the Conven
tion on the Recognition and Enforcement of 
Foreign Arbitral Awards, 9 U.S.C. §~\ 201 et 
seq.; in the Pertamina case, none of the 
par ties were United States citizens, and in 
the McCreary case, the defendant CEAT 
was an Italian corporation. The instant 
case, however. appears to fall within the 
exception to the Convention's applicability 
provided in 9 U.S.C. § 202, in that this 
action arises out of a contract., i. e., bill of 
lading, "enti rely between citizens of the 
United States". Trading is clearly an 
American corporation and, while Zenith is a 
Panamanian corporation, it appears from 
the evidence in the case thus far adduced 
that it has its principal place of business in 
New York City, the reby making it a "citi-
7.en of the United States" fo r purposes of 
that 3cction, and removing the contract 

13. This court would not join with the Third 
Circuit's in terpretation (501 F.ld a t 1038) of 
the Supreme Court's decision in Bernhardt ". 
Polygraphic Company of America. Inc., 350 

£ 

Third Circuit. and this court in the Pertami-
na case noted that the Convention made no 
provision for prearbitrn.tion attachrnent_. _ 

In so holding, the McCreary court distin
gui5hed the language of the Conve ntion 
irom that of &'Ct.ion 3 of the Arhitration 
Act, 9 U.S .C. § 3, which has been interpret
ed by the Supreme Cou rt as allowing com
mencement of an action by attachment, if 
such procedure is otherwise available under 
applicable law. Barge "Anaconda" v. 
American Sugar Refining Company, 322 
U.S. 42, 44, 64 S.Ct. 863, 88 L.Ed. 1117 
(1944). Moreover, Judge Learned Hand has 
ruled in this Ci rcuit that the existence of an 
arbitration clause in a contract docs not. 
necessarily deprive the plaintiff of provi
[l,ional remedies, such as prearbitration at. 
tachmen t in a suit covered by Section 3. 
Murray Oil Products Co., Inc. v. Mitsui & 
Co., Ltd., 146 F.2d 381 (2d Cir, 1944)." 

Thus, unlike the Pertamina and 
JvfcCrear.v cases, this case involves a plain
tiff which is not bound by the str ictures of 
the Convention and which is therefore not 
automatically barred from seeking an at
uchment prior to arbitration a remedy 
available under the Anaconda and Murray 
Oil cases. Furthermore, whatever doubt 
may here exist concerning the propriety of 
an attachment under Section 8 of the Act 
(by virtue of the fact that plaintiff invokes 
the court's jurisdiction under Rule 9(h), F.R. 
Civ.P.}, sec Pertamina, supra, this court also 
has diversity jurisdiction in this case, 28 
U.S.C. § 1332, unlike the Pert.1mina case 
(where all 'parties were foreign citizens), 
and prearbitration attachment is available 
in such cases. Murray Oil, supra. The only 
remaining question is whether such an at
tachment is appropriate in this case under 

u .s. 198. i6 S.Ct. 273, 100 L.Ed. 199 (1956) as 
necessarily Invalidaling Judge Hand's conclu· 
sian lna t prearbllration attachmem is ava11able 
lo a plaintiff under 9 U.S.C. § 3. 

I. 

~'-' , 

... .. : ,- ~' 

 
United States 
Page 12 of 13

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



• 

• 

... -..... 
..... .. t ...... ' ..... - ........ ~ . _. _ , 

~
.. "" . ~ ·t-"!:..~. ~~ .... ;-. r:.; ~ •• -1 ..-:---i£.W '· <. .~ 
~-4'-:' . ' • .-."(':-1' . >L ~I;;":-l.{.~ 

A 
I .. , 

L _ __ -----l 
. ' 

~ •• • r- ..... ,..;. ' ~ ... ..£~ .... : . ·,~" ~6,("" "'1·'-' .111 ,... , I·- . 'r--;, . . 7!>J ._ ~1fI. . . . ~, . 

r~z'" ~ ' - 1 
! 

r'C' 

p'" 
1-- ' . -

342 446 FEDERAL SUPPLEMENT 

the above-ciLcd Rules. The court feels that 
it is. 

[12) Despite the fact that. for purposes 
of determining the applicability of the Con· 
vent.ion , Zenith is a "cilizen of the United 
States". it. nonetheless appears that it is a 
"foreign corporation" within the intend
ment of 1.he attachment statute. It is, of 
course. incorporated in Panama. The fact 
that it does business in this state does not 
render the statute inapplicable. A. C. Isl'3-
el Commodjty Co. v. Banco do Brasil, 50 
Misc.2d 362, 270 N.Y.S.2d 283, 290 (Sup.Ct. 
N.Y.Cty.1966). Nor, in this case, does the 
fact that it maintains, in effect. its principal 
place of business in New York render it a 
domestic corporation such that attachment. 
under C.P.L.R. § 6201(1) is inappropriate. 
Indeed, t.he rationale for the Coreign attach
ment provision seems directly applicable 
here. The only substantial asset oC this 
corporation was the GRAND ZENITH, 
which is no longer a viable source oC securi
ty Cor creditors. For all that appears, the 
corporation has no reason to continue its 
opcrat.ions in New York and every reason to 
disperse the proceeds of its hull insu rance in 
satisfaction oC claims here and abroad. 
Thus. the plaintiff here has a clear need to 
temporarily hold the corporation's assets in 
the jurisdiction to ensure satisCaction of an 
arbitral award. it any. 

[13,14J Although Trading is a Delaware 
corporation, it may maintain an action 
against Zenith in the New York courts. 
N,Y.Business Corporation Law § 1314(bX5). 
Trading has made out a prima facie case, as 
required under New York law, Aerotrade. 
Inc. v, B:mque NaLionale de la Repub/ique 
V 'Haiti. 376 F.Supp. 1286, 1287 (S.D.N.Y. 
1974). by the presentation of a clean bill of 
lading, signed by the Master of the GRAND 
ZENITH, and the obvious inability of Ze
nith to make delivery at the port of dis
charge. Dcmsey & Assocjates, supra, at 
1014. 

Accord ingly, an order of attachment will 
issue. 

14. Compare. e. g., Bigge Crane and Riggmg Co, 
v. Docu[el Corporation, 37 1 F.Supp. 240 (E.O, 
N,Y.IS73) (dLscovery proper) with Commercial 

lli i» 

Discovery 

Although the cases are divided as to ·the 
propriety of allowing discovery in a suit 
which is stayed pending the outcome of an 
arbitr~tion proceeding,14 this court is of the 
view that plaintifC' has set forth no such 
compelling circumstances in support of its 
request for continued discovery as would 
outweigh the panies' evident interest in 
avoiding, through arbitration. the expense 
and time entailed in making and complying 
with often cumbersome. discovery requests 
under the Federal Rules of Civil Procedure. 
Accordingly, piaintiCrs request for further 
discovery is denied at t his time. In view oC 
the concededly difficult task facing plain
tiff in reconstructing the causes of the dis
appearance of the GRAND ZENITH under 
these circumst.ances. however, the court will 
be willing to entertain a Curther application 
if plaintifC is not able to obtain sufficient 
discovery, on a voluntary basis, to ade
quately substantiate its claims. 

Submit order on notice. 

o ~ ~""-'""'''''''''=ST5=""." 

CHROMCRAFT CORPORATION, 
PI.intiff, 

v. 

MIROX. S. A .• a Belgium Corporation. 

No. DC 76-12!hS. 

United St.at.cs District Court, 
N. D. Mississippi. 

Delta Division. 

Aug. 30, 1977. 

New York corporation that was quali
fied to do and was doing business in Missis· 

Solvents Corp. v. Louis;ana Liquid Fertilizer 
Company. Inc .• 20 F.R.D. 3S9 (S.D.N,Y.ISS7) 
(discovery improper), 
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