
ANTCO SHII'PING CO, LTD. v. SIDERMAR S. p. A. 207 
Cite •• 417 F.Supp. 207 ( 1976) 

Pettway v. Amerjcan Cast Iron Pipe Co.. petitioneci [or an order directing the char-
494 F.2d 211 (5th Cir. 1974). In Marquez. terer to proceed to arbitration, praying also 
supra, the Court held that any award for that a petroleum company, as alleged guar
back pay should not antedate the filing of antor of the charterers contractual obliga
the complaint with the EEOC. In this case, tions, be directed to arbitrate with tHe ship
the effective date of the amendments and owner. The District Cour t, Haight, J., held, 
the date of the EEOC complaint coincide. inter alia, that the contract of affreight

15. Accordingly, plaintiff will be award
ed back pay for the 1972- 73 through the 
1975-76 school years, in ·the amount of One 
Thousand Four Hundred and Seventy-six 
Dollars ($l,476.oo). 

16. In accordance with 42 U.S.C. 
§ ZOOOe-5(k}, this Court will allow plain
tiff's attorney an attorney 's fee of $400.00. 

• - I......) 
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Application of ANTCO SHIPPING 
COMPANY, LIMITED, Petit ioner, 

. , . .u... J 
v. 

SIDERMAR S. p. A., Respondent. 

'" 
For an Order and Judgment pursuant to 

Article 75. CPLR staying a certain 
proposed arbitration. 

In the Matter of the arbitration between 

SIDERlItAR S. p. A., Cross·Petitioner. 

and 

ANTCO SHIPPING COMPANY. LIMIT
ED and New England Petroleum 
Corporation, Cross-Respondents. 

No. 76 Civ. 2126-(;SH. 

United States District Court. 
S. D. New York. 

June 28, 1976. 

After a Bahamian charterer petitioned 
a New York State Court for a stay of 
arbitration proceedings demanded by an 
Italian shipowner, the shipowner removed 
the proceeding to federal court and cross-

ment in question was arbitrable despite a 
provision excluding the State of Israel as a 
loading porL 

Petition to stay arbitration denied; 
cross petition to compel consolidated arbi
tration granted . 

1. Federal Civil Procedure -1162 

Court would refuse to take judicial no
tice that shipowner inserted phrase in con
t ract of affreightment excluding State of 
Israel from designated loading ports in or
der to curry favor with Arab world where 
shipowner's alternative theory that Israel 
was excluded in view of political and mili
tary tensions was su fficiently plausible to 
create reasonable dispute on issue which 
would require evident iary hearing to re
solve. Federal Rules of Evidence. rule 
201(b). 28 U.S.C.A. 

2. Shipping -103 

Even assuming that shipowner exclud
ed State of Israel as designated loading 
port in contract of affreightment with char
terer in order to cu rry favor with Arab 
world. presence of such exclusion in con
tract did not offend public policy of United 
States as declared in Export Administration 
Act of 1969 and its accompanying regula
tions, since contract of affreightment, being 
one between Italian shipowner and Bahami
an charterer for ocean carriage of cargo 
from Mediterranean ports to Caribbean or, 
at charterer's option , American ports. in
volved imports. not exports in respect of 
United States. Export Administration Act 
of 1969, §§ 2- 14, 2, 2(f}, 4(bXl}, (e), 50 
U.S.C.A. App. §§ 2401- 2413, 2402(5}, 
2403(bXl}. (e); Export Control Act of 1949, 
§§ l(a, b}- 12. 50 U.S.C.A. Api>. §§ 2021-
2032; Executive Order No. 11533, §§ 1-3, 
50 U.S.C.A. Api>. § 2403 note. 
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208 417 FEIlERAL SUPPLEMENT 

3. War and National Emergency -504 
Export Administration Act of 1969, to 

extent it bespeaks policy of United States 
to oppose restrictive state practices or boy
cotts sponsored or imposed by foreign coun
tries against other cou ntries friendly to 
United States, relates- solely to control of 
exports from United States. Export Ad
ministration Act of 1969, §§ 2--14, 3, 3(5), 
4(b)(1), 50 U.S.C.A. App. §§ 2401- 2413, 
2402, 2402(5), 2403(b)(1); Export Control 
Act of 1949, §§ l(a, b}-l2, 50 U.S.C.A. App. 
§§ 2021- 2032. 

4. Arbitration _1.2 
United States favors arbitration claus

es in contract touching upon international 
commerce. 

5. Shipping _ 39(7) 

United Nations Convention on Recogni
tion and Enforcement of Foreign Arbitral 
Awards, adhered to by United States, ap
plied to maritime contract of affreightment 
containing arbitration provisions between 
Italian shipowner and Bahamian charterer 
for ocean carriage of cargo from Mediterra
nean ports to Cari bbean or. at charterer's 
option, American ports; such contract was 
"commercial" under standards of applica
tion of Convention. 9 U.S.C.A. §§ 201- 208. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

6. Shipping <0= 39(7) 
United States District Cou rt for South

ern District of New York had jurisdiction to 
entertain cross pelition by shipowner to en
force arbitration agreement contained in 
maritime contract of affreightment be
tween Italian shipowner and Bahamian 
charterer for ocean carriage of cargo from 
Mediterranean ports Lo Caribbean, or at 
charterer's option, American ports; venue 
was likewise properly laid in Southern Dis
trict of New York. si nce arbitration was to 
take place within that district. 9 U.S.C.A. 
§§ 203, 207. 

7. Arbitration <0=23 
Provision in United Nations Conven

tion on Recognition and Enforcement of 
Foreign Arbitral Awards, to effect that 

court of contracting slale shall refer partiea 
to arbitration unless it finds that agree_ 
ment is "null and void," req uires showing 
hy party res isting enforcement of arbitra
tion agreement that essence of obligation or 
remedy is prohibited by pertinent statute or 
other declaration of public policy. 9 U.S. 
C.A. § 206. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

8, Shipping <0= 39(7) 
Enforcement of arbitration agreement 

between Italian shipowner and Bahamian 
charterer for ocean carriage of petroleum 
products from Mediterranean ports to Car
ibbean or, at charterer's option, American 
ports, would not contravene public policy of 
United States despite exclusion of State of 
[srael as loading port. 9 U.S.C.A. §§ 1, 4, 
201- 208, 202, 203, 206, 207; Export Admin
istration Act of 1969, §§ 2- 14, 3, 3(5), 
4(b)(I), (e), 50 U.S.C.A. App. §§ 2401-2413, 
2402, 2402(5), 2403(b)(I), (e); Export Con
trol Act of 1949, §§ I(a, b}-12, 50 U.S.C.A. 
App. §§ 2021- 2032; Executive Order No. 
11533, §§ 1-3, 50 U.S.C.A. App. § 2403 note; 
Executive Law N.Y. § 296; Federal Rules 
of Evidence, rule 201(b), 28 U.S.C.A. 

9. States _4.12 
Even if provision in contract of affr~ 

e ightment between foreign shipowner and 
charterer excluding State of Israel as load
ing port was subjecl to provision in New 
York Executive Law forbidding boycotts 
because of national origin, such St:ltutc's 
declaration of policy would be required to 
yield to public policy of United States as 
expressed in its adherence to convention on 
foreign arbitration agreements and awards. 
Executive Law N.Y. § 296. 

10. Shippi ng _39(7) 
Where obvious intent of parties to mar

itime affreightment agreement, in attach
ing to agreement form co ntaining arbitra
tion clause and their basic commercial char
ter party provisions, was to render such 
provisions applicable to series of voyages to 
be performed pu rsuant to such long-term 
contract of affreightment, despite fact that 
form itself originally contemplated only sin-
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ANTCO SHIPPING CO., LTD. v. SIDERlIlAR S. p. A. 209 
Clleu 417 F.Supp. 207 (1918) 

/lIe voyage, charterer's repud iation of con
tract was subject to arbitrat ion despite con
tention that it did not co nstitute dispute 
arisi ng with respect to "each voyage." 

11. Shipping -39(7) 
Where petroleum company, in guaran

teeing performal"'ce of charterer of its mari
time contract of affreightment, agreed that 
if charterer should fail to perform his duties 
and obligations under such contract of affr
eightment petroleum company would "ful
fill and perform any and all legal obliga
tions" t hat charterer might be liable for 
under contract, petroleum company was 
subject to arbitration clause in contract de
spite its failure specifically to "assume" 
charterer's obligations. 

12. Shipping -39(7) 
Where maritime contract of arbitration 

required arbitration of charterer's alleged 
repudiation of contract, arbitration proceed
ings involving shipowner, charterer and 
charterer's guarantor would be consolidated 
before single panel of arbit rator.!; dispu te 
would be heard by five-man panel of arbi
t rator.!, one selected by each of the three 
parties, with two remaining arbitrators to 
be appointed by unanimous action of the 
arbitrator.! appointed by parties, unless 
charterer and its guarantor agreed to ap
pointment of single arbitrator to represent 
their joint interests, in which case panel of 
three arbitrator.! would hear dispute. 

Eaton, Van Winkle & Greenspoon, Samu
el N. Greenspoon, New York City, for peti
tioner and cross-respondent Anteo Shipping 
Co., Limited and cross-respondent New 
England Petroleum Corp. 

Burlingham, Underwood & Lord, John F. 
O'Connell, New York City, for respondent 
and cross-petitioner Sidermar S. p. A. 

Memorandum 

HAIGHT, District Judge: 

Ante~ Shipping Company, Limited ("Ant
co") petitioned the New York State--SU-

premc Court for a st...'ly of arbitration pro
ceedings dema nded by Sidermar S.p.A. 
("Sidermar"). Sidermar removed the pro
ceeding to this Court, and cross~ titioned 
for an order directi ng AnteD to proceed to 
arbitration. In ils cross-petition, Sidermar 
also prays that New England Petroleum 
Corporation ("Nepeo"), as alleged guarantor 
of Anteo's pertinent contractual obligations. 
be directed to arbitrate with Sidermar. 
Sider mar's cross-petition is predicated upon 
the United States Arbitration Act, 9 U.S.C. 
§§ I, 4 and 206. 

The Court denies Ante~'s petition for a 
stay of arbitration, and grants Sidermar's 
cross-pe tition for an order directing a con
solidated arbitration between Sidermar. 
Antco and Nepeo. 

Th e Contract 

The case arises out of a contract of affr
eightment dated as of February 13, 1973 
between Sider mar, as owner of unnamed 
vessels. and AnteD as charterer. Part "A" 
of the contract covered a period of one year, 
commencing August 1I0etober 31, 1973, 
and called for the ocean carriage of 500,000 
tons of crude oil. Part "B" was for a period 
of five year.!, commencing April/July 1974, 
and called for the ocean carriage of 1,100,-
000 tons of crude oil per year.1 

Parts" A" and "B" of the contract both 
provide. in respect of loading and discharg
ing ports, as follows: 

"ARTICLE 4 

"Loading One (1) or two (2) safe port(s) 
Mediterranean Sea. excludjng Israel, or 
in case of necessity, at Charterer's op
tion, (1) one or two (2) safe port(s) 
Nigeria. 

If two load ports used, such ports to be 
in rotation East/West. However if a 
mandatory situation should arise Own
er to agree to a rotation out of this 
order with a mutually agreed compen
sation so as to keep Owner whole. 

I, The contract quantities were 10 per cent more or Ipss at Sidennar's option, with lirtings 
evenly spread, \ 

.~ , . -, 
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210 417 FEDERAL SUPPLEMENT 

"ARTICLE 5 
" Discharging One (I) or two (2) safe 

port(s) Bahamas or other Caribbean 
port(s) excluding Cuba. or at Charter
er's option one (1) or two (2) safe 
port(s) United S~tes Atlantic Coast." 
(emphasis added). 

Each part also provided, in Article 9, as 
follows: 

"Owners shall supply Charterers forty
five (45) days prior to each quarterly 
period, a tentative schedule of liIli ng 
dates and quantities for that period. It is 
understood that Owners intention is to 
perform this contract with combined car· 
riers whieh will load dry cargoes (or their 
own account as back-haul voyage to Med
iterranean. The dry cargo trade could 
involve delays at loading and dischargi ng 
ports as well as lack oC cargoes and same 
would compel Owners to divert the ships 
to other load ing ports. Por all the above 
considerations Owners deem it would be 
very difficult to give Charterers exact 
sched ul ing. They can only undertake to 
keep Charterers continuously posted of 
vessel's position." (emphasis added). 

The voyages called for by Part "A" of the 
contract were performed .' One IiIling of 
cargo took place under Part "B", the MIT 
MARCUS LOLLIGHETTlloadi ng 1,024,624 
barrels of fuel oil at Libyan ports in June, 
1974 for carriage to Freeport. Bahamas. 
Anteo then totally ceased performance of 
the contract.1 

Sidermar. claiming a breach of contract 
by Antco, demanded arbitration with Antco 
and Nepco as the latter's guarantor. The 
contract provides for arbitration. Parts 
"A" and US" both provide, in Article 22: 

"The provisions of Part II of the Essovoy 
(1969) form of Charter attached hereto 
are incorporated in this Contract by ref
erence and shall apply to each voyage. 
Wherever there shall be any confl ict be-

2. Sidermar says that some disputes have arisen 
OUt of those Part "A" voyages, but does not 
specify what they are. 

tween the Contract and the 
(1969) fo rm, the Contract shall govern." 

Article 23 provides : 
"If arbitration Uccomes necessary under 
Clause 24 of Essovo)' (1969) such arbitra
tion shall be held in New York, New 
York." 

Clause 24 of t he printed Essovoy (1969) 
form, altached to the contract, provides in 
pertinent part: 

"Arbitralion. Any and a ll differences 
and dispu tes of whatsoever nature arising 
out of this Charter shall be put to arbi
tration in the City of New York or in the 
City of London whichever place is speci
fied in Part I of this charter pursuant to 
the laws relating to arbitration there in 
force, before a board of three persons, 
consisting of one arbitrator to be appoint
ed by the Owner, one by the Charterer, 
and one by the two so chosen. The deci
sion of any two of the three on a ny point 
or points shall be final. Either party 
hereto may call for such arbitration by 
service upon any officer of the other, 
wherever he may be found. of a written 
notice specif~;ng the name and address of 
the arbitrator chose n by the first moving 
party and a brief description of the dis
putes or differences which such party de
sires to put to arbitration. • • • .. 

By separate letters dated April 19, 1976. 
Sidermar named Franklin G. Hunt, Esq., as 
its arbitrator. and demanded that both Ant
co and Nepco, its corporate parent, arbi· 
trate Sidermar's claim ror approximately 
$14,000,000 arising out of Antco's breach 
and repudiation of the contract. The claim 
against Nepeo is founded upon a "Titten 
guarantee given by Ncpco under dat.e of 
November 1. 1973, which is addressed to 
Sidermar and reads: 

" In the event that Antco Shipping Com
pany Ltd. (" ANTCO"), a Bahamian cor
poration. fails to perform its duties and 

3, The reason why Anteo ceased perfonnance 
does not appear from the motion papers. On 
Anteo's view of the case, the reason is irrele
vant. 

J. '" 
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ANTCO S HIPPING CO., LTD. v. SIDERMAR S. p. A. 211 
Cite as 4 17 f .Supp. 207 (1976) 

obligations as Charterer.;. under the Con- Section 4(b)(I) of the Act, 50 U.S.C.App. 
tract of Affreightment (Part "A" a nd § 2403(bXI), provides: 
Part "B") dated February 13, 1973 be- "To effectua te the policies set forth in 
tween Sidemar S.P.A. [sic] as owners and section 3 of this Act [section 2402 of this 
Antco as Charterers, then New England Appendix], the President may prohibit or 
Petroleum Corporation hereby guaran- curtail the exportation from the United 
tees to fulfill and perform any and all States, its territories and possessions. of 
legal oblig:Jtions that Anteo may be liable any articles, materials. or supplies, includ-
for as Charterers under said Contract of ing technical data or any other informa': 
Affreightment." tion, except under such rules and regula

Anteo's Petition for a Stay of Arbitration 

Anteo contends that the enti re contract 
of affreightment, including the arbitration 
clause, is illegal and unenforceable because 
it contravenes the public policy of the Unit
ed States and the State of New York. Con-
sequently, the argument runs. either party 
could with impunity cease performance of 
this illegal contract at any time it chose, 
leaving the other party with no remedy 
that the law will enforce. 

Sidermar denies any illegal ity , and ap
peals to that public policy of the United 
States which encourages and enforces inter
national arbitration agreements. 

Anteo's charge of illegality is based upon 
the provision in Article 4 of the contract 
"excluding [srael" from Mediterranean 
loading ports. Antco characterizes that 
provision as a boycott or blacklist of Israel, 
a nation fr iendly to the United States. 

An expression of public policy condemn
ing this boycott is said to be found in the 
Export Administration Act of 1969,50 U.S. 
C.App. §§ 2401-2413. That statute took 
effect upon the expiration of the Export 
Control Act of 1949, 50 U.S.C.App. §§ 2021-
2032. 

Section 3 of the 1969 Act, 50 U.S.C.App. 
§ 2402, sets forth the "CongreSSional decla
ration of policy" underlying the statute. 
Antco places particular reliance upon 
§ 2402(5), which reads in par t : 

"[t is the policy of the Un ited States (A) 
to oppose restrictive t.rade practices or 
boycotts foste red or imposed by foreign 
countries against other count.ries friendly 
to the United States, . 

tions as he shall prescribe." 

The Prcsident was given the power to 
delegate his responsibilities under the stat
ute, 50 U.S.C.Apl'. § 2403(e). By Executive 
Order No. 11533, dated June 4, 1970, the 
President delegated such responsib ility to 
the Secretary of Commerce, with power of 
successive delegation. (Section 1 of Execu
tive Order). The former Export Control 
Review Board was reestablished as the Ex
port Administration Review Board (Section 
2). The Secretary was authorized to refer 
to the Board "such particular export license 
matters" as he may select (Section 3). 

Pursuant to st.atutory authorit.y. the Sec
retary promulgated regulations which ap
pear at 15 C.F.R. Par t 369 under the cap
tion Ii Restrictive Trade Practices or Boy
cotts". § 369. 1 of the regulations reiterates 
the statutory declaration of policy " to op
pose restrictive trade practices or boycotts 
fostered or imposed by foreign countries 
against other countries friendly to the Unit
ed States." The regulations then go on to 
prohibit or enjoin cer tain ~cts by: 

U • A II exporters and related serv
ice organizations (incl uding. but not li mit
ed to, banks, insu rers, fre ight forwarders, 
and shipping companies) engaged or in
volved in the export or ncgotiatio~ lead
ing towards Lhe exporL from the United 
Slates of commodities. services, or infor
mation, ." 15 C.F.R. § 369.2(.). 

Anteo's argument of :lIcgality of contract 
follows this outl ine: 

(1) The exclusion of Israeli loading ports 
constitutes a restrictive boycott imposed 
upon a friendly country. Anteo says that 
the Court should take judicial notice "that 
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212 417 FEDERAL SUPPLEMENT 

I such provisions are inserted in conlracts so 
as to win Cavor with Arab nalions:' 4 

(2) The Sidermarl Antco contract of affr
eightment "involves both exports and im
ports to the United States.'" 

(3) Therefore the loading port provision 
contravenes the public policy of the United 
States as expressed in the Export Regula
tion Act and the regulations promulgated 
thereunder. 

(4) It follows, Anteo argues, that the en
tit:e contract, including the arbitration 
clause, is illegal and unenforceable. Anteo 
cite., among other authorities, Hurd v. 
Hodge, 334 U.S. 24, 68 S.Ct. ·847, 92 L.Ed. 
1187 (1947), which refused enforcement of 
covenants incorporated in conveyances of 
land and forbidding its rental. lease, sale, 
transfer or conveyance to any negro. Chief 
Justice Vinson said for the Court: 

"The power of the federal courts to en
force the terms of private agreements is 
at all times exercised subject to the re
strictions and limitations of the public 
policy of the United States as manifested 
in the Constitution. treaties. federal stat
utes, and applicable legal precedents. 
Where the enforcement of private agree
ments would be violative of that policy, it 
is the obligation of courts to refrain from 
such exertions of judicial power." 334 
U.S. at pp. 34-5, 68 S.Ct. at p. 853. 

Anteo also relies on Section 296 of the 
New York Executive Law, amended as of 
January I, 1976 to provide: 

"13. It shall be an unlawful discrimina
tory practice (i) for any person to dis
criminate against, boycott or blacklist, or 
to refuse to buy from, sell to or trade 
with, any person. because of the race, 
creed, color I national origin or sex of such 
person, or of such person's partners, 
members, stockholders, directors. officers. 
managers, superintendents. agents, e m
ployees, business associates, suppliers or 
customers, or (ii) for any person wilfully 
to do any act or refrain (rom doing any 

4. Antco's initial brief at p. 6. 

act which e nables any such person to take 
such action. This subdivision shall not 
apply to: 

"(a) Boycotts connected with labor dis
puu>s; or 

(b) Boycotts to protest unlawful dis
criminatory pract.ices." 

Anteo argues that the contract has suffi- ' I 

cient contacts with New York (including 
the provision for arbitration in New York) 
to render the statute applicable to it; and 
that the contract is illegal under this stat
ute as well. 

Sidermar's Cross-Petition to Compel 8 Con
solidated Arbitration 

Sidermar's cross-petition contends, in 
summary: 

(1) The provision in Article 4 excluding 
Israeli loading ports should not be regarded 
as a boycott; it may with equal plausibility 
be regarded as a function of the "safe port" 
limitation in Article 4, in view of the risk of 
hostilities in the area. 

(2) In any event. the Sidermarl Anteo 
contract does not involve exports from the 
United States, and the Export Administra
tion Act, together with its declarations of 
public policy, have no bearing. 

(3) The United States has declared its 
public policy in favor of the enforceability 
of agreements to arbitrate in international 
commerce, that decla ration taking the form 
of the 1958 Convention on the Recognition 
and Enforcement of Foreig" Mbitral 
Awards, ratified by the United States as of 
December 29. 1970. and implemented by 
Pub.L. 91- 368 of July 31. 1970, 9 U.S.C. 
§§ 201- 208. 

Sider mar also moves for an order direct.
ing a consolidat.e ar itration" Including 
Nepco as Xnt.co's guarantor. Nepco resists 
that errOrt on the theory that (assuming 
legality of the contract) the terms of its 
guarantee do not requi re it to arbitrate 
with Sidermar. 

5. Anteo's reply bner at p. 19. 

. .JJ. 

., 
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ANTCO SHIPPIN G CO., LTD. v. SIDERMAR S. p. A. 213 Cltea.s417F.supp. 207 ( 1971) 

Discussion 

[IJ As to the fi rst question, the genesi. 
and purpose of the "excluding Israel" 
phrase in the contract's designation of load. 
ing ports, I am not prepared to make a 
finding on the papers· before me. I decline 
Antco's invitation to judicially notice that 
Sider mar inserted the phrase to curry favor 
with the Arab world. A judicially noticed 
fact "must be one not subject to reasonable 
dispute," Rule 201(b), Rules of Evidence for 
United States Courts; and Sidermar's alter. 
native theory (exci uding Israeli ports from 
the contractual requirement of "safe ports" 
in view of the political and military tensions 
of the times) is sufficiently plausible to 
create a reasonable dispute on the issue. 
An evidentiary hearing involving the char
tering brokers would be necessary to re
solve the question. 

However, I may assume arguendo the 
truth of Anteo's proposition, si nce the pet i
tion to stay arbitration must fail for anoth
er reason. 

[2J Assuming that Antco has correctly 
described the derivation of the "excluding 
Israel" phrase, I hold that its presence and 
effect in this contract do not offend the 
public policy of the United States as de- _ 
clared in the Export Adm inistration Act of 
1969 and its accompanying regu lations. 
That is because the Sidermarl Anteo con
tract of affreightment does not involve, in 
any meaningful sense, United Slates ex
porters, or expor ts from the United States. 
This is a contract between an Italian shirr 
owner and a Bahamian charterer for the 
ocean carriage of cargoes from Med.iterra
~ (;un port." to Cari bbean or, at Anteo's op
tion, American ports, in which event the 
contract would give rise to imports, nOl 
exports, in respect of the United States. 
Anteo attempts to endow the contract with 

Mediterranean." But even if I assume that I 

the eastbound dry cargo voyages were from 
United States ports (there is no evidence on 
the point before me). they do not bear so 
close a relationship to the obligations of the 
parties before the Court' as to bring the 
export statute into play, or to invalidate the 
contract in conseq uence. The only purpose 
of referring to the back-hau l trade in the 
Sidermarl Antco contract is to explai n why 
Sidermar might not be able to give Anteo 
"exact scheduling" in respect of loading 
dates in the Mediterranean. 

[3J Anteo a rgues that certain phrases in 
the statute are so broad that they should be 
regarded as declaring a public pol icy entire- , 
Iy independent of the export context. It i. 
true tha t Section 3(5) of the statute, 50 
U.S.C.App. § 2402(5), contains phrases that, 
considered in isolation, would appear to de
clare a general policy against any "restric
tive trade practices or boycotts fostered or 
imposed by foreign countries against other 
countries friendly to the United States." 
However, the implementation given by 
statute and regulations alike to the stat
ute's declarations of policy rela te solely to 
control of exports from the Un ited States. 
I am not disposed to extend the boundaries 
of that implementation beyond what the 
Congress and executive branch themselves 
have done, particularly where the effect of 
such an extension would be to deprive par
ties of bargained-for contractual . !?enefits 
and remedies. 

[4J Furthermore, Sider mar is right in 
saying that the Uni ted States favors arbi
tration clauses in contracts touching upon 
international commcrcc. The nation speaks 
in different tongues and at different times; 
cases arise where the determination of 
"public policy" must be a distillation of 
several governmental utterances. a U.S. export flavor by reference to the 

provision in Article 9 that Sidermar intend-
ed to perform the contract "with com bined 
carriers which will load dry cargoes for 
their own account as back-haul voyage to 

In the case at bar, Sidermar points to the 
manifestation of public policy inherent in 
adherence by the United States to the Unit
ed Nations Convention on the Recognition 

6. The shippers and charterers on the back-haul voyages are, of course. strangers to lhis litiga. 
tion. 
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, 

and Enforcement of Foreign Arbitral 
Awards (the "Convention"). The Conven
tion was considered by the Supreme Court 
in Scherk v. Alberto-Culver Co" 417 U.S. 
506. 94 S.Ct. 2449, 41 L.Ed.2d 270 (1973), 
which involved a contract betwee n an 
American company and a German citizen. 
and provided ror arbitraLion of disputes in 
Paris. Alber to-Culver moved to stay arbi
tration on the ground that Scherk had 
fraudulently misrepresented trademark 
rights concerned in the contract, in viola
tion of the Securit ies Exchange Act of 1934, 
so that the arbitration clause was unen
forceable under t he rule of Wilko v. Swan, 
346 U.S. 427, 74 S.Ct. 182, 98 L.Ed. 168 

1 (1953).' The majority of the Court in 
Scherk distinguished Wilko because the 
contract in Scherk "was a truly internation
al agreement." 417 U.S. at p. 515,94 S.Ct. 
2449. Therefore it differed from t he con
tract in Wilko, where '4 t herc was no ques
tion but that the laws of the Un ited State. 
generally, and the federal securities laws in 
particular, wou ld govern disputes arising 
out of the stock-purchase agreement." 417 
U.S. at p. 515, 94 S.Cl. at p. 2455. The 
Court, enforcing the arbitration clause in 
Scherk, stated: 

"A contractual provision specifying in ad
vance the forum in wh ich disputes shall 
be litigated and the law to be applied is , 
therefore, an almost indispensable pre
condition to achievement. of the orderli
ness and predictability essential to any 
international business transaction. Fu r
thermore, such a provision obviates the 
danger that a dispute under the agree
ment might be subm itted to a forum hos
ti le to the interests of one of the parties 
or unfamiliar with the problem area in
volved. 

"A parochial refusal by the courts of one 
country to enforce an international arbi
tration agreement would not only rrus
trate these purposes, but would invite 
unseemly and mutually destructive jock-

7. Wilko in volved a stock purchase agreement 
between a customer and a brokerage house, 
both Amencan. The Court held that where the 
customer alleged false representations by the 

eying by the parties to secure tactical 
litigation advantages. 

"Whatever recognition the courts of this 
country might ultimately have granted to 
the order of the foreign court, the dicey 
atmosphere of such a legal no-man's-land 
would surely damage the fabric of inter
national com merce and trade, and imperil 
the wi llingness and ability of busi ness
men to enter into international commer
cial agreements." 417 U.S. at p. 516, 94 
S.Cl. at p. 2455. 

While the Court in Scherk did not base its ,. 
decis ion squarely on the Convention, it 
drew support from the adherence of the 
Uni ted States to t he Convention: 

"Our conclusion today is confirmed by 
internat.ional developments and domestic 
legislation in the area of commercial arbi
tration subsequent to the Wilko decision. 
On June 10. 1958. a special conference of 
the U niled Nations Economic and Social 
Council adopted the Convention on the 
Recognition and Enforc ment of Foreign 
Arbitral Awards. In 1970 the United 
States acceded to the treaty, (1970) 3 
U.S.T. 2517, T.I.A.S. No. 6997, and Con
gres. passed Chapter 2 of the United 
States Arbitration Act, 9 U.S.C. § 201 et 
seq .. in order to implement the Conven
tion. Section 1 of the new chapter, 9 
U.S.C. § 201, provides unequivocally that 
the Convention 'shall be enforced in Unit
ed States courts in accordance with this 
chapter.' 
"The goal of the Con ve~tion, and the 
principal purpose underlying American 
adoption and implementat.ion of it. was to 
encourage the recognition and enfor~c

ment of commercial arhitration agTee· 
ments in international contracts and to 
unify the standards by which agreements 
to arbitrat.e are observed and arbitral 
awards are enforced in the signatory 
cou ntries. 
"Without rcaching the issue of whether 
the Convention, apart from the considera-

brokerage house. he was entitled lo sue for 
damages under the Securilies Act of 1933. not
\A,;thstanding an arbitration clause in the mar· 
gin agreement . 
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tions expressed in this opi nion, would re- finrls that the said agreeme nt is null and 
quire of its own force that the agreement void. inopera tive or incapable of bei ng 
to arbitrnte be enforced in the present performed." (emphasis added) 
case, we think that this country's 
adoption and ra tification of the Conven
tion and t h_e passage of Chapte r 2 of the 
United States Arbitration Act provide 
strongly persuasive evide nce of congres
sional policy consistent with the decision 
we reach today." 417 U.S. at pp. 52()-
521, n. 15. 94 S.Ct. at pp. 2457- 2458. 

(5-7] In the case at bar. Sidermar di-
rectly invokes the Convention, as imple
mented by Chapter 2 of the Unitcd States 
Arbitrat ion Act. 9 U.S.C. §§ 201- 208. I 
hold that Sidermar's reliance is well found
ed. The arbitration agreement in the con
tract between two foreign corporations falls 
within the Convention . 9 U.S.C. § 202' 
This Court has jurisd iction to entertain Sid
ermar's cross-petition. 9 U.S.C. § 203. 
Venue is properly laid here . s ince the arbi
tration is to take place within the district. 
9 U.S.C. § 207. The Court has the power to 
compel arbitration under 9 U.S.C. § 206: 

"A court having jurisdiction under this 
chapter may direct that arbitration be 
held in accordance with the agreement at 
any place therein provided for, whether 
that place is within or without the United 
States. Such cou rt may a lso appoint ar
bitrators in accordance with the provi
sions of the agreement." 

To be sure, Article 1l(3) of the Conven-
tion provides: 

"The court of a Contracting State. when 
seized of an action in a matler in respect 
of which the parties have made an agree
ment with in the meaning of this article, 
shall. at the request of one of the parties, 
re fer the part.ies t.o arbitration, unless it 

8. Under the tenns or its adherence. the United 
States limits application of the Convention to 
legal relationships "which are considered as 
commercial under the national law of the Unit. 
ed States." The maritime contract of affreight
ment in sui t is "commercial" under that stan
dard. cr. 9 U.S.C. § J; and see IS/.1nd Territory 
of CUracao v. Solitron Devices. Inc.. 356 
F.Supp. I. 12- 13 (S.D. N.Y . 1973). aff'd on other 
grounds. 489 F.2d 1313 (2d Ci r. 1973). cen . 
den .. 41 6 U.S. 986. 94 S.Ct. 2389. 40 L.E<1.2d 
763. 

The phrase "null a nd void" opens the' 
door to an argument fo r non-cnforcement 
based on illegality; bU L I construe the 
phrase to req uire a showing by the party 
resisting enforcement of the agreement 
that the essence of the obligat ion or remedy 
is prohibited by a perti nent statute or othe r 
deci aration of public pol icy. That is the 
typical situation in the cases Antco cites.' 
In Island Territory of Curacao v. Solitron 
Devices, Inc., 489 F.2d 1313. 1320 (2d Cir. 
(973) , ccrt. den .. 416 U.S. 986, 94 S.C!. 2389. 
40 L.Ed.2d 763. t he Second Circuit summa-
rizcd New York law on the poi nt: 

"In re Kramer & Uchitelle. 288 N.Y. 467. 
43 N.E.2d 493 (1942), heavily relied upon 
by appellant for the proposition that, at 
least as a matter of New York law. a 
proceeding to enforce an arbitration con
tract presupposes the ex istence of a valid 
and enforceable co ntraeL at the ti me the 
remedy is sought, has been limited, In re 
Exercyc/e Corp .. 9 N.Y.2d 329, 335-336. 
214 N.Y.S.2d 353. 356--358, 174 N.E.2d 
463, 465--466 (1961), to the situation in 
which public policy as ",bodied in a stat
ute fo rbids the ,ier(orm.1nce which is the 
subject of dispute. a policy and statute 
which are as bind ing upon the arbitrators 
as upon the cou rts." (emphasis added) 

No such showi ng is made in- the case at bar. 
The "performance wh ich is the subject of 
the dispute" is Anteo's obligation to furn ish 
cargoes to Sidt!rmar's vessels at Medi terra
nean (or. at -'In tcos opLion. Nigeria n) ports. 
Israeli ports are exclurlcd; but assuming 
arguendo tha t the exclusion in some man-

9. See. e. g., Matter of Metro Plan. Inc. v. Mis
cione. 257 App.Oiv. 652. 15 N.V.S.2d 35 (1st 
Dept. 1939) (arbitration agreement not enforce
able if underl);ng chattel mortgage is usori
ous): F.A. Straus & Co .. Inc. v. Canadian Pac. 
R. Co .. 254 N. Y. 407. 173 N.E. 564 (1930) (b ill 
of lading clause exemplin~ carrier from all lia
bi lity for negligence not en forceable because 
directly contrary to New York public policy). 
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ner contravenes public policy as expressed 
, in the Export Regulalion Acl, it sli ll falls 

far shorl of entirely forbidding Anlco's per
formance under the contract. 

A narrow construction of the Conven
tion's "public policy" defense is supported 
by Parsons & Whittemore a"erseas Co., 
Inc. v. Societe Generale de L 'Industrie du 
Papier,508 F.2d 969 (2d Cir. 1974), in which 
we find a more recent consideration by the 
Second Circuit of the Convenlion. In Par
sons enforcement was sought in this court 
of a foreign arbitral award. While the 
present case involves enforcement of the 
arbitration agreement rather than enforce-

I ment of the award, comparable questions of 
public policy arise ; thus Article V(2)(b) of 
the Convention allows the court in which 
enforcement of a foreign arbitral award is 
sought to refuse enforcement if "enforce
ment of the award would be contrary to the 
public policy of [lhe forum] counlry." En
forcement of the arbitration award in Par
sons was resisted on the theory lhat the 
public policy of the United States would be 
offended by enforcement. This court con
fi rmed the award, and the Second Circuit 
affi rmed. After reviewing the purposes 
and drafting of the Convention, t he Second 
Circuit stated: 

"We conclude, therefore, that the Con
vention's public policy defense should be 
construed narrowly. Enforcement of fo r
eign arbitral awards may be denied on 
this basis only where enforcement would 
violate the forum state's most. basic no
tions of morality and justice. Cf. 1 Re
statement Second of the Conflicl of Laws 
§ 117, comment c. at 340 (1971); Loucks 
v. Standard Oil Co. , 224 N.Y. 99,111,120 
N.E. 198 (1918)." 508 F.2d at p. 974. 

This rationale applies with equal force to 
considerations. within t.he context. of en
forcement of the arbitration agreement it
self. of whether the contract in question is 
"null and void" under Article 11(3) of the 
Convention. 

Furthermore, in Parsons the Second Cir
cuit emphasized thal the adherence of thc 
Uniled States lo the Conven tion consli-

tutes, in iLllclf, a significant statement of 
public policy. The Court .tated: 

"To read the public policy defense as a 
parochial device protective of national po
litical interests would !ieriously under
mine the Convention's utility. This pro
vision was not meant to enshrine the 
vagaries of international poli tics under 
the rubric of 'pu blic policy.' Rather, a 
circumscribed public policy doctrine was 
contemplated by the Convention's fram
ers and every indication is that the Unit
ed States. in acceding to the Convention. 
meant to subscribe to this supra-national 
emphasis. Cf. Scherk v. Alberto-Culver 
Co., 417 U.S. 506. 94 S.Ct. 2449, 41 
L.Ed.2d 270 (1974)." 508 F.2d at p. 974. 

The contract in Parsons, between an 
American construction company and an 
Egyptian company, ""lled for the building 
of a p~per mill in Eb'YPt. The projecl was 
funded by the Uniled States State Depart
ment, lhrough the A.LD, program. Before 
completion of construction. the Egyptian 
government broke off diplomatic relations 
with the United Slates. and ordered all 
Americans out of Egypt. The State De
partment instructed the American company 
to cease performance of the contract, in 
accordance with the provisions of 22 U.S.C. 
§ 2370(1'), (q), (t). which prohibited the fur
nishing of assistance to the United Arab 
Republic subsequent to the cessation of dip
lomatic relations with that country. The 
American company com plied; the Egyptian 
company demanded arbitration before the 
International Chamber of Commerce, as 
provided for in the agreement; and that 
tribunal held the American company in 
breach of conlract. Against this back
ground, the American company contended 
in this court that. enforce ment of the award 
wou ld contravene United States public poli
cy. The Second Circuil held that the Amer
ican company's argument erroneously 
equated "national" policy with United 
States "public policy"; and concluded : 

"To deny enforcement of this award 
largely because of the United States' fall
ing out with Egypl in recenl years would 
mean converting a defense intended to be 
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of narrow scope into a major loophole in 
the Convention's mechanism for enforcc~ 
mcnl. We have Iitlle hesitation, there
fore. in disallowing Overseas' proposed 
public policy .defense." 508 F.2d a, p. 

974. 

[8] I conclude tha'. in the ci rcumstances 
of this case, enforcement of the arbitration 
agreement in the Sider marl Anteo contract 
would not con,ravene the public policy of 

the United States. 

[9] The foregoing analysis is also sufri
cient to dispose of Anteo's reliance upon 
Section 296 of the New York Executive 
Law, quoted supra. The applicability of 
that statute to the contract at bar is not 
sufficiently demons'rated. In any event, to 
the ex\<n, that this sta\< s,atute may be 
regarded as applicable lo the Sidcr
marl Anteo contrad, its declaration of poli
cy muS\ yield lo the public policy of the 
Uni\ed Stales, as expressed in the adher
ence La the Convention on foreign arbitra
tion agreements and awards. 

For the foregoing reasons, Sider mar is 
entitled to enforcement of the arbitration 

agreement. 

The manner of that enforcement. and the 
propcr parties t.o the arbitration, remain for 

considerat.ion. 

[10) Ini tia lly, Antco argues that it is not 
required to arbitrate Sidcrmar's claim for 
damages resulting from repudiation of the 
cont.ract.. That is because, Antco says, thc 
arbi trat.ion clause appears in the Essovoy 
form attached to the con,ract; and t he 
cont.ract provides that the provisions of the 
Essovoy form "are incorporated in this Con
t ract by reference and shall apply to each 
voyage." Because a claim for tot.al repudi
ation of contract does not constitute a dis
pute arising with respect "to each voyagc", 
the argument concludes, AntcD has not 
agreed to arbitrat.e slich a claim. 

the rights and obligat.ions of the part.ies 
(<.icacl frcight. layday~, demurrage provi
sions. s:lfe berth provi~ions. and the like), 
Thc obvious intent of t.hc parties was to 
render such operat.ing provisions, cont.ained 
in a form which originaJly contemplated a 
si ngle voyage , applicable to a series of voy
ages to be performed pursuant to a \on$
t.erm con tr~t of affreightme nt. It ;ould 
distort the contract to limit the arbitration 
clause lo disputes arising out of a single 
voyage, the reby denying Sider mar its bar
gai ned-for procedu ral remedies in t.he event 
of a total repudiation by Antco. The a rbi
t.ration clause in the attachf..-d Essovoy form 
is cast. in broad terms. referring to "any and 
all differences and disputes of whatsoever 
nat.ure arising out of this Charter 
That arbitration clause is effectively incor
porated hy the contract's provision that "if 
arbitration becomes necessary under Clause 
24 of Essovoy (1969) such arbitration shall 
be held in New York, New York." The 
broad language of the arbitration clause is 
inconsist.ent. with Antco's effort to exclude 
from its coverage a claim for damages re
sulting from wrongful repudiation of con

tract.. 

[1IJ The remaining question is whether 
Nepco. as guarant.or of Antco, is obligateci 
t.o participate in the arbitration. I hold 
that it. must do so. : ... . - ~ 

I find no merit in this cont.entian. Part 
II of the Essovoy form contains a number 
of basic commercial . charter party provi
sions, which arc significant in determining 

The quest.ion turns upon the proper con
st.ruct.ion of the Nepco guarantee, viewed in 
the light of the Second Circuit's recent deci
sion in Companw Espanola de Petroleos, 
S.A. v. Nerells Shipping, S.A., 527 F .2d 966 
(2d Cir. 1975). Just as in the case at bar, 
the contract in Ncreus consisted of a mari· 
t.ime conlract. of affreight.ment. calling for 
the transporta,ion of a specified tonnage of 
IlCtroleum products. over a term of years. 
Attached to the co nt ract was the same 
print.cci Essovoy fo rm which appears in the 
present case, with an identical arbitration 
cla u ~e. The chart.erer was a company 
called Hidcca. Hidcca's obligat.ions under 
the contract were guaranteed by a company 
called Cepsa. The guaran\<e given by Cep
sa provided as follows: 
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[W]e, Compania Espanola de 
Petroleos, S.A., hereby agree that, should 
HIDECA default in payment or perform
ance of its obligations under the Charter 
Party, we will perform the balance of the 
contract and assume t he rights and obli
gations of HIDECA- on the same terms 
and conditions as contai ned in the Char
ter Party." 527 F.2d at pp. 969-970. 

Judge Stewart held for this cou rt that 
. the language of this buarantee was suff i

cient to incorporate the contract's arbitra
tion clause; and that Cepsa was accordingly 
obligated to a rbitrate, together with Hide
ca, the claims which the other party to the 
contract asserted against both of them. 
The Second Circuit affirmed, stating in 
part: 

"The guaranty states unequivocally that 
in the case of Hideca's default, Cepsa is 
to 'assume the rights and obligations of 
HIDECA on the same terms and condi
tions as contained in the Charter Party,' 
as well as 'perform the halance of the 
contract.' Although the guaranty does 
not explicitly restate the specific obliga
tions which Hideca had undertaken and 
which Cepsa was to assume in the event 
of Hideca's default, the court found such 
iteration to be unnecessary in view of the 
broad language of the guaranty." 

UHcre. under the guaranty, Cepsa agreed 
both to 'perform the balance of the con
tract' and to 'assume the rights and obli
gations of HIDE A.' Thus, the cou rt's 
holding in Taiwan that 'performance' 
could not incl ude the obligation to arbi
trate does not dictate our disposition here 
where additional obligations were ex
pressly undertaken. We agree with 
Judge Stewart that the duty to arbitrate 
was indeed one of the rights and obliga
tions under the contract which Gepsa, as 
guarantor, agreed to assume. See Mid
land Tar Distil/eries, Inc. v, MI T LOTOS, 
362 F.Supp. 1311 (S.D.N.Y.1973)." 527 
F.Supp. at pp. 973- 74. 

In the last-quoted language, the Second 
Circuit distinguished Taiwan Navigation 

Co. \'. Seven Seas Merchants Corp., 172 
F.Supp. 721 (S.D.N.Y.1959). In that case, 
the arhitration clause in the charter party 
re ferred only to dispu tes arising Ubetwee n 
Owners and the Charterers"; the guarantee 
consisted of an additio nal clause to the 
charter party. which provided in its entire
ty: 

" It is understond that Kervin Shipping 
Corporation will guaran tee perform [sic] 
or Seven Seas Merchants Corporation un
der this Charter Party." 

This court in Taiwan held that. on t.his 
language, the arbitration of disputes was 
not part of the "perrormance" or the char- I 
ter a., contemplated by the parties and 
guaranteed by Kervin. 

As noted above, the Second Circuit distin
guished Taiwan in Nereus because in the 
lauer case, the guarantor undertook broad
er obligat ions. In construing the scope of 
the guarantee in Nereus. the Second Circuit 
also said: 

"We are aided in our construction of the 
language here by prior decisions which 
make clear that where an arbitration 
clau~c is applicable by its ow n terms to 
all disputes and is not limited to those 
arising betwee n the Owner and Charter
er, the agreement to arbitrate binds Inot 
only the original parties, but also all 
those who subsequcn lly consent to be 
bound by [the te rms of the contract].''' 
(cases cited) 527 F.2d at p. 973. 

I conclude that the language of the guar
antee in the case at bar more closely rese m
hies the guaranlce in NereltS than the guar
antee in Taiwan. If there is a substantive 
difference between the guarantee language 
in Nereus, which was en forced against the 
guarantor. and the guarantee language in 
the case at bar, it requi res a keener judicial 
eye than mine to perceive it. 

Anteo says that the decisive difference 
between the guarantee in the case at bar 
and the guarantee in Nercus lies in the 
omission . from the former guarantee, of the 
word "as.'iume". As noted above, in the 
ca,e at ~pco guaranteed "to rulfill and 
perform any and all legal obligations that 

f 

 
United States 
Page 12 of 13

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



ANTCO SHIPPING CO .• LTD. v. SIDERMAR S. p. A. 219 
Clle., 417 F.Supp. 207 ( 1978) 

Anteo may be liable for as Charterers under 
said Co ntract of Affreightment." At the 
argument on the motion, counsel for Ant
co/Nepco conceded that if the phrase read 
"fulfill. perform and. assume any and all 
legal obligations", Nepeo would be bound 
by t he arbitration clause. Antco argues 
that in the absence of the word "assume", 
the guarantee in the case at bar should be 
read as nothing more than a guarant.ee of 
performance, and accordingly insufficient 
to bind Nepeo to the arbitration agreement. 

I hold that Anteo's argu ment asks a si n
gle word to assume far too heavy a burden 
of significance. To' 6e sure, the Second 
Circuit in Nereus referred to the fact that 
the word "assume" appeared in the guaran
tee in t hat case, but I do not regard the 
presence or absence of that particular word 
as crucial to the decision. Each case must 
turn upon the fair const.ruction of the lan
guage used by the parties in its entirety. 
The Second Circuit disti nguished Taiwan 
because (1) the arbitration clause in that 
charter was limited to disputes between 
"Owners and Charterers"; and (2) the 
guarantee was limited strictly to "perform
ance". In the case at bar (as in Nercus), 
the arbitration clause covers "any and all 
differences and disputes of whatsoever na
ture arising out of this charter"; and the 
parties went to t he effort of expanding the 
guarantee so as to include "any and all 
legal obligations that Antco_ may be liable 
for as C harterers " 

1 hold that the language employed in the 
contract and guarantee in the case at bar is 
legally indistinguishable fro m that in Ner
eus; and that Nepco, as guarantor. is obli 
gated to participate in the arbitration. 

The Composition of the Arbitration Panel 

[12] In Nereus, this court directed that 
the arbitration proceedings involving the 
shipowner, charterer and charterer's guar
anwr be consolidated before a single panel 
of arbitrators. That direction was affi rmed 

10. The arbitrator-selection machinery specified 
in Nereus prOVides that. in the event of a fail

- ure to fill any vacancy in the arbi tration panel, 

by the Second Circuit, and I di rect a similar 
consolidation in the case at bar. 

With regard W the composition of the 
panel, the Second Circuit di rected that the 
disputes be heard by a five-man panel of 
arbitrators, one selected by each of the 
three parties,. and the two remaining arbi
trators w be appointed by t he unanimous 
action of the three arbitrawrs appointed by 
the parties." The Court of Appeal. was of 
the view that "it is important that each 
party have its own representative," 527 
F.2d at p. 975. The order that I am enter
ing with this opi nion provides for the same 
sort of pa nel and method of selection, un
less the parties agree to a different ar
rangement. Specifically, Antco and Nepeo 
may see no need for separate represent.a
tion. and agree to the appointment of a 
single arbitrator to represent their joint 
interests. If Anteo and Nepeo so agree, 
and Sidermar makes no objection, then a 
panel of three arbitrators will hear the dis
putes, at some possible savi ng in expense 
and increase in conve nience. If the parties 
fail to so agree, the panel wi ll be selected in 
accordance with the Nereus formula. 

Conclusion 

For the reasons staled, AnLco's petition to 
stay arbitration is denied; Sidermar's cross
petition to compel a consolidated arbitration 
wi th Anteo and Nepeo is granted; and fur
ther proceedings will be go,'erned by the 
terms of the order which the court is enter
ing with this opi nion. 

o i K::'":::NU"'.:::""'":::"",,,,,,., 
T 

the appointment will be made by the district 
court. A comparable prOVision appears in the 
order which wi ll be entered in the case at bar. 
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