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to the usc of private discovery as a possible 
supplement to federal grand ju ry proceed-

ings. 

[2] 5. There is a familiar notion. cited 
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by GAF, that all citizens owe a c!uty to 
report violalion~ of the law to responsihle 
authori ties. Sec Roviaro v. United States, 
353 U.S. 53. 59. 77 S.Cl. 623, 627. 1 L.Ed.2d 
639. 644 (1957); Vogel v. Gruaz, 110 U.S. 
31!. 316, 4 S.Cl. 12, 28 L.lli. 158 (1884). 
That principle is fetlered a lillie in the " iew 
this court takes today. But all principles 
a re felle red by other principles. We have a 
profound comm itment to the conception of 
the Go~ernment as an adversary litigant, 
confined in its powers. Some might argue 
that the adversary model is overdone. per
haps in th is as well as other aspects. II 
may be that the someti mes romantic notion 

, . ~ 

v ~ . ~ 

of the "private attorney general" should 
entail collaborative activ ity alongside the 
publ ic attorney general. If that is to be
come an agreed conception. however, it 
should happen as a judgment of legislative 
policy, not as a judicial inference from ru les 
fashioned for pu rposes of discovery in pri
vate litigation. Moreover, if the legislative 
judgment were ours, we might well con
clude that t he power of Government to 
investigate is not in clear and present need 
of e nhancement. 

6. The question came to this court upon 
the prudent "nd principled application of 
GAF for gu idance. Would it have been a 
remediable "wrong" if GAF had si mply 
handed over the papers (at least the 50 not 
held in confidence) to government counsel? 
The cou rt is not prepared to give, or even to 
suggest. an affirmative answer to that 
question. We are reminded once again of 
the wisdom , so often stressed by Mr. Justice 
Frank fu rter. that t he answer flows from ' 
the ~uestio n. The question, as it happens 
to have been put. is whether t he court will 
permit use of the discovered documents in 
the manner pro[)Qsed. Having refused per
mission, the court concludes as well that 
such use, in the circumstances here present, 
shou ld be. and it is, forbidden. 

It is so ordered. 

Alien COl'poration brought action to en
force foreign arbitration award entered in 
connection with a contract dispute betwee n 
the petitioner and a resident dealer in peti
tioner's products. Resident respondent 
sought to defend on grounds of fraud. The 
District Court . Brotman , J.. held that fail
ure of the foreign corporation to prove re
spondent's case could not constitute fraud: 
a nd that respondent's due process rig-hts 
under American law wcre not infringed in 
connection with the foreign arbitration pro

ceedings. 

Petitioner's motion to confirm award 
granted. 

I. Arbitration =82.5 
Resident protesti ng party cou ld not 

avoid enforcement of adverse fo reign arbi
tration award on theory that. fo reig n party, 
when it appearcd alonc at arbitratio n hcar
ing. perpetrated fraud by knowingly with
hold ing evidc nce concerning additional 
agreement between parties and engaging in 
calcu lated attempt to mi~lcad arbitrators. 
where protesting party was aware of pend
ency of arbitration proceeciings and was 
capable of invoking fraud as rlefense a t that 
time: in adversary system of justice, failure 
of one side to prove other sidc's case cannot 
constitute fr'aud . 

2. Arbitration <:=64.1. 64.2 

Under neither statute allowing United 
Stales court to' vacate ar bitration a ward 
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134 415 FEDERAL SUPPLEMENT 

due to misconduct of arbitrators nor statute 
allowing vacation of award due to miscon
duct of party to arbitration will arbitration 
award he vacated when protesting party's 
real complaint is failure of other side to 
present evidence fa vorable to its case; par· 
ty cannot complain about nonproduction of 
evidence when it failed to offer such evi
dence itself. 9 U.S.C.A. § 10(a, c). 

3. Federal Civil Procedure <1=2654 

As general rule, under Federal Rules of 
Civil Procedure, in order to justify setting 
aside final judgment on grou nds of fraud, it 
must appear that such fraud charged really 
prevented party complaining fro m making 
full and fair defense. Fed.Rules Civ.Proc. 
rule 6O(b), 28 U.S.C.A. 

4. Arbitration <>=82.5 

Federal court will require convincing 
showing before upsetting international ar
bitration award on grounds of fraud. 

5. Const itutiona l Law <1=305(2), 309(1) 

Primary elements of due process are 
notice of proceedings a~d opportu nity to be 
heard thereon. 

6. Constitut ional Law <1=306 
Resident party's due process rights un

der American law were not infringed, in 
connection with foreign arbitration pro. 
ceedings which resulted in entry of award 
in favor of opposing party, on theory that 
opposing party perpetrated fraud when it 
appeared alone at arbitration hearing and 
allegedly knowingly withheld evidence con
cerning additional agreement between par
ties in calculated attempt to mislead arbi
trators, where resident party had notice of 

1. The text of the Convention appears following 
9 U.S.C.A. § 201 (Supp. 1976). 

2. 9 U.S.C. ; 201 provides: 
The Convent ion on the Recognition and En· 
forcement of Foreign Arbitral Awards of 
June 10, 1958, shall be enforced in United 
States courts in accordance with this chap
ter. 

3. 9 USC. § 207 provides: 
Within three yea rs after an arbitral award 
falling under the Convention is made, any 
party to the arbitration may apply to any 
court having jurisdiction under this chapter 
for an order confirming the award as against 

proceedings, had every opportunity to offer 
(Iocuments purporting to he additional 
agreement and any other extrinsic evidence 
in support of its position, and orrered no 
explanation of its failure to participate. 

Waldron Kraemer, Kasen & Kraemer, 
Newar k, N. J ., for petitioner. 

Peter R. Pinney, James D. Fornari, 
Schnader, Harrison, Segal & Lewis. Phila
delphia, Pa., for respondent. 

OPINION 

BROTMAN. District Judge. 

This is an action to enforce an arbitration 
award entered by the International Cham
ber of Commerce Court of Arbitration at 
Berne, Switzerland. on December 30, 1974. 
The petitioner , Biolronik Mess-und Thera
piegeraete GmbH & Co .. (hereafter "Biotro
nik") is a West German manufacturer of 
implantable cardiac pacemakers and acces
sories. The respondent, Medford Medical 
Instrument Co. (hereafter "Medford"), a 
New Jersey corporation with its principal 
place of business in Medford, New Jersey, 
served as Biotronik's American distributor 
from December 1969 until January 1972. 

The action arises under the United Na
tions Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards, 
[1970]3 U.S.T. 2517, T.I.A.S. No. 6997,1 and 
9 U.S.C. § 201' The application to confi rm 
the award is brought pursuant to 9 U.S.C. 
§ 207,' and is before the court by motio!' .' 

any other party to the arbitratIon . The court 
shall confirm the award unless It finds one of 
the grounds for refusal or deferral of recogOl 
tlon or enforcement of the award specified in 
the said Convention. 

4. In domestic arbitration 9 U.S.C. § 6 provides 
that applications for relief under the United 
States Arbitration Act shall be made by mo
tion. See World Brilliance Corp. v. Bethlehem 
Steel Co .. 342 F.2d 362. 365- 66 (2nd Cir. 1965). 
This provision has been incorporated into pro
ceedings under 9 U.S.c. § 20 I et seq. through 
the provision of 9 U.S.C. ; 208. See note 10, 
infra. 

; 

) , , 

-, 
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BIOTRONIK. ETC. v. MEDFORD MEDICAL INSTRUMENT CO. 135 
Clteas.U5F.Supp. l33 (1.76) 

Ju risdiction of the court is conferred by 9 
U.S.C. § 203' and 28 U.S.C. § 1331. 

FacLs 

Medford's distributorship arrangement 
consisted of two written agreements. In 
the First Agreement, executed on Decem
ber 20, 1969, Biotronik granted Medford the 
exclusive right to market its products in the 
United States until February I, 1971. On 
January 16, 1971, the parties negotiated a 
second exclusive-distributorship agreement 
that was to run for a period of twelve 
months beginning February I , 1971. In 
October of 1971, Biotronik exercised its 
right to terminate the Second Agreement 
at the end of one year' Biotronik subse
quently appointed another firm, Concept 
Inc., to be its new American distributor. 

Six months later, in June, 1972, a dispute 
arose over several ship~ents of products 
t hat Biotronik had made to Medford imme
diately prior to the te rmination of the 
Second Agreement. Biotronik demanded 
payment for four shipments of goods in the 
amount of $65,403.60. Medford did not 
deny its liability for the shipments, but by 
letter dated July 17, 1972 claimed to possess 
breach.of.·contract claims arising out of al· 
leged oral promises by Biotronik to renew 
Medford's distributorship, and other 
grounds. Medford proposed a mutual re
nunciation of claims, which Biotronik re
jected. Opinion of the Arbitrators 3, 4." 

5. 9 U.S.C. § 203 provides: 

An action or proceeding falling under the 
Convention shall be deemed to arise under 
the laws and treaties of the United Stales. 
The district courts of the United Slates 
shan have original jurisdiction over such an 
action or proceeding. regardless of the 
amount in controversy. 

6. Article 2 of the January 16, 1971 Agreement 
provided: 

This contract will last for a period of 12 
(twelve) months and will be renewed for an· 
other year. unless either party gives the other 
notice 3 (three) months in advance of the 
date on wich (sic) it wants to terminate the 

, agreement. 

The Second Agreement contained the fol
lowing provision for the resolution of such 
dispu tes: 

13. In the event of any co ntroversy or 
claim arising ou t of or related to any 
provision of this agreement, or the breach 
thereof, the parties shall attempt to reach 
an amicable settlement. If they fail to 
agree, the dispute shall be settled under 
the Rules of Conciliation and Arbitration 
of the ~~onal . Ch,!I1J..~[ of Com
merce, Paris, France, by three arbitrators 
appOinted in accordance with the laws 
then prevailing, The arbitration shall 
take _pl!,ce in Berne, Switzerland. ~ 
man mate.riallaw (Materielles Recht) and 
Get:.m-a~ law o('procedure (Prozessrecht) 
must be appl icated [sic]. The award shall 
be final and bindi ng and may be entered 
in any court having jurisdiction or appli
cation may be made to any court for 
judicial acceptance of the award or an 
order for enforcement. as the case may 
be. 

When the parties were unable to reach a 
settlement, Biotronik, on February 14, 1973, 
submitted the matter to arbitration pursu
ant to the above contractual provision. 
Medford apparently had notice of the pend
ency of the arbitration, si nce it submitted to 
the panel a copy of its July 17, 1972 letter 
which served ' as a denial of Biotronik's 
claims. Opinion of the Arbitrators 5. In 
any event, Medford pointedly does not at
tack the adequacy of notice in this cou rt.7 
Biotronik ultimately prevailed in the arbi
tration and was awarded the su m of $56,-
306.78 together with interest and costs' 

6a. Biotronic appended to its complaint a certi
fied copy and certified translation of the deci
sion of the arbitration panel. 

7. Despite the arbitrators' reference to a sub
mission by Medford. in an affidavit l\.'1edford 's 
President affirms that "(a)l no lime did Med· 
ford appear or submit evidence or a documen
tary nature or otheN:lse to the Court of Arbi
tration." Affidavit of R. Frederick Neilsen ~ 9. 
Nevertheless. a thorough examination of Mr. 
Neilsen's affidavit fails to disclose any state
ment suggesting that his company lacked 
knowledge of the arbitration proceeding. and. 
as is stated in the text. Medford does not so 
argue in this court. 

8. Prior to the initiation of arbitration Medford 
returned various instruments to Biotronik's 
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136 415 FEDERAL SUPPLEMENT 

The Third Agreement 

Medford's opposition to the enforcement 
of the arbitration award is based on a docu· 
rnent that it characterizes as the uThird 
Agreement." This agreement was purport
edly executed on January 31, 1972, one day 
prior to the termination of Medford's dis
tributorship. Written in the handwriting 
of Medford's president on a sheet of its 
stationery, the Third Agreement reads in 
its entirety: 

Stating that a 5% Commission is to be 
paid to Medford Medical In.trument Co. 
on the total sales of Biotronik Pacemak
ers in the United States for the first year 
1972 and a 3% Commission will be paid 
for the second year 1973. This is to Med
ford Medical for helping Concept get 
started in the U. S. market. 

According to Medford, this agreement en
titled it to commissions on the total sales of 
Biotronik's pacemakers in the United States 
for two years after the termination of the 
distributorship. Medford further alleges 
that the parties agreed to credit the com
missions against any outstanding sums 
owed by Medford to Biotronik. Medford 
maintains that it never owed Biotronik the 
amount awarded in the arbitration proceed-

new distributor. Concept. Inc .. and the parties 
settled upon crediting Medford in the amount 
of $9.096.82. Opinion of the Arbitrators fi 3(3). 
The sum awarded BiOlronik lhus represented 
the entire amount of its claim. 

9. Article V 
I. Recognition and enforcement of the 
award may be refused , at the request of the 
party against whom it is invoked, only if that 
party furnishes to the competent authority 
where the recognition and enforcement is 
sought, proof that: 

(a) The parties to the agreement referred 
to in article 11 were, under the law applicable 
to them, under some incapacity. or the said 
agreement is not valid under the law to 
which the parties have subjected it or, failing 
any indication thereon. under the law of the 
country where the award was made; or 

(b) The pa.rty ngainst whom the award is 
invoked was not given proper notice of the 
appointment of the arbitrator or of the arbi · 
tration proceedings or was otherwise unable 
to present his case; or 

(c) The award deals with a difference not 
contemplated by or not falling within the 

ing because the commiSSions, which were 
never paid, either offset or exceeded Biotro-
nik's original claim. 

Background of the Convention 

In 1958, some twenty-six or the forty-five 
member nations adopted the United Na
tions Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards, 
opened for signature June 10, 1958, 330 
U.N.T.S. 38 (hereafler "the Convention"). 
The Convention superseded two earlier mul
tilateral treaties adopted by the League of 
Nations, the Geneva Protocol on Arbitra
tion Clauses, opened for signature Septem
ber 24, 1923, 27 L.N .T.S. 157, and the Gene
va Convention on the Execution of Foreign 
Arbitral Awards, opened for signature Sep
tember 26, 1927, 92 L.N.T.S. 301. 

The basic thrust of the Convention was to 
liberalize the procedures for enforcing for
eign arbitral awards. The 1927 Ceneva 
Convention had placed the burden of proof 
on the par ty seeking enforcement of the 
award and did not limit the defenses availa
ble to the party opposing enforcement. 
The 1958 Convention shifted the burden of 
proof in an enforcement action to the party 
opposing enforcement and limited its de
fenses to the seven set forth in Article V.' 

terms of the submis5ion to arbitration. or it 
contains decisions on matters beyond the 
scope of the submission to arbitration. pro· 
vided that. if the decision on matters sub
mitted to arbitration can be separated from 
those not so submitted, that part of the 
award which contains decisions on matters 
submitted to arbitration may be recognized 
and enforced; or 

(d) The r.omposition of the arbitral authori· 
ty or thl! arbitral procedurl! was nOl in ac
cordance with the agreement of the parties. 
or, failing such agreement, was not in accord
ance with the law of the cou.ntry where the 
arbitration took place; or 

(e) The award has not yet become binding 
on the parties, or has been set aSide or sus· 
pended by a competent authority of the coun· 
try in which, or under the law of which, that 
award was made. 
2. Recognition and enforcement of an arbi 
tra l award may also be refused if the compe
tent authority in the counLry where recogni
tion and enforcement is sought finds that: 

(a) The subject matter of the difference is 
not capable of settlement by arbitration un· 
der the law of that country: or 

i 

: 

j 
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BIOTRONIK. ETC. v. MEDFORD MEDICAL INSTRUMENT CO. 137 
Cltus4 ISf.supp.ll3 (1976) 

See Parsons & Whittemore Overseas Co. 1'. U.S.C. § 208. Secondly, Medford argues '2. 
Societe Generale De L'Industrie Du Papicr that fraud. cven"ii'nOi: available as a de
(RAKTA ). 508 F.2d 969. 978 (2nd Ci r. 1974); fense through the operation of § 208, consti
Contini , In ternational Commercial Arbitra- tutes a defense within the "public policy" 
tion, 8 Am.J .Comp.L. 283, 299 (1959). defense _of Artic le V(2Xb) of the Conven-

The 1,Jnited States was not a signatory to tion" For these reasons Medford urges 
the Convention when it was concluded in this court t.o stay the en forcement· of the 
1958. but this country did ratify it in 1970. award and order another arbitration ro
[19701 3 U.S.T. 2517, T.I.A.S. No. 6997. ceed ing_ pursuant to 9 U.?C. § 3" 
Congress enacted Chapter 2 to Title 9, the 
Un ited Slates Code. 9 U.S.C. ~§ 201- 208. to 
implement our obligations under the Con
vention. The provisions of Chapter 1 of 
Title 9. the United States Arbitration Act, 9 
U.S.C. § 1 et seq., were made applicable to 
Chapter 2 to the exte nt that they do not 
conflict with the Convention. 9 U.S.C. 
§ 208." 

Medford's Defenses. Part I 

Med ford's first two defenses consist of 
alternative legal theories. both of which are 
b~Upon Biotronik's failure to offer a-;;). 
evidence concerninl( the Third Agreement 
to the arbitration panel. Firstly. Medford 
argues that Biotronik's non--di'Sclosure rcn
ders the award "procured by 
fraud" within the meaning of § 100a) of the 
United Slates Arbitration Act. 9 U.S.C. 
§ 100a)," and that fraud, even t hough not 
one of the defenses enumerated in Article 
V of the Convention, became a defense 
through the incorporation provision of 9 

(b) The recognition or enforcement of the 
award would be contrary to the public policy 
of that country. ' 

10. 9 U.S .C. § 208 provides: 
Chapter 1 applies to actions and proceedings 
brought under this chapter to the extent tha t 
chapter is not in conflict With this chapler or 
the Convention as ratified by the United States. 

11. 9 U.S.C. § 10(a) provides: 
ITlhe Un ited States court in and for the dis 
tnct wherein the award was made may make 
an order vaca ting the awa rd upon the appli
ca lion of any party to the nrbitration-
(a) Where the award was procured by cor
rupti on. fraud. or undue means. 

The court notes in pass ing that no United 
States judicial district embraces Berne. SW itz
er land. the site at which the arbitra l award was 
entered . However. the resolution made by the 
text obviates further consideration of the point. 

12. See note 9 supra. 

[\) It is apparent that both of Medford's 10-
defenses turn upon whether there is an -
ade uate basis to hold that the aw~rd-wa;' 
procured through f raud . Medford contends 
that Biotronik, when it appeared alone at 
the arbitrat ion hearing. knowingly withheld 
evidence concerning the Third Agreement 
and engaged in a calculated attempt to 
mislead the arbitrators. Biotronik responds 
by arguing that, in an adversary system of 
justice, t_he failure of one side to prove the 
other side's case cannot constitute a fraud . 
On this record, the cou rt concurs with Bio
tronik , and i ~ unable to conclude that Bio
tronik's conduct should be denominated 
fraud within § \O(a). 

Most cou rts have held that an arbitration 
award is not fraudulently obtained within 
the meaning of § 10(a) of the United States 
Arbitration Act when the protesting party 
had an opportunity to rebut his opponent's 
claims at the arbitration hearing. E. g., 
Kirschner v. West Co.. 247 F.Supp. 550 

13. 9 U.S.C. § 3 stales: 

If any suit or proceedinJ: be brought in any 
of the courts of the Un ited States upon any 
issue referable to arbitration under an agree
ment in writing for such arbitration. the 
court in which such !iiuit is pendin~. upon 
being satisfied that the issue Involved in such 
su it or proceeding is referable to arbitration 
under such an agreement. shall on applica
ti on of one of the parties stay the trial of the 
action until such arbitration has been had in 
accordance with the terms of the agreement. 
providing the applica nt for the sta y is not in 
defaul t in proceeding with such arbitrati on. 

Medford urges that a second arbitration could 
encompass its claims under the Third Agree
ment; Biotronik repli es that 9 U.S.c. § 3 is 
inappl ica ble since the Third Agreement con
tains no arbitration clause . In view of the 
disposition made herein. the court need not 
resolve this question. 
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138 415 FEDERAL SUPPLEMENT 

(E.D.Pa.), aiI'd per curiam. 353 F.2d 537 
(3rd Cir. 1965), cert. denied, 383 U.S. 945, 86 
S.Ct. 1202. 16 L.Ed.2d 208 (1966); Karppi
nen ,'. Karl Kieler Machine Co., 187 F.2d 32 
(2nd Cir. 1951). Karppinen was one of the 
earliest discussions of this issue; there the 
party resisting enforcement alleged that 
the award had been obtained througb the 
knowing use of ~!,red I,!!sti mony. The 
court responded to this argument by say
ing: 

We note only in passing that if perjury is 
"fraud" within the meaning of the stat
ute then, since it necessarily raises issues 
of credibility which have already been 
before the arbitrators once, the party re
lying on it must first show that he could 
not have discovered it during the arbitra

. tion, else he should have invoked it as a 
defense at that time. 187 F.2d at 35. 

Similar reasoning is applicable here. If, in 
fact, Biotronik knowingly concealed evi
dence-that is, the Third Agreement-from 
the arbitration panel, such misrepresenta
tion would be analogous to perjured testi
mony. While fraud may arise from an 
omission of material fact as well as an 
affirmative statement, Gibbons v. Brandt, 
170 F.2d 385, 391 (7th Cir. 1948), cert. de
nied, 336 U.S. 910, 69 S.Ct. 511, 93 L.Ed. 
1074 (1949); Northwest Airlines, Inc. v. Air 
Line Pilots Ass'n, In ternational, 385 F.Supp. 
834, 637 (D.D.C.1974), Karppinen suggests 
that the focus under § 1O(a) i. upon wheth
er the protesting party had an opportunity 
to discover and reveal the purported fraud 
at the arbitration heari ng. Since Medford 

14. Cau was decided under § 100c) w hich pro-
vides: 

ITJhe United States court in and for the dis
tnct wherein the award was made may make 
an order vacating the award upon the appli
cation of any party to the arbitration-
(c) Where the arbitrators were guilty of mis
conduct in refusing to postpone the hearing. 
upon sufficient cause shown, or in refusing to 
hear evidence pertinent and material to the 
controversy: or of any other misbehavior by 
which the ri ghts of any party have been prej 
udiced. 

Although § IO(c) is directed to the misconduct 
of the arbitrators while § 10(01) is directed to 
the misconduct of a party. under neither sec
tion will an arbitration award be vacated when 

was certainly aware of the pendency of the 
arbitration proceedings, see note 7. supra, it 
was capable of invoking fraud as a defense 
at that time. 

[2,3] Catz Americ.,n Co. v. Pearl 
Grange Fruit Exchange, Inc., 292 F.Supp. 
549 (S.D.N.Y.1968) presents another analo
gous situation." In that case the plaintiff 
offered the testimony of two alleged bro
kers in the disputed transaction. The arbi
tration panel, however, never called for 
their production. The defendant claimed 
that the arbitrator's failure to call these 
witnesses was sufficient to vacate the 
award, even though the defendant had nev
er attempted to compel the witnesses to 
testify. The court rejected the defendant's 
theory: 

It does not appear, on the other hand, 
that Pearl requested Catz to produce Im
peria�. If Pearl believed Impcrial 's testi
mony to be relevant or essential, it could 
have requested the arbitrators to sum
mon Imperial by exercising their powers 
pursuant to 9 U.S.C. § 7, which it did not 
do, with the result that its real objection 
now is that Catz should have produced 
Imperial regardless of the arbitrators' de
cision in the matter. 292 F.Supp. at 553. 

Medford's complaint is the same; it urges 
fraud when its real objection is that Biotro
nik should have presented evidence favor
able to Medford's case. The court's holding 
in Catz, that a party cannot complain about 
the nonproduction of evide nce when it 
failed (0 offer such evidence itself, is appli
cable with equal force in this case." 

3 party 's real complaint is the failure of the 
other side to present eVidence favorable to its 
case. as Catz itself demonstrates . 

15. Although the cases under 9 U .S.C. § 10(a) are 
persuasive. no case seems to have considered 
the precise question presented here. However. 
further confirmation in the case law that the 
instant facts do not constitute rraud may be 
obtained from cases arising under Federal Rule 
of Civil Procedure 60(b). Rule 60(b) prOVides 
in pertinent part: 

On motion and upon such terms as are just. 
the court may relieve a party or his legal 
representative from a final judgment order. 
or proceeding for the following reasons: 
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BIOTRON IK. ETC. v. MEDFORD MEDICAL INSTRUMENT CO. 139 
Cile as 415 F.Supp. 133 ( 1176) 

[4 ] Policy considerations similarly point a convincing showi ng before upsetting an 
in the same di rection. fn Karppinen, supra, inte rnational a rbitration award. 

Judge Augustus N. Hand wrote that Fu rthermore. in international commercia~ 
arbitration considerations of international 
reciprocity fu rnish-'a n additional reaso;;-t~ 
construe defenses narrow-Iy. The- Second 
Circuit in Parsons & Whittemore, supra, 50 
F.2d at 973, noted the "pro-enforcement 
bias informing the Convention," and. first 
addressing the public policy defense in Arti 
cle V(2Xb) of the Conventio n, concl4ded 
that 

It Itoes without saying that the re 
should be great hesitation in upsetting an 
arhitration award . The award 
must stand unle.<;s it is made abundantly 
clear that it was obtained through "cor
ruption, fraud or undue means." 187 
F.2d at 34 (footnote omitted). 

More recently, the Third Circuit observed 
that the fact that an arbitration award may 
be vacaled upon a showing of f raud 

docs not obliterate the hesitation with 
which cou rts should view effor ts to re-ex
amine awards. [Citing Karppinen.j To 
do otherwise would defeat the primary 
advantages of speed and fina lity which 
led to the development of a rbitration in 
business disputes. Newark 

Stereotypers' Union No. 18 v. Newark 
Morning Ledger Co., 397 F.2d 594, 598 
(3rd Cir.) (footnote omitted), cert. denied, 
393 U.S. 954, 89 S.CL 378, 21 L.Ed.2d 365 
(1968). 

See generally Annotation. Vacation of Arbi
tration A wards, 20 A.L.R. Fed. 295 §§ 2(b). 
5 (1974). The stated advantages of arbitra
tion apply equally to the international con
text. see, e. g .. Contini, International Com
merical Arbitration, 8 Am .J .Comp.L. 283 
(1959), and so the court will likewise require 

(3) fraud (whether heretofore denominated 
intrinsic or extnnslc). misrepresentation. or 
other misconduct of an adverse party. 

Rule 6O(b) serves the same function as § 10(a): 
both permit the reopenm~ of an otherwise final 
deCision upon a demonstration of fraud in the 
proceedmgs. And the compari son between 
§ 10(a) and Rule 6O(b) i~ sound , s ince. just as 
§ 10(a) counteracts a strong policy favoring the 
finality of arbItration awards, see Newark Ster
eotypers' Union No. 18 v. Newark Morning 
Ledger Co .. 397 F.2d 594. 598 (3rd Cir.). cert. 
denied. 393 U.S. 954. 89 S.Ct. 378. 2 1 L.Ed.2d 
365 (1968). so Rule 60(b) Opposes the strong 
policy favoring the finality of judgments. See 

, United Slates v. Fail/a , 164 F.Supp. 307. 315 
(D.N.J.1958). 

As a general rule. under Rule 60Cb) as under 
§ 10(a), In orde r to Justify setlln~ aSide a fmal 
Judgment on the grounds of fraud "It must 
appear that such fraud cha rged reillly prevent
ed the party compbmmg from makm~ a full 

considerations of reciprocity--considera
tions given express recognition in the 
Convention itself--counsel courts to in
voke the public policy defense with cau
tion lest foreign courts frequently accept 
il as a defense to enforcement of arbitral 
awards rendered in the United Slates. 
[d. at 973-74 (footnote omitted). 

See also Schcrk v. Alberto-Culver Co .. 417 
U.S. 506, 516-17, 94 S.CL 2449, 41 L.Ed.2rl 
270 (1974). The court in Parsons & Whitte
more went on to hold that other defenses 
should be narrowly construed fo r the same 
reasons, 508 F.2d at 976. and so Medford'. 
novel defense here should be likewise nar
rowly construed. 

It is evident that Biotronik merely 
presented its best theory for--;;.;covery be
fe re the a rbitration panel: there is no alle
gation. nor could there be, that its actions 
prevented Medford from presenting iL, 

and fair defense ." Toledo Scale CO. I'. Com. 
pUling Scale Co .. 261 U.S. 399. 421. 43 S.Cl. 
458. 464.67 L.Ed. 719 (IY23): Keys v. Dunbar. 
405 F.2d 955. 957- 58 (9t h Cir.). ('('rt . dented. 
396 U.S . 880. 90 S.Ct. 158. 24 L.Ed.2d 138 
(1969). And in language that embraces the 
precise s ituation at hand . the court in United 
Stales v. lmermHional Telephone & Telegraph 
Corp .. 349 F.Supp. 22. 29 (D.Conn.1972). 
speakmg of the Rule 60(b) s ituation. stated: 

[O)nly the most egreRlOus mIsconduct. such 
as bribery of a judge or membe rs of a Jury. or 
the fabrication of evidence by a party in 
which an attorney is implicated. will constl ' 
lUte a fraud o n the COU rt. (Citations omIt . 
ted) . Less egregious misconduct. such as 
nondisclosure to the court of facts allt.!'Redly 
pertlOent to the matter before it : will nOt 
ordlOarily rise to the level of fraud on the 
court. See Kupferman v. ConSOlidated Re
search & Mfg. Co.. 459 F.2d 1072 
[(2nd Cir. 1972)); Ifurther citation omit ted I. 
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case. If the true state of affairs was con~ 

trary to Biotronik's version, MedIord. which 
had contradictory evidence in its possession, 
should have come forward with it. The 
court determines, therefore, that the facts 
cannot sustain Medford's defense of fraud, 

Since the court fails to find fraud in the 
procurement of the arbitration award, the 
court does not reach, and therefore express:
es no oprnion upon, Medford's contention 
thai 'the defense of fraud within 9 U.S.C. 
§ lO(a) may be asserted in an enforcement 
action under the Co nvention by reason of 9 
U.S.C. § 208. See Parsons & Whittemore, 
supra, 508 F.2d at 977. 

,,~ Medford's alternative f@.ud defepse is 
- based on the public policy defense of Article 

V(2)(b) of the Convention which states: 
2. Recognition and enforcement of an 
arbitral award may also be refused if t he 
competent authority in the country where 
recognition and enforcement is sought 
finds that: 

(b) The recognition or enforcement of 
the award would be contrary to the pub
lic policy of that country. 

Medford reasons that since fraudulent pro
curement of an arbitration award would be 
grounds for vacating an award in domestic 
arbitration under § 100a), this is tanta
mount to a declaration that the enforce
ment of any fraudulently obtained award is 
contrary to the public policy of the United 
States. As such, Medford argues, enforce
ment .shou ld be denied through Article 
V(2)(b). 

Because Medford has been unable to es
tablish fraud under § 10(a)._the public poli
cy defense of Article V of the Convention is 
a fortiori inapplicable. For the reasons re
viewed supra, t he Second Circuit has held 
with respect to the public policy defense 
that "[e)nforcement of foreign arbitral 
awards may be denied on this basis only 
where enforcement would violate the forum 
state's most basic notions of morality and 
j llstice ." Parsons & Whittemore, supra, 508 
F.2d at 974 (2nd Ci r. 1974); Fotochrome, 
Inc. v. Copal Co., Ltd .. 517 F.2d 512, 516 
(2nd Cir. 1975). Since the court did not find 

fraud within § 100a), it is distinctly incapa
ble of finding that the award violated ou r 
"most basic notions of morality and jus
tice," 

Medford's Defenses, Part II 

Medford also argues that enforcement 
should be denied under Article V(I)(b) of 
the Convention which provides: 

I. Recognition and enforcement of the 
award may be refused, at the request of 
the party against whom it is invoked, 
only if that party furnishes to the compe
tent authority where the recognition a'nd 
enforcement is sought, proof that: 

(b) The party against whom the award 
is invoked was not given proper notice of 
the appointment of the arbitrator or of 
the arbitration proceedings or was other
wise unable to present his case. 

Medford does not contend that it received 
inadequate notice or was otherwise prevent
ed from participating in the proceedings. 
Rather, it argues that it was "unable to 
present its case" within the meaning of 
Article V(IXb) because its rights and lia..!lili
ties did not mature, and could not be calcu
lated·, under the Third Agneement, until 
that agreement expired at the end of 1973. 

[5) This theory misconceives the thrust 
of the exception, "This provision essential
ly sanctions the application of the forum 
state's standards of due Qroccss," Parsons 
& Whittemore, supra, 508 F.2d at 975. The 
primary e lements of due process are notice 
of the proceedings and the opportunity to 
be heard thereon. Fuentes v. Shevin, 407 
U.S. 67, 80, 92 S.Ct. 1983, 32 L.Ed.2d 556 
(1972); Goldberg v. Kelly, 397 U.S. 254, 267, 
90 S.Ct. 1011, 25 L.Ed.2d 287 (1970) ; Sni.
dach v. Family Finance Corp., 395 U.S. 337, 
89 S.Ct. 1820, 23 L.Ed.2d 349 (1969). 

[6] Medford's due process righ ts under 
American law were not infringed under the 
facts of this case. It received notice of the 
proceedings; it offers no explanation of its 
failure to participate. If, as Medford alleg
es, the Third Agreement prevented its 
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Clteas415F.Supp.141 (1976) 

rights from maturing until 1973, it had quality of the human envi ronmen t so that 
every opportunity to offer that document environmental impact statement was not 
and any other extrinsic evidence in support required. 
of its position. If Biotronik's initiation of Motion denied. 
arbitration was untimely, Medford easi ly 
could have made this fact known to the 
arbitration panel. Neither the actions of 
Biotronik nor the actions of the panel had 
any effect upon Medford 's ability to present 
its case. . 

Accordingly, the motion to confirm the 
award will be granted. Counsel for peti
tioner to submit an appropriate order. 

a i '""~:C,:::u .::;,:;;,,c;.SY:;;SI:;;[." 
T 

MONT VERNON PRESERVATION 
SOCIETY 

v. 

John A. CLEMENTS, as New Hampshire 
Highway Commissioner, et al. 

. Civ. A. No. 76-89. 

United States District Court, 
D. New Hampshire. 

May 17, 1976. 

Nonprofit environmental organization 
sought to enjoin proposed reconstruction 
of .8.5 mile section of highway through a 
town which was described as having a "qu i
et and classical New England atmosphere." 
On motion for preliminary injunction, the 
District Court, Bownes, J., held . that the 
project which would widen the highway 
through town, which would eliminate some 
on-street parking, which would help to 
elim inate contamination of wells by salt 
which was applied to the highway, which 
would make the highway safer. which 
would result in removal of a few trees, 
which wou ld not affect traffic patterns or 
regional or community growth, and which 
would not afrect noise levels or air pollu tion 
would not have a significant effect on the 

1. Federal Civil Procedure -849 
Where plaintiff's decision to amend 

complaint and expand legal theory on which 
it was seeki ng preliminary injunctive relie f 
surprised both the court and defense coun
sel, a nd where plaint iff had used hearing on 
motion for preliminary injunctive as a dis· 
covery procedure and had obtained infor
mation which provided basis for a new and 
additional ground for relief, court would 
not allow the amendment on motion for 
preliminary re lief but would consider the 
amendment when and if it decided the case 
on its merits. . Fed.Rules Civ.Proc. rule 
15(a), 28 U.S.C.A. 

2. Federal Civil Procedure -2013 
Where three lengthy affidavits were 

offered in opposition to motion for prelimi
nary relief just before defendants closed 
their evidence at hearing on the motion and 
where plaintiff had not been afforded an 
opportunity to examine the affidavit or to 
call the averring parties, court would not 
ad mit the affidavits .into evidence. Fed. 
Rules Civ. Proc. rule G(b), 28 U.S.C.A. 

3. Health and Environment -25.10 
Determination that an environmental 

impact statement is not required must be 
closely scru t inized for. in fail ing to prepare 
a statement, intensive envi ronmental exam
ination directed by congress in its passage 
of a National Environmental Policy Act is 
avoided. National Environmental Policy 
Act of 1969, § 102, 42 U.S.C.A. § 4332. 

4. Health and Environment -25.10 
When reviewing on agency's threshold 

determination not to file an environmental 
impact statement, courts should review that 
decision against a standard of reasonable
ness. National Environmental Policy Act 
of 1969, § 102, 42 U.S.C.A. § 4332. 

5. Health and Environment -25.10 
In determining whether proposed ac

tion is a major federal action significantly 
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