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had appropriated to them a proportion of the 
contract goods shipped by an idl.!ntified shipper 
after a d. :! 1 o r cl. 22 event. On the ra~ls found 
by the board there was no necessary. or 
probable. infen:nce that the shipper of the 
40 per cent. was to be identified as the shipper 
or the 60 per cent. · 

As explained in the judgment which has just 
been delivered. the crror of Mr. Justice Robert 
GotT. when he referred to the "further difficulty" 
in the way of the seHers docs not impugn the 
validity of his rcfusalto draw the inference that 
the shipper has been sufficiently identified to 
sruft the burden of proving the negative on to 
the buyers. 

I agree with the reasoning and conclusion of 

I l ord Justice Stephenson upon the issue of 
waivcr. Like him I take the view that my 
conclusions make it unnecessary to decide any 
of the other questions argued in this Court. 

r agree that the appeal shou ld be dismissed. 

Lord Justice STEPHENSO:'<: SfR GEORGE 
BAKER has asked me to say that he agrees with 
both judgments just delivered, and with the 
dismissal of the appeal. 

[Appeal dismissed wilh cos Is. Leave 10 appeal 10 
the House of Lords refused.] 

COURT OF APPEAL 

Dec. 3 and 4. 1980 

JANOS PACZY 
v. 

HAENDLER & NATERMANN G.M.B.H. 

Before Lord Justice BUCKLEY and 
lord Justice BKtGHTMAN 

Arbitr'Jlion - Stay of action - Impecunious claimant 
urutblc to bring arbitr:llion proceedinJ.:S - Whether 
impecuniosity /.:round for refusal of sta), -
Construction of "inca p:lblc of bein:;: performed" 
- Whether a party's impccunio~ity rendered 
~grccment incapable of performance - I.C.C. 
Rules of Arbitr:lfion. art. 9 - Arbitration Act. 
1975.s.II I). 

By a COntract dated Oct. 23. 1974, the plaint iff 
purported to grant to the defendan ts , a German 
company, a licence to manufacture and sell 
airgun pellets in accordance with a sys tem which 
the pla int iff claimed to ha\c invented, under 
which agreement the defendants were to pay the 
plaintiff royalties on the sa les of the product. 
Clause 12 of the contract stated inter al ia that : 

Any dispule arising out of or in connection 
with this Agreement shall be settled with 
recourse to the Courts in accordance with the 
Rules of Conciliation and Arbitration of 
the International Chamber of Commerce. The 
arbitrators shall have pow~r to rule on their 
own compl!tence and on the validity of the 
Agreement to submit to Arbi tration. 

It was not disputed that cl. 12 constituted an 
arbitration agreement with the scope of s. I 
of the Arbitration Act, 1975. 

A dispute arose between the parties and on 
Oct. 12, 1978. the plaintiff commenced an action 
in the High Court. and served a statement of 
claim, having obtained a legal aid certificate with 
a nil contribut ion for the purpose of fight ing 
that action. 

On Dec. IS, 1978, the defendants, without 
having taken any steps in the action. issued a 
summons for a stay under s. I of the Arbitrat ion 
Act. 1975. Thc plaintiff in his answering aflida vi t 
Slated that he was a legally-aided person and. 
if the ac tion w..:re to be stayed. the plainti ff 
would be Quite unable to rnec.:t the costs of 
arbitration proceedings, as legal aid was not 
3vailable for such proceed ings. 

By el. 12 of the agreement. the rules governing 
any eventual arbitration proceedings were the 
Rules of Conciliation and Arbitration of the 
I.e.c. (International Chamber of Commerce). 
art. 9 of which states that a deposi t is required 
from the parties to cover the costs of the 
arbitration before its commencement, and 
provides : I 
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The court shall Ii" the amount of the deposi t 
in a. sum likely to cover the costs of arbitration 
o f the ctaims which have been referred to it .. . 

2. As a general ru le. the deposi ts sba ll be 
paid in equal shares by the Claimant or 
Claimants and the Defendant or Defendants. 
However. any onc party shall be free to pay the 
whole deposit in respect of the claim or the: 
counter claim should the other party fail to 
pay a sh:ln:. 

3. The Secretarial may make the trans miss ion 
of the ti le to the arbitrator conditional upon 
the payment by the partics or o nc of them of 
the who le or part of the deposit to the 1.ee. 

4. When the terms of refe rence arc 
communicated to the Court in accordance 
with the pro\'isions of Artide 13, Ihe Coun shall 
verify whclher the requests fo r deposit have 
been complied wi th . 

The terms of reference shall o nly become 
operative and the arbit rato r shall only proceed 
in respect of those claims for which the deposi t 
has been du ly paid to the I.C.c. 

T~e appli.C.1tion for a stay was heard by Mr. 
JustIce Whitford on Apr . 30, 1979, at which 
hearing the plain tiff did no t take the po int 
of his impecun iosity :lnd subsequen t inability 
to pay the deposit requ ired under the Le.e. 
Rules, bu t relied on the Court's discretion not to 
grant a suy. 
---Held, by Ihe Ch. O. (WHffiORD , J .) 
that the application should be granted and th~ 
action stayed, with liberty to both parties to 
appl y. 

Correspondence then followed between the 
parties' solici tors. in which the plain tilf invited 
the deft:ndan ts to commence the arbi tratio n 
being unable hi mself to do so for financiai 
reasons. The defendants declined to take any 
steps to commence the arbitration proceedings, 
and the matter was therefore restored under the 
liberty to apply and came before Mr. Just ice 
Whi tford :lsain on July 4. 1980. On the 
restoration, a further affidav it was put in o n 
behalf of the plaiOlitT, stating that the plain tiff 
could not obtain financial assistance in connection 
with the arb itratio n proceedings, and was qu ite 
unable !o pay the deposit likely to be required 
from hIm in order to co mmence arbitration 
proceedings. and in the circumstances the Court 
was invited to remove the stay o n the ground that 
the :lgrecment to arbi trate was incapable of being 
performed. 

---Held. by Ch.D. (WmTfORo, l .) that. in 
the circumstances. and as a matter o f common 
sense, the arbitration agreement was incapab!e 
of being performed and the stay should be 
removed. 

On appeal by the defenda nts: 

---Held, by Ihe C.A. ( B UC KLEY and 
BRIGHTMAN, . L .l l .>, (1) the learned Judge, in his 
second hearing of the mauer, had erred in his 
approach to the cons truction of the words 

"incapable o f being performed" in s. 1 (I) of 
the Arbitration Act. 1975. when applying them 
to thl! presl!nt arbitration agreement; eve n if the 
plai':ltitf we!c incapable of find ing the deposi t, 
the incapacity of one pa rty to the agreement to 
implement his obligatiuns thereunder did 
not render the agreement o ne which was 
incapable of performance within the sectio n and 
impecuniosi ty was no t a circumstance of the 
kind envisaged by the Act (set" p. 307, col. 2 ; 

. p. J08, col. 2; p . 309. col. I) ; 

(1) s. I ( I ) being mandatory in its terms, the 
Court was limier an obligation 10 stay the ac tio n 
at law unless the agreeme nt was null and void 
ino perative. o r incapable of being performed; 
as these conditions did not appl y. a nd as the 
position had not materially al tered between the 
dates of the two applications . the s lay should 
no t have been lifted (su p. 307. col. 2; p. 308. 
col. I; p. 309, col. t); 

(3) it was fo r the cl:limant and not the 
respondent to initiate thc arbitration p rocccdings 
in accortjancc with the I.e.c. Rules. and t h~ 
defenda nts were therefore under no obligatio n 
to take steps [ 0 do so themselves on nccount 
o f the plnimiff's dimcu! tics in initiating them; 
and the fac t that the defendants migh t wish to 
raist! a counterclai m made no difference to their 
obligation - they were entitled to wai t for the 
plaintiff to take his course (sC'C' p. 30S.cols. I and 2); 

(4) if the im(X."'Cuniosity of a party were to 
cons titute inabi lity to perform the agreemen t 
with in s. 1 (I), th is wou ld raise administra tive 
problems for the Courts of assessment of the 
party's resources wh ich Parliament , in int roducing 
the section , could not possibly have contemplated 
(see p. 30'1, col. I ); 

(5) the defendant s had not defaulted in any 
way in their obliga tions under the arbit ration 
agreement. and had no t been gui lty. therefore 
of an y repudiatory conduct; the plaintitf'~ 
assertion that the defendants should put up the 
whole o f the deposit req uired unde r the l.e.C. 
Rules. in order to enable the plaimifT to proceed 
wi th tl~e arbitr<1tion, was entirely without 
foundallon , since it would impose an o bligation 
o n a defendan t to come to the fi na ncial aid of the 
plaintiff to enable him to bring his claim (.fee 
p. 309, col. I). 

Appeal allowed. Leave to appeal to the House 
o f Lords refused . 

The followi ng case was referred to in the 
judgments: 

Bremer Vulkan Schiffbau und M aschinenfabrik 
v. South India Shipping Corporalion Ltd .. 
(CA.) [I980J 1 L1oyd's Rep. 255; (1980J 2 
W.L.R.905. 

This was an appeal by the defendants, 
Haendler & Natermann G.m.b.H. from the 
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decision of Mr. Justice Whitford given on July 4, 
1980, when he -removed a stay which he had 
earlier imposed by an order dated Apr. 30. 1979. 
staying an action commenced by the plaintiff. 
Mr. Janos Paezy on th.e ground that the dispute 
between the plaintiff and defendants under the 
contract daled Oct. 23. 1974. was one which 
they had agreed should be referred to arbitration. 

Mr. Kenneth S. Rokison, Q.C. and Mr. Robin 
Jacob (instructed by Messrs. Monier Williams & 
Keeling) for the defendants; Mr. Bernard Budd, 
Q.C. and Miss Mary Viloria (instructed by 
Messrs. Stephenson Harwood) for the plaintiff. 

The further facts are sta ted in the judgment of 
Lord Justice Buckley. 

JUDG~1ENT 

Lord Justice BUCKLEY : This is an appeal 
from a decision of Mr. Justice Whitford given 
on July 4. 1980, when he removed a stay which 
he had earlier imposed by an order dated 
Apr. 30. 1979. staying an action commenced by 
the plaintiff. Mr. Paczy. on the ground that the 
dispute was one which the parties to the relevant 
contract had agreed should be referred to 
arbitration. 

The contract in question was dated Oct. 23, 
1974. It was a contract under which the plaintiff 
purported to grant a licence to the defendant 
company, a German company. to manufacture 
and sell a irgun pellets in accordance with a 
method of manufacture which the plaintiff 
claims to have invented. Under that agreement 
the defendant company was to pay the plaintiff 
royalties on the sales of the product. C lause 12 
of the contract, which incidentally supervened 
upon an earlier contract between the parties 
relating to the same subject.matter, but I do not 
think we are concerned in any way now with the 
earlier contract, is in these terms: 

Any dispute arising out of or in connection 
with this Agreement shall be settled with 
recourse to the Courts in accordance with the 
Rules of Conciliation and Arbitration of 
the International Chamber of Commerce. The 
arbitrators shall have power to rule on their 
own competence and on the validity of the 
Agreement to submit to Arbitration. 

It is common ground that that clause is an 
arbitration agreement which falls within the 
SCope of s. I of the Arbitration Act, 1975, the 
arbitration agreement not being a domestic 
arbitration agreement as defined in that section. 
Sub-section (1) ofs, I of the 1975 Act is in these 
terms: 

If any party to an arbitration agreement to 
which this section applies, or any person 

claiming through or under him. commenc~s 
any legal proceedings in any court against any 
other party to the agreement. o r any person 
claiming through or under him. in respect of 
any matter agreed to be referred. any party to 
the proceedings may at any lime after 
appearance. and before delivering any 
pleadings or taking any other steps in the 
proceedings. apply to the court to Slay the 
proceedings; and the court. un less satisfied 
that the arbitration agreement is null and 
void. inoperative or incapable of being 
performed or that there is not in fact any 
dispute between the parties with regard to the 
matter agreed to be referred. shall make an 
order staying the proceedings. 

It will be observed that the section imposes a 
mandatory duty upon the Court to stay the 
proceedings at law unless the case falls within 
the words of exception-

· .. unless sa tisfied that the arbitration 
agreement is null and void. inoperative or 
incapable of being performed. 

On Oct. 12.1978. the plaintiff commenced an 
action against the defendant company by writ in 
the High Court in which he c1aimed-

· .. an inquiry as to the damages sustained by 
the PlaintiJf by reason of the Defendants' 
breaches of [the contract in question], and 
payment of all sums found due upon taking 
such inquiry together with interest thereon ... 

and an injunction to restrain the defcndants

· .. from using confidential information the 
property of the Plaintiff and from selling 
airgun pellets in the manufacture of which 
such information has been used. An inquiry 
as to the damages sustained by the Plaintiff 
by reason of the Defendants' use of 
confidential information the property of the 
Plaintiff or at the Plaintiff's option an account 
of profits and payment of all sums found due 
upon taking such inquiry or account together 
with interest thereon. 

Then there are claims for ancillary relief. fn that 
action the plaintirr delivered a statement of 
claim. in which he claimed that the defendant 
company had breached the COntract by failing 
to submit royalty accounts and failing to pay 
royalties in accordance with the contract. It was 
pleaded that the plainlifT duly determined the 
agreement with the result that it came to an end 
on Ju ly 10. 1978. and it was alleged that since 
that date the defendants had wrongfully made 
use of confidential information which tbl!Y had 
obtained unde r the agreement. [a that action 
the plaintiff has obtained a legal aid cenificate 
for the purpose of fighting the action with a nil 
contribution. 

I 
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On Dec. 15. 1978. the defendant company, 
without having served a defence or taken any 
other step in the action. issued a summons for a 
stay under s. 1 of the Arbitration Act . 1975. In 
support of that summons evidence was filed in 
the form of an affidavit of a Mr. Johnson. 
stating that the matters in dispute were matters 
within the scope of the arbitration agreement 
and that the defendants were ready and willing 
to do and concur in all things necessary for 
causing the dispute to be decided by arbitration. 
Evidence was filed in answer in an affidavit of 
Mr. Fordham raising various points with which 
[ need not deal, and stating in par. 6 of his 
affidavit that the plaintiff was a legally aided 
person and that if the action were to be stayed 
the plaintiff would find difficulty in meeting the 
costs of :lny arbitration proceedings ,is legal aid 
was not availab le for such proceedings. I draw 
attention to the fact that the word used there is 
"difficulty". That evidence was supported by 
evidence by the plaintiff himself in an affidavit 
in which he said that he was at the time of 
swearing the affidavit unemployed and reliant 
on unemployment pay and on social security 
benefit. He refers to the fact that he has been 
granted legal aid for the purpose of the action 
with a nil contribution, and he says-

. . . I am advised that legal aid is not available 
for arbitration proceedings and I would be 
quite unable otherwise to meet the costs of 
any such proceedings. 

So he puts it rather higher in that affidavit than 
Mr. Fordham had put it in his; he says that he 
would be quite unable to finance arbitration 
proceedings. 

On July 2\. 1978, the derendants' solicitors 
wrote to the plaintiff's solicitors saying: 

We have made our clients' position clear to 
you in earlier correspondence. and would 
just add that if. as you threatened last August, 
your cl ient docs commence proceedings. they 
will be vigorously defended and a counterclaim 
made for your client's breach. 

[ need not go into the nature of the 
counterclaim in any depth. but it is founded 
upon allegations that the process of manufacture 
of the air pellets. which was the subject-matter 
of the relevant contract. was not in fact a 
process invented by the plaintiff and that it was 
not a secret process and that the plaintiff was 
not in a position to confer an exclusive licence 
upon the defendant company, and upon that 
basis the defendant company asserts that it is in 
a position to claim repayment of royalties which 
they had in ract paid before the rupture took 
place under the contract. 

The relevant rules which govern proceedings 
in arbitrations of the kind of which this 

arbitra tion would form onc are the rules of the 
International Chamber of Commerce which, so 
far as rclt:vant for present purposes, provide by 
art. 3, par. I : 

A party wishing to have recourse to 
arbitration by the International Chamber of 
Commerce shall submit its request for 
arbitration to the Secretariat of the Court, 
through its National Committee or d irectly. 
In this latter case the Secretariat shall bring 
the Request to the notice of the National 
Committee concerned. 

2. The Request for arbitration shall inter 
alia contain the following information : 

(a) Names in full, description, and addresses 
of the parties, (b) a statement of the Claimant's 
case, (c) the relevant agreements. and in 
particular the agreement to arbitrate, and 
such documentation or information as will 
serve clearly to establish the circumstances of 
the case. (d) all relevant particulars concerning 
the number of arbitrators and their choice in 
accordance with the provisions of Article 2 
above. 

3. The Secretariat shall send a copy of the 
Request and the documents annexed thereto 
to the Defendant for his Answer. 

Article 4 requires the defendant to put in a 
defence within a limited period. 

Article 5 provides that-

. .. if the Defendant wishes to make a 
counterclaim. he shall file the same with the 
Secretariat, at the same time as his Answer as 
provided for in Article 4. 

Article 9 deals with a deposit which is 
required to cover the costs of the arbitration. 
Paragraph 1 provides: 

The court shall fix the amount of the 
deposit in a sum likely to cover the costs of 
arbitration of the claims which have been 
referred to it . .. 

2. As a general rule, the deposits shall be 
paid in equal shares by the Claimant or 
Claimants and the Defendant or Defendants. 
However, anyone party sha ll be free to pay 
the whole deposit in respect of the claim or 
the counterclaim should the other party fail 
to pay a share. 

3. The Secretariat may make the 
transmission of the file to the arbitrator 
conditional upon the payment br the parties 
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or one of them of the whole or part of the 
deposit to the International Chamber of 
Commerce. 

4. \Vhe" the terms of reference are 
communicated to the Court in accordance 
with the provisions of Article 13, the Court 
shall verify whether the requests for deposit 
have been complied with. 

The terms of reference shall only become 
operative and the arbitrator shall on ly 
proceed in respect of those claims for which 
the deposit has been duly paid to the 
International Chamber of Commerce. 

J do no t think 1 need read any other part of 
the rules. 

The application for a stay came before Mr. 
Justice \Vhitford in April. 1979. Notwithstanding 
the evidence to which I have referred nn point 
was taken before Ihe learned Judge, we are told. 
abollt the inability or the nlaintilf to provide the 
deposit in accordance wili\ the rules, and it was 
not suggested to the learned Judge that the 
a.rbitration agreement had become: incapable of 
perrormance. The mailer was presented upon 
the footing that the Court had a discretion in the 
malter and the Judge was asked to exercise his 
discretion in ravour or granting a stay; and on 
the othcr hand he was asked by the plaintiff to 
exercise his discretion in withholding the stay. 
The learned Judge granted tile stay, and the 
rorm of his order was this: 

This court doth order pursuant to Section 1 
of the Arbitration Act. 1975 thai all further 
proceedings in this action be stayed. (- Then 
there is a direction as to costs. and the order 
concludes with the words -] And the parties 
arc to be at liberty to apply. 

There was no appeal from that order, so at that 
stage the action stood stayed. 

Some correspondence ensured in May, 1979. 
with a letter rrom the plaintiff's solicitors to the 
derendants' solicitors saying : 

You will be aware that our client is not in a 
financ ial position to proceed to arbitration. 
and in view or the Judge's o rder that if the 
matter is not rererred to arbitration prompt ly 
either party may again apply to the coun, we 
would be gratcrul if you wou ld inrorm us as 
soon as your clients have rererred the matter 
to arbitration under the rules o r the 
International Chamber of Commerce. \Ve 
look forward to h~aring tha t this has been 
done within the ncxt few weeks. 

To which the defendants' solicitors replied: 

. . . If our clients choose not to rerer the 
matter to arbitration. we can see no grounds 

upon which your client could then apply to 
the court for his proceedings to be reinstated. 

On May 10 the plaintiff's solicitors wrote: 

... Please would you notiry us as soon as 
possible whether your clients intend to take 
the matter to arbitration, and whether they 
have a particular candidate as the arbitrator 
in mind. 

The correspondence went on. and later, on 
June 28. the derendants' solicitors wrote: 

You appear to suggest that there is some 
burden on OUf clients to commence the 
arbitration. Rererence to the ICC rules shows 
(as one would expect) that it is the claimant 
who must initiate matters. In panicular. 
under Article 3 the claimant must make the 
request for arbitration and put in his 
statement or case. Irand when your client does 
this. our client will respond under the ICC 
rules. 

On Ju ly 9. 1979. the plaintiff's solicitors 
wrote : 

We understand that your clients do not 
intend to commence arbitration proceedings. 
You are aware that it waS" made clear in the 
proceedings before the court that our client 
is not in a financial position to commence 
arbitrat ion under the ICC rules and that his 
financial position is due to your clients' 
failure to pay the royalties due under the 
agreement. In these circumstances would you 
let us know whether your clients arc prepared 
to commence the proceedings ror arbitration. 

But the defendants were not willing to initiate 
the proceedings, and so the matter was restored 
again under the liberty to apply. and on that 
restoration a rurther affidavit was put in by Mr. 
Fordham on behalf of the plaintiff. in whieh he 
said that he had made inquiries as to whether 
there was any means of the plaintiff obtaining 
financial assistance in connect ion with the 
arbitration proceed ings. and he said that a 
deposi t of the total costs must be made before 
the proceedings began and that it is usual that 
such a deposit should be paid by the parties in 
equal shares. The amount of the deposit is 
estimated in this affidavit at £1140. so that if the 
parties were req uired to contribute the denosit 
in equal shares the amount that the plaintiff 
would have to find would beofthe order of £570. 
It was said that a suggestion had been made by 
the court of arbitration that possibly a ba.nk 
guarantee might be accepted in substitution ror 
cash., but that the plaintiff had enquired as to 
whether he could obtain a bank guarantee and 
the bank or whom the inquiry was made was 
nOt willing on the basis of the infonnation 

I , 
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provided to them to provide the guara.ntce 
sought. In par. 9 Mr. Fordham says: 

1 am informed by the Plain tiff and ve ri ly 
believe that he is unable to provide the 
deposit required by the ICC court of 
arbitration from his own resources. In the 
circumstances I ask this Honourable Cou rt to 
femove the stay on the present proceedings 
on the ground that the agreement to arbitrate 
is incapable of being performed. 

Various further a ffidavits were filed but I do 
no t think 1 need go through them in detail. 

The matter came again before Mr. Justice 
Whitford on Ju ly 4.1980, >od the learned Judge 
thcn removed the stay. I think his reason for 
doing so can be found concisely stated at the end 
of his judgment where he said : 

\Vhere you have an agreement that any 
dispute arising in connection \\"ith an 
agreement shall be settled and it is claimed 
that there is a dispute - the plaintiff contends 
that he is owed money and the defendants 
contend that he is wrong - and you get a 
situation in which the one party tthe plaintiff) 
wants the matter settled and the other party 
(the defendants) say it should be settled but 
only by arbitrat ion. and the situation in 
practical terms is that the plaintiff cannot 
tiring the arbit ration and the defendant will 
not. then it is. as a matter of common sense. 
a n arbitration agreement that is inCOl pable of 
being performed . 

On this appeal Mr. Rokison for the appellant 
defendants has submitted tha t the question is 
one of construction of s. 1 of the Act. and 
in this particular case it is a qucs tion of 
construction of the words " or inc<l pable of 
being performed". He says that thc words 
of exception in s. I (I) are all words which 
contcmpl:lIe that there is no enforceable 
arbitra tion agn."Cment on the ground either that 
the a~rC"Cment is fo r some reason null and void 
o r thai it is inopcr.::uivc:. or that it is incapabk of 
being performed in the sense that circumstances 
have become such that it is impracticable to 
c..1.rry the agreement into effect and that it has 
ix'Com\! frust rated in law. He says that mere 
Impecuniosity in the case of one of the parties 
(0 thl! artlilration agreement is nOt such a 
circumsta nce: it docs not rcnder the agreement 
inc3r':lble (If being performed. It merely renders 
one party unable to discharge his part under 
Ihe :1~rcemcnt. He says th:1t incapability 
of pcrform::lOce imporls finali ty and tha t 
impecuniosity is not either final o r irrevocable. 
He points out that in the present case the 
plaint iff's claims wi ll not , any of them. sta.r t to 
be statute barred until some time in 1982 and 
that it is impossible at the present juncture to 

say that at no time between now and then will 
it be impracticable for the plaintiff to carry out 
his part of the arbitration agreement. 

On the other hand, Mr. Budd for the 
respondent plaintiff says that the Court should 
construe s. 1 of the 1975 Act in a broad way so 
as to give it a sensible common sense practical 
effect, and that the words "incapable of being 
perrormed" should be const rued in the sort of 
way in which I think Mr. Justice Whitford was 
indeed prepared to read them, so that any case 
in which there was a real pract ica l difficu lty in 
proceeding with the arbitration proceedings 
would be one which could be described as 
having become incapable of performance within 
the meaning of the section . He says that the 
stay was properly removed by the learned Judge 
because the case falls within the words of the 
exception in s. I (t). that is to say within the 
words "incapable of being performed". 

That is the point which I think stands in the 
fo refront of the prescnt case; what is the proper 
constructi on and effect at's. 1 (I )? In considering 
that question I am prepared to assume in the 
plaintiff's favou r that he is incapable of finding 
the deposit. although I am bound to say that l 
am not at all satisfied that the evidence 
establishes that in at all an absolute sense. 
In my judgment. on the true const ruction of 
these words. " incapable of bei ng performed" 
relates to the arbitration agreement under 
consideration. The incapaci ty of one party to 
that agreement to implement his obligations 
under the agreement does not, in my judgment. 
render the agreement one which is incapable of 
performance within the section any more than 
the inability of a purchaser under a cont ract for 
purchase of lan el to fi nd the purchase price when 
the time comes to complete the sale could be 
said to render Ihe contract fo r sale incapable of 
performance. The agreement only becomes 
incapable of performance in my view if the 
ci rcumsta nces are such that it could no longer 
be performed. even if both parties were ready, 
able and will ing to perform it. Impecuniosity is 
not, I think. a circumstance of that kind. 

The sec tion is. as I rulve said. mandatory in 
its terms; the Court is under an obligation to 
slay the proceedings at law unless the agreement 
is null and void. inopcralivc. o r incapable of 
being performed. If it could be shown that, 
owing to events wnich occurred since the stay 
was imposed. the arbitration agreement had 
become incapable of performance I th ink the 
COlirt would vcry probably be righ t in li fting 
the stay. But it secms to me that . unless the 
circumstances at the time when the matter was 
before the learned Judge in July 1980 were such 
that if a stay had then been sought it could 
properly have been refused, it cannot have been 

r 
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plaintiff will, owing to circumstances, fai l to 
take the steps requisite 10 be taken by him as 
claimant. The question therefore is whether it 
would be correct in such circumstances to say 
that the arbitration agreement is incapable of 
being performed. The true analys is of the 
situation will be that the claiman t is incapable of 
performing an obligation which is incumbent 
upon him if the arbitration is to proceed. but 
the respondent to the arbitration on t ~c oth~r 
hand will be capable of performmg hiS 
obligations under the rules applicable to the 
arbitrat ion once the arbitration commences. In 
such circumstances ought the Court to express 
itself as satisfied - and that is the wording of 
the Act - that the arbitration agreement is 
incapable of being performed? I think the 
answer to that question is quite plainly No. 
Take the example given by my Lord of an 
agreement between a vendor and a purchaser on 
the sale of land. assume that the purchaser is 
on the verge of bankruptcy owing to som.c 
suuervcning circumstances. In such a case It 
would cJc.arly be right to say that the purchaser 
is incapable of performing his part of the sale 
agreement. but it would not be right to say that 
the sale agreement is incapa ble . of being 
performed . What will have happened 10 the c~ 
supposed is that onc par.ty to the agree.me~t IS 

incapable of perfo rming the obhgatlo~s 
incumbent upon him and the o ther party IS 

capable. That is not the situat io~ ~hic h 
is required by s. I of the Act to eXist If the 
Court is to make an exception and not stay 

I the action. For the .stay. to be lifted in present 
circumstances. [ thmk 11 would be necessary 
to re·write the sub·section. It would have to 
read - and I leave out unnecessary words: 

Any party to the proceedings Olay apply to 
the court to stay the proceedings; and the 
Court. unless satisfied that the arbitration 
agreement is null and void. inoperat ive or 
incapable of being performed by the other 
party to tilt procet!dings, shall make an order 
staying the proceedings. 

To my mind quite clearly we are not justified 
I in making: that alteration to the wording of the 

sub·section. 

Furthermore. it seems to me that inabi lity to 
perform the agreement b~ reaso~ . of ~he 
impecunios ity of one party ralscs admIOlst ratlve 
problems which cannot possibly have been 
contemplated by Parliament when th is section 
was introduced. Is the Court to assess in some 
way the financial resourceS of a party? Is the 
Court to draw up a sort of balance sheet, 
estimate the totality of the assetS of the relevant 
party, valuing his vested and contingent an.d 
reversionary interests, his dwellinghouse and hiS 
personal effects, and then subtract his liabilities 

in order to reach a conclusion as to his financial 
resources ? Or how otherwise is an alleged case 
of impecuniosi ty to be put to the test 1 As. 1 have 
said. I do not th ink that such an exercise can 
ever have been in the mind of Parliament. 

The respondent sought to rely on the Bremer 
Vulkun case [1980J 1 Lloyd's Rep. 25l . There 
the Court interfered at the instance of the 
arbitrating respondents. because the arbitrating 
claimants had been guilty of inexcusable and 
inordina te delay amount ing to repudiatory 
conduct. Lord Denning, M,R .• indicated during 
the course of the case that in his view the Court 
might also interfere where the arbitrating 
respondents had been guilty of rcpudiatory 
conduct. But in the instant case the respondents 
have not defaulted in any way. so far as I can 
sec, in the obligat ions which arc incum bent 
upon them under the arbitration agreement: nor 
have they threatened in any way to default on 
the obligations which will be incumbent on them 
under the rules of the International Chamber of 
Commerce once the arbi tra tion is under way. 
The respondent to this appeal sought to asser t 
that there was some obligation on the defendants 
in the action to put up the whole of the deposit 
which will be required under the arbitration 
rules to enable the plaintiff to proceed with his 
arbitration. That seems to me with all due 
respect to be a fa ntastic assertion. as it would 
impose an obligation on a d~fe,:d;:lnt to come .to 
the fi nancial rescue or a plamlJff to enable him 
to prosecute his claim. 1 think there is no such 
obligation. Therefore 1 think it cannot p~ssibly 
be said that the defendants have been Gu ilty of 
any repudia tory conduct. 

The plaintiff's misfo rtune, as it seems to me. 
really stems from two facts. First that legal aid 
unfortunately is not available in arbitration 
proceedings, and secondly Iha'. su b-so (1) ?f s. 1 
is mandatory and not dlscrcllonary. If It had 
been discretionary it is possible - no more than 
possible - that the Court might have been in a 
position to assist the claimant. But as matters 
stand I think it is impossible for the Court to 
come to the rescue of the plaintiff in any way 
and 1 think fo r the reasons given by my Lord 
and the few observa tions 1 have made that this 
appeal must be allowed. 

[App£?ol ul/owed; the order of Mr. Justice 
Whitford of July 4, 1980 to be discharc"l. The 
costs ill the Court of Appeal alld the Court belolV 
to be paid by the rt!spolldcnr. Ihe ord~r for costs 
not to be enfo rced without Icave of the Court. 
Legal aid taxation of the plaintifFs costs. Leave 

to appeal to the House 0/ Lords re/used.] 

-

.~,~. -=-..,---.,,~------.----- .--.,...~----.-
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I right for the learned Judge to li ft the stay which 
he had earlier granted. In the circumstances of 
the present case it seems to me that if a stay had 
been sought in July. 1980, the circumstances 
were not thcn such.. and I do not think they are 
such today, as would have made it proper to 
refuse the stay_ Consequently in my judgment 
the circumstances are not such as to enable the 
Court to li ft the stay, having regard to the dUlY 
which is imposed by the section on the Court to 
stay the legal proceedings unless the agreement 
is null' and void, inoperative or incapable of 
being performed. This is not a matter in respect 
of which the Court has a discretion, for the 
legislature has imposed an obligation upon the 
Court to stay proceedings at law unless the case 
falls within the words of the exception. 

I can see no justification for the suggestion 
which has been made, that the defendants were 
in this case under any obligation themselves to 
initiate the arbitration proceedings on account 
of the plainti ff's difficulties in initiating them. 
It is clear from the ICC fules that it is the duty 
of the claimant to formulate his claim in the 
first instance. At that stage he does not have to 
find the deposit. It is then for the respondents to 
put in their defence, and it is only after that 
stage has been reached that any question of 
finding the deposit arises. It is for the arbitration 
court to decide by whom the deposit shall be 
paid, and if the deposit is to be paid partly by 
one party and partly by another, to decide in 
what proportions it is to be paid. It is for the 
parties to abide by whatever directions that 
court gives in that respect. It has been suggested 
by Mr. Budd that the defendants here are under 
an obligation to provide the whole of the 
deposit because of the plaintiff's inability to 
provide any part of it and bec.use the defendants 
have entered into the arbitration agreement 
(cl. 12 of the contract). I can see no good basis, 
if Mr. Budd will forgive me for saying so, for 
that submission. Still less do I think it can be 
said that the defendants in failing to offer to 
provide the deposit have been guilty of a 
repudiatory breach of the arbitration agreement 
when, as Mr. Rokison points out, they have not 
in fact been asked to provide any part of it by 
anybody. 

The defendants have indicated that if the 
plaintiff pursues his claim they may be disposed 
to raise a counterclaim. Hitherto the plaintiff 
has not propounded any claim in the arbitration 
proceedings, and so the question of whether or 
not the defendants would counterclaim in the 
arbitration proceedings has not yet arisen. But 
in any event, the defendants in my view are 
under no obligation to counterclaim if they do 
not choose to do so; they arc perfectly entitled to 
sit quiet and wait for the plaintiff to take his 

course. That I think appears from what wa,; I 
said in this Court in Bremer Vlllkan Schjffbau 
lind Maschillell Fabrik v. South India Shipping 
Corporolion Ltd. reported in [1980] I L1oyd's 
Rep. 255 and [1980] 2 W.L.R. 90S, particularly 
in the judgment of Lord Justice Roskill. 

In my judgment the plaintiff cannot rely on 
his own inability to carry out his part of the 
arbitration agreement as a means of securing a 
release from the arbitration agreement. The 
arbitration agreement remains an agreement 
which is perfectly capable of being performed if 
the parties are themselves capable of performing 
it , and to construe s. 1 (I) in a way which would 
allow a plaintiff or claimant in arbitration 
proceedings to say, "I am unable to perform my 
part of the arbitration agreement, therefore the 
arbitration agreement has become incapable of 
performance, therefore the stay on the 
proceedings in the Court of law should be 
lifted" appears to me to be one which is quite 
contrary to the effect and the policy of the 
section. 

For those reasons, with deference to the 
learned Judge and with considerable sympathy 
for the point of view which he took, because it 
is a difficult position in the present case, I 
nevertheless think that · he was mistaken in 
lifting the stay, and I wou ld allow this appeal. 

Lord Justice BRIGHTMAN: I entirely 
agree. I have much sympathy for the plaintiff in 
the financial predicament in which he finds 
himself. but I also think that the appeal must be 
allowed. 

In my view the first submission made by the 
appellants' Counsel in opening his case is 
decisive. The submission was this: the fact. if it 
be a fact, that the plaintiff has insuffic ient 
financial resources to initiate or prosecute an 
arbitration for the purpose of settling the 
current dispute does not mean that the 
arbitration agreement is incapable of being 
performed within the meaning of s. 1 of the 
1975 Act. This is a pure question of construction 
of a relatively simple phrase in the context in 
which it is found. The rules of the International 
Chamber of Commerce relating to arbitrations, 
which govern this particular arbitration 
agreement, make provis ion for a sum to be 
deposited at an early stage of the arbitration in 
respect of the costs of the arbitration, and it is 
likely, I think almost inevitable, that a direction 
would be given fo r the assessed sum to be 
depos ited , in part at least, by the claimant. I will 
assume for present purposes that the plaintiff 
will not be able to place on the table that sum 
by way of his contribution to the deposit. So in 
those circumstances the arbitration will never 
get under way, for the simple reason that the 
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