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Facts 
Coop Intemationlil Pte Ltd (the appellants) entered into a distributorship 
agreement with Ebel SA (the respondents) on I April 1995 which provided 
vide ,el 12.2 for arbitration in Switzerland according to Swiss rules as a 
means to resetVe their disputes. In July 1996, both parties terminated the 
distributorship agreement. Instead of adhering to the termination clause in 
the distributorship agreement, they entered into a separate termination 
agreement dated 2 July 1996 with terms different from that provided in the 
distributorship agreement. The termination agreement did not provide for an 
arbitration clause and stated that the distributorship agreement would lapse 
after the respondents had appointed a new distributor. There was no dispute 
relating to the distributorship agreement, which was superseded by the 
termination agreement. 

On 4 September 1996, the parties reached a third agreement 
(4 September agreement) which was In the nature of a settlement 
agreement. By the time this agreement was signed, the distributorship 
agreement had lapsed. 

The 4 September agreement provided for the payment of a fixed sum of 
S$3,911,596.65 net of all charges by the respondents to the appellants by 
4 October 1996, failing which a daily interest charge of 8% per annum 
based on 360 days would be imposed on the amount unpaid. On or about 
10 October 1996, the respondents remitted Swiss francs 3,100,000 to pay 
for the amount owed to the appellants under the 4 September agreement. 
That amount when converted at the prevailing rate of 1.1225 (as at 
10 October 1996) came to only S$3,489,050 leaving a short fall of 
S$422,546.65. 

The appellants claimed for this shortfall including 8% per annum 
contractual interest on tfie outstanding amount and applied for summary 
judgment. The respondents applied to stay the proceedings. 

The respondents c laimed that the amount paid on the 10 October 1996 
should not have been converted at the prevailing rate of 1.225. They 
contended that there was an oral agreement on 4 September that the 
exchange rate had been fixed at 1.18 (the rate used in the 4 September 
Agreement) for payment of the settlement sum. The respondents claimed 
that this dispute was connected with the distributorshIp agreement and had 
to be referred to arbitration under cI 12.2 of the agreement, hence their 
application to stay the proceedings. 

The appellanL~ opposed the respondents' application on the grounds that 
there was no dispute arising out of or in connection with the distributorship 
agreement, the distributorship agreement had been terminated, the parties' 
respective rights had been compromised under a fresh agreement and there 
was no dispute to be referred to arbitration. 

The respondents' application was allowed by the assistant registrar who 
made no order on the appellants' application for summary judgment and 
s tayed all further proceedi ngs pursuant to s 6 International Arbitration Act 
(Cap 143A, 1995 Ed) (fAA). The appellants appealed against this order. 

Held, allowing the appeal: 
( I) It was not necessary to look at the distributorship agreement and 

.termination agreement between the parties to understand or resolve the 
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present dispute. The panies had <;:ompromised their rights by the 
4 September agr~ement in which no arbitration clause had been 
provided for (see 'I !2). 

(2) The amounts payable by the respondents to the appellants were 
finalised in Sia~re dollars to avoid future disagreements including 
fluctuations in currency exchange rates. The parties agreed to use the 
latest ex-factory price in Swiss francs to value stocks as it was too time 
consuming to obtain the actual purchase price of each item because of 
the large amounts of stocks purchased at various times. It was agreed, 
to account for freight, insurance, banking, interest and other charges 
that the appellants would be compensated by a better exchange rate. 
The numerous issues that had been settled could be seen from the 
extensive calculations with allowances being made for the currency 
conversion rate. This supported the appellants' contentions that final 
settlement figures were to be denominated entirely in Singapore dollars 
(see 'I 15-19). 

(3) The arbitration clause in the distributorship agreement was of very wide 
import but was not unlimited in its scope. The issues in dispute had to 
have arisen out of or been reasonably connected with it. If the dispute 
concerned a breach of the agreement itself or the interpretation of its 
.terms then the arbitration clause would have covered it. If the dispute 

.. concerned a transaction entirely unrelated to the distributorship 
agreement, then the arbitration clause could not have applied. The 
parties had further agreed that the distribution agreement, including the 
arbi tration clause, would lapse. They could not resurrect the lapsed 
agreement and subject the 4 September agreement to it (see '124-28). 

(4) The issue was whether the new agreement was merely supplemental to 
or in variation of the first agreement, or if it was one which was wholly 
separate and independent of the first agreement. Whether the 
arbitration clause could have been construed to cover both agreements 
was also a question of construction. Where two agreements could be 
regarded substantially as one agreement rather than two separate 
agreements, then it was likely that the arbitration clause in one 
agreement would also govern disputes arising out of the other 
agreement. If in reality the two agreements were distinct and separate 
agreements which could not be viewed properly as one agreement with 
varied or additional terms, it would be less likely for an arbitration 
clause in one agreement to be applicable in the other without some 
appropriate words in either agreement indicating such intention. There 
was no presumption that the parties agreed to refer disputes arising in 
all subsequent agreements to arbitration. The 4 September agreement 
made no reference either to the distributorship agreement or to any of 
its terms and was not expressed as a supplemental agreement to vary or 
add to the distributorship agreement. It was a wholly independent 
agreement (see '130-36); Wade-Gery v Morrison (1877) 37 LT 270, 
Faghirzadeh v Rudolf Wo/ff(SA) (Pry) LId [1977] I Lloyd's Rep 630, 
Overseas Union Insuran ce v AA Mutual Insuran ce [l988J 2 Lloyd's 

A. 

B 

c 

D 

E 

F I 

G G 

H H 

I 

 
Singapore 

Page 3 of 35

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



A 
A. 

n B 

c C 

• 
D D 

E E 

F F 

• 
G G 

H H 

I I 

(1998) 3 SLR Coop International Pte Ltd v Ebel SA (Chan Seng Onn JC) 673 

Rep 63 and Batshita International (Pte) Ltd v Lim Eng Hock Peter 
[1997]1 SLR2'4 1 distinguished. 

(5) The respondents' allegation that the 4 September agreement had not 
incorporated the oral agreement to fix the exchange rate and wrongly 
stipulated Sfilgapore dollars as the currency of payment when it should 
have been Swiss Francs ran foul of s 94 Evidence Act (97, 1990 Ed) . 
The respondents were attempting to admit oral evidence of prior 
negotiations to vary .or contradict the agreed and written terms, which 
were signed by the parties. The respondents were precluded from 
raising these allegatians. When such evidence was excl uded, there was 
really nathing much left in the respondents' applicatian for a stay of 
proceedings (see 'I 4~). 

(6) The question whether the arbitration clause in the distributorship 
agreement gaverned the dispute arising out of the subsequent 
compromise agreement .of 4 September, being purely a queslion .of 
construction, depended on the peculiar facts and circumstances 
particularly the nature .of the dispute, relevant agreements and ambit of 
the arbitratian clause relied upan. Whally new rights and .obligations 
were substituted in place .of thase under the distributorship agreement. 
It did not occur to the parties to consider how disputes under the 
ca mpromise agreement wauld be resolved. It could not be assumed that 
they intended to have resolutian by arbitratian. There had ta be an 
express choice of arbitratia n if intended. Otherwise the court's 
jurisdictian was not ousted. Implicatian of contractual terms into a 
written agreement, particularly foreign arbitratian clauses .or fareign 
jurisdictian clauses could not be readily implied (see ,{54-55, 58, 61). 

(7) The 4 September agreement was signed in Singapore after extensive 
negatiatians and stock checking In Singapore. Nathing In the 
agreement stated that the laws .of Switzerland gaverned the agreement. 
Clearly, in the absence of anything else the agreement had to be 
gaverned by Singapore law and the Singapore courtS wauld have 
jurisdictian to try any dispute arising under it. There was no question .of 
staying the proceedings (see '{65--66). 

(8) The parties were clear about the currency of Singapare dollars. The 
respondents attempted ta withhold moneys, but did not dispute liability 
to make payment under the 4 September agreement. The respondents 
admitted the exchange rate .of l.18 used far calculations, then 
unilaterally used this when it was time ta make payment. They ignared 
the 4 September agreement. If parties agreed that the payment of a debt 
was ta be in a particular currency the debtar had ta pay in that currency 
or in another currency, which when canverted at the prevailing 
exchange rate, would give the same amount in the stipulated currency. 
The creditor was entitled ta demand that the debt be sat isfied in that 
st ipula ted currency (see '{78); Barclays Bank International Ltd v Levin 
Brothers (Bradford) Ltd [1977] QB 270, Wadley Ltd v Tunku Adnan 
[199 I] 3 MU 366; [1991] SLR 271 and Tengku Aishah v Wardley Ltd 
[1993] I SLR 337 followed. 
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(9) The respondents did not dispute the appellants' assertion that there Was 
no agreement to have. the exchange rate fixed at 1.18 at whichever date 
of remi~ce and whateVer the prevailing exchange rate. There was no 
agreement that 1.18 was to be used as the fixed exchange rate. There 
could be no ass.llJPption of thi~ exchange rate. The respondents Were 
also precluded by s 94 of the EVIdence Act from adducing oral evidence 
on a clear unambiguous document (see 'I 85-90); Koh Siak Poo v 
Perkayuan OKS Sdn BM & Ors (1989J 3 MU 164 and Wong Kai 
Chung v Automobile Association of Singapore (1993] 2 SLR 577 
followed. That the respondents had not succeeded in raising any 
arguable or triable issue with respect to their alleged oral agreement 
(see 'I 91). 

(10) There were extensive submissions concerning the applicability of the 
IAA to the arbitration clause in the distributorship agreement. This 
issue was no longer material as it was found as a matter of construction 
that the clause did not extend to the 4 September agreement. If however 
such construction was wrong then the proceeding~ had to be stayed as 
the court had no discretion in the matter having regard to s 6(2) IAA. 
The fact that there were no triable issues was irrelevant so long as there 
was a dispute (see '197-99); The Dai Yun Shan (1992] 2 SLR 508 and 
Hayter v Nelson Home Insurance Co (1990] 2 Lloyd's Rep 265 

. followed . 
( II) If the granting of the stay was discretionary and not mandatory then the 

court would have exercised its discretion to give due weight to the 
arbitration clause making Swiss Law the proper law. This was not 
within the category of clear and unarguable cases where there was in 
reality no dispute between parties to be referred for arbitration. The 
proceedings would have been stayed thereby to give effect to the 
arbitration clause. The principles used in summary judgment 
proceedings were not an exhaustive means of weighing claims. Read 
together with s 7 of the Arbitration Act (Cap 10), applications for a stay 
related to the larger issue of jurisdiction (see 'I 100-103); Kwan 1m 
Tong Chinese Temple & Anor v Fong Choon Hung Construction Pte 
Ltd (1998] 2 SLR 137 and Ulli·Navigatioll Pte Ltd v Wei Loong 
Shipping Pte Ltd (1993] 1 SLR 826 followed . 

(12) Clause 12.2 of the distributorship agreement was an international 
arbitration agreement because the respondents had thei r place of 
business outside Singapore. One requirement of s 5(2) IAA for an 
arbitration agreement to be considered international in nature was 
satisfied thereby. The lAA and Model Law did not apply to domestic 
arbitration unless parties agreed in writing that it applied. The lAA and 
Model Law applied to international arbitration unless the parties opted 
out. The question was what the parties had to do if they intended to opt 
out of the IAA and Model Law and how clearly this was to be 
expressed, bearing in mind that the lAA was mainly to implement the 
United Nations Commission on International Trade Law (UNCITRAL) 
Model Law on International Commercial Arbitration on an 'opt-out' 
basis (see '1106-108). 
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A. A (l3)It was necess'!f)' to look at ihe Arbitration (Foreign Awards) Act 
(Cap lOA) (AFFA) which was repealed when the IAA was enacted to 
see how the IAA operated. Under the repealed AFFA there was no 
opting out pr?vision similar to s 15 1AA. A stay of proceedings was 
mandatory ~hen the arbitration agreement provided for arbitration in a 

B 
foreign state. There was no need to cater for opting out of AFFA when 

B the arbitration was to be conducted outside Singapore which would 
then fall entirely under the jurisdiction of the foreign state. The 
legislature intended all along since enaCOTIent of AFFA that a stay was 
mandatory when the arbitration clause called for arbitration in a foreig n 
state. There was no reason why after the LAA was enacted and AFFA 

C C repealed, a Swiss pany as in the present case, who had agreed with a 
Singapore party to arbitrate their dispute in Geneva under Geneva 
Rules would be subject to a discretionary s tay regime, but had it been 
under AFFA, it would have been mandatory (see 'I 122-127) . • ( 14) The IAA incorporated most of the comprehensi ve rules of UNCITRAL 
Model Law. There was the need to allow panies to opt o ut of the Model 

D D Law so that parties had the widest possible fl exibi lity if they chose 
arbitration in S ingapore. This was the background against which s IS 
IAA had to be construed. The IAA could not have any extraterritorial 
reach if panies chose to arbitrate in a foreign state so that panies had to 
opt ou t of it. Section 151AA only applied if panies chose to arbitrate in 
Singapore as panies would be subject to the Model Law procedures 

E E unless they took advantage of s 15 IAA to opt o ut entirely o f the Model 
Law and Pan II IAA. This was pan of the Government's policy t.o 
encou rage the growth of arbitra tion in Singapore by not unnecessarily 
constrai ning parties to any fixed set of procedures (see '11 28-129). 

( 15) The scheme of the IAA was intended on ly to apply to arbitrations in 

F F 
Singapore. When parties chose another place of arbitration in a foreign 
country Parliament never intended the IAA and Model Law to apply to 
that foreign arbitration such that panies had to expressly opt out of 

• those procedures pursuant to siS. Comity o f nations and reciprocity 
dictated that a foreign country's own substantive laws and procedures 
governed the conduct of arbitration within their own territory a nd had 

G G to be respected for this reason. Section 15 could no t be invoked for the 
purpose of depriving s 6 IAA of its efficacy when arbitration was to 
take place outside Singapore. The construction was supported by an 
I (2) Model Law where it was ciear that none of the anicles in the Model 
Law except arts 8, 9, 35 and 36 applied when the place of arbitration 

H 
was not Singapore. The Model Law was irrelevant when arbitration 

H was outs ide Singapore. This construc tion of s 15 was also suppo rted by 
the commentary in paras 12, 13 , 16,21 and 22 of the ' Explanatory note 
by the UNCITRAL secretariat on the Model Law on Internat ional 
Commercial Arbitration' (see 'I 130- 134, 139-141). 

( 16) By choosi ng proced ures alien and contrary to the mandatory provisions 

I in the Model Law or Pan IT of the lAA for arbitration in Singapore, 
I parties wou ld have opted out by implicatio n. Section 2 AA was very 

wide and would cover all arbitration agreements whether domestic or  
Singapore 

Page 6 of 35

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



676 

• 

• 

Singapore Law Repons [1998J 3 SLR 

international. When Part II and the Model Law in the lAA applied, the 
AA was not applieable. When Part II and the Model Law were 
inapplicable, the AA would apply. There would be no lacunae in the 
law (see '1146-147). 

(17)If the AA applied then the stay under s 7 AA was discretionary. 
Parliament legislated that within Singapore, international arbitrations 
(including non-international arbitration) following the Model Law 
procedures would corne under the 1AA for which a stay was mandatory, 
whilst those that did not apply the Model Law would corne under the 
AA for whlch a stay was discretionary. For arbitration agreements to 
arbitrate outside Singapore, the stay would invariably be mandatory 
whether or not parties agreed to follow the Model Law for arbitration 
(see 'I 149); Kwan 1m Tong Chinese Temple &: Anor v Fong Choon 
Hung Construction Pte Ltd (1998)2 SLR 137 followed . 

(Editorial Note: The respondents' appeal to the Court of Appeal vide CA 
38/98 was heard on 4 August 1998 (Y ong Pung How CJ, Karthigesu and LP 
Thean JJA) and dismissed.) 

Case(s) referred to 
Barclays Bank International Ltd v Levin Brothers (Bradford) Ltd [1977] 

. QB 270 (folld) 
Batshita International (Pte) Ltd v Lim Eng Hock Peter [1997] I SLR 241 

(distd) 
Dai- Yun Shan, The [1992] 2 SLR 508 (folld) 
Faghif7.adeh v Rudolph Wolff (SA) (Pry) Ltd (1977] I Lloyd' s Rep 630 

(distd) 
Hayter v Nelson Home Insurance Co [1990] 2 Lloyd's Rep 265 (folld) 
Kianta Osakeyhtio v Britain and Overseas Trading Co Ltd [1954] I Lloyd's 

Rep 247 (folld) 
Koh Siak Poo v Perkayuan OKS Sdn Bhd &: Ors (1989]3 MU 164 (folld) 
Kwan 1m Tong Chinese Temple &: Anor v Fong Choon Hung Construction 

Pte Ltd [1998) 2 SLR 137 (folld) 
Overseas Vnion Insurance v AA Mutual Insurance [1988]2 Lloyd ' s Rep 63 

(distd) 
Taylor v Warden Insurance Co (1933) 45 Lloyd LR 218 (folld) 
Tengku Aishah v Wardley Ltd [1993] I SLR 337 (folld) 
Vni-Navigation Pte Ltd v Wei Loong Shipping Pte Ltd (1 993 ) I SLR 876 

(fo lld) 
Wade-Gery v Morrison (1877) 37 L T 270 (distd) 
Wardley Ltd v Tunku Adnan [1991] 3 MU 366; [1991] SLR 271 (folld) 
Wong Kai Chung v Automobile Association of Singapore [1993]2 SLR 577 

(folld) 

Legislation referred to 
Arbitration Act (Cap 10) ss 2, 7 
Arbitration (Foreign Awards) Act (Cap lOA) 
Evidence Act (Cap 97, 1990 Ed) s 94 
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A International Arbitration Act(Cap 143 A, 1995 Ed) ss 3( I). 5. 6. IS. 26 
Arbitration Act [Switze'rland] art 176(2) 

B 

C 

Arbitration Act 1950 [UK] s 37(2)(c) 
International Arbitration Act 1974 [Australia] s 21 

~ ;>,-'" .. 

Lawyers 
Andrew Ong (Rajah & Tann) for the appellants . 
Jason Chan (Allen & Gledhill) for the respondents. 

Chan Seng Onn JC: This is an appeal against the decision of the learned assistant 
registrar making no order on the plaintiffs' application for summary judgment and 
staying all further proceedings pursuant to s 6 of the International Arbitration Act 
(Cap 143A, 1995 Ed) (IAA). 

2 I allowed the appeal and I now give my reasons . 

Brieffacts 

o 3 The appellants, a Singapore registered company, entered into an exclusive 
distributorship agreement with the respondents, a Swiss company having its 
principal place of business in Switzerland. to distribute the respondents' Ebel 
watches. in Singapore, Malaysia, Indonesia. Brunei and Thailand for a period of 
five years with effect from 1 April 1995. 

E 4 In the distributorship agreement, the parties provided for arbitration as a 

F 

G 

H 

I 

means to resolve their disputes . Clause 12 of the agreement provides as follows: 

12 Applicable Law and Arbitration 

12.1 The prescnt agreement shall be governed by the laws of Switzerland. 
12.2 Any disputes ari sing out of or in connection with the present agreement shall be 

finally settled by one arbitrator in accordance with the Rules of Arbitration of the 
Chamber of Commerce and Industry of Geneva. Switzerland. in particular its art 
31 providing for an expedited procedure. The arbitral tribunal shall have its seat 
in Geneva. but may choose to hold its session at any other place. 

5 Sometime in July 1996, both parties decided to terminate the distributorship 
ag reement. The reasons for termination need not concern us here. The termination 
clause in the distributorship agreement was not adhered to. Instead. they entered 
into a separate termination agreement dated 2 July 1996 with terms different from 
that provided in the distributorship agreement for termination. This new 
termination agreement had provisions relating to advertising and promotion 
responsibilities, collection of outstanding debts, prices and payment terms for 
stocks and payment for the remuneration of the general manager of Ebel Division. 
However, no arbitration clause was provided for. 

6 The termination agreement further stated that the distributorsh ip agreement 
would lapse after the respondents had appointed a new distributor. On the facts of 
this case. there clearly was no dispute relating to any of the terms of the 
distributorship agreement. So there was nothing to be referred to arbitration under 
cI 12.2 of the distributorship agreement. The termination agreement thereafter 
superseded the distributorship agreement.  
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7 About two months later on 4 September. 1996, the parties reached a third 
agreement (hereinafter refen:ed tQ as the '4 September agreement ') as follows: 

Further to our final discussion held on 4 September 1996. the following amounts as 
listed below has been agree..sl; 

-"" 
Si 

(A) Stocks 4.098,233.21 B 
(B) Spare Parts 
(C) Payment to Christian Cornut 
(D) Movement Overhaul 
(E) A & P - Contribution from Ebel 
(F) - July's expenses to be reimbursed 

200,000.00 
25,000.00 

521.40 
51,999.61 
68,951.42 

- Aug's expenses to be reimbursed 
(G) Tools and Equipment 

28,563.68 C 

(H) Bracelets replaced by Coop free of charge 
(I) Outstanding owing to Ebel SA 

Total due from Ebel SA 
Add 3% GST on (A) only 

Total (inclusi ve of GST before AlC recei vables) 

23,157.50 
23,143.34 

1730.920.51 ) 

3,788,649.66 
122,947.00 

3.9 11.59665 

This amount of S$3,911,596.65 nett of all charges is to be paid by Ebel SA to Coop by 
4 OctOber 1996 latest, otherwise a daily late payment charge of 8% pa based on 360 days 
wi ll be imposed. 

D 

AlC receivables (refer to allachment A & B) 
Si E 

360,509.74 

The above wi II reimbursed to Coop by Siber Hegner (SEA) Pte Ltd. 

Ebel SA undertakes 

( I) to sellle all A&P payments not included in this statement even if the invoices are F 
addressed to Coop International. 

(2) to pay Coop any amount over and above the amount listed under (B) above upon 
confirmation by Ebel SA of the actual value of spares returned. 

We will endeavour to retum the spare parts and relevant Ebel documents to Ebel SA by 
4 October 1996. 

8 This 4 September agreement was in the nature of a settlement agreement. By 
the time this agreement was signed, the distributorship agreement had lapsed. The 
4 September agreement provided, interal ia, for the payment of a fixed sum of 
S$3,911,596.65 net of all charges by the respondents to the appellants by 
4 October 1996, failing which a daily interest charge of 8% per annum based on 
360 days would be imposed on the amount unpaid. It may reasonably be inferred 
that the interest charges, if payable, would also be in Singapore dollars. 

9 On or about 10 October 1996, the respondents remitted Swiss Francs 
3, 100,000 to pay fo r the amount owed to the appellants under the 4 September 
ag reement. That amount when convened at the prevailing exchange rate of 1.1225 
(as at 10 October 1996) came to only S$3,489,050 leaving a shonfall of 
S$422,546.65 . 

G 

H 
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A 10 The appellants claimed for this shortfall including 8% per annum contractual 
interest on the outsta,nding amount and applied for summary judgment. The 
respondents on the other hand applied to stay the proceedings. 

B 

c 

o 

E 

F 

G 

H 

I 

I I The appellants ppposed the respondents' application on the followin g 
grounds, each of wh'ich they contended, would be sufficient for a refusal of stay: 

(a) There was no dispute arising out of or in connection with the distributorship 
agreement 

(b) The distributorship agn:emenl had been terminated and the parties' respecti ve 
rights had been compromised under a fresh agreement. 

(c) There was no dispute to be referred to arbitration. 

Application/or summary judgment 

12 I shall deal with the appellants' application for summary judgment first. The 
appellants rely solely on the 4 September agreement. Quite rightly, nothing turns 
on the distributorship agreement or the tennination agreement. It is not necessary 
to look at these two earlier agreements to understand or resolve the present 
dispute. The parties had compromised their respective rights under a fresh 
agreement in which no arbitration clause had been provided for. 

I ~ . I will now set out briefly the circumstances that led to the compromise 
agreement. According to the appellants, the respondents sent their representative 
Mr Jean Michel Bonjour to Singapore to finalise outstanding issues between them. 
The inventory stockl ist, prices of inventory and the mechanics of handing over the 
stock to the new distributor were discussed on 2 September 1996. On the next day, 
Mr Bonjour inspected the spare parts which were to be delivered to the 
respondents. Discussions on the third day concerned the valuation of these spare 
parts and the price at which the respondents had to reimburse the appellants. 

14 The book value of those spare parts were estimated by the appellants at about 
S$280,000. However, Mr Bonjour offered a price of only S$2OO,000, which the 
parties subsequently agreed to after some negotiations. The appellants said that 
Mr Bonjour had given his 'gentleman's word' during the negotiations that if the 
valuation exceeded S$2OO,000, the respondents would pay the higher sum. This 
promise was incorporated as an undertaking in the 4 September agreement. The 
parties eventually settled the outstanding issues between them and concluded the 
4 September agreement. 

15 The appellants said that the amounts were finali sed in Singapore dollars to 
avoid future disagreement including unexpected fluctuations tn currency 
exchange rates. The parties agreed to use the latest ex-factory price in Swiss 
Francs to value the stocks as it was too time consuming to obtain the actual 
purchase price of each item because of the large amount of stocks purchased at 
various times. There was no other realistic option since the respondents wanted 
the stocks to be transferred to their new distributor immediately. 

16 The appellants required the respondents to reimburse them for the freight. 
insurance. administrative charges and the carrying costs for the stocks. To reflec t 
these costs borne by the appellants, an additional 5% on top of the price for the 
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stocks was suggested. After some discussio!l, it was finally agreed that the 
appellants would be compens!lted by a better exchange rate of S$I . 18 to one Swiss 
Franc (ie 1.18) for the stocks. 1,'his was 0.03 higher than the prevailing exchange 
on that day of 1.15. 

17 Since the appellants tilid- further incurred banking and interest charges, the 
parties settled on a 4.5% mark up on the total cost of the stocks. The parties agreed 
that S$4,098,233.21(and not Swiss Francs) was finally payable to the appellants 
and this was clearly set out in the 4 September agreement. At para 18 of the 
appellants' first affidavit, it was stated that 'throughout the meeting on 
4 September ... with Mr Bonjour, it was repeatedly emphasised that the amount 
payable under the settlement agreement was to be in Singapore dollars.' The 
respondents in their affidavit avoided denying this fact. 

18 Calculation sheets exhibited by the appellants at CSC-4 showed the 
handwritten words 'Settlement as agreed for your approval' and 'payment by 
4 October 1996'. It can reasonably be inferred from these contemporaneous 
documents that the parties had intended the 4 September 1996 to be a settlement 

B 

c 

agreement, which conclusively resolved all the outstanding issues between them. D 

19 The numerous issues that had to be settled can be seen from the extensive 
calculations with allowances being made for the 1.18 currency conversion rate, 
4.5% mark-Up and 3% GST. The calculations also showed that conversion of 
Malaysian ringgit and US dollars to Singapore dollars was also involved besides 
Swiss Francs. This lent support to the appellants' contention that they wanted the 
final settlement figures to be denominated entirely in Singapore dollars to avoid 
currency fluctuations and future disputes. 

20 Further, account receivables, date of return of documents and spare parts to 
the respondents, 'A & P payments' and interest on late payment had to be settled. 
Agreement was subsequently reached on these issues. It would therefore not be 
inaccurate in my opinion to view the 4 September agreement as an agreement, 
which stood independently of the earlier two agreements viz. the distributorship 
agreement and the termination agreement. 

21 The respondents on the other hand contended that there was an oral 
agreement on 4 September that the exchange rate had been fixed at 1.18 for 
payment of the settlement sum (assuming for the time being that such evidence 
was admissible). The appellants denied the existence of such an oral agreement. 
The respondents said that this dispute was connected with the distributorship 
agreement and hence, must be referred to arbitration under cI 12.2. 

22 However; ( could find no clauses in the distributorship agreement dealing 
with the issue of the currency of payment or the exchange rate. The respondents 
could not point to any particular clause dealing with the matters they had raised. 
As was correctly pointed out by counsel for the appellants in his written skeletal 
arguments, there was no dispute whalSoever as to and ( briefly quote: 

(a) The parties' respective rights and liabilities under the distributorship agreement; or 
(b) The performance of both parties' duties and/or obligations under the 

distributorship agreement; or 

E 
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(c) Whether the distributorship agreement -has been validly terminated - both panics 
agreed to terminate,the d,istributorship agreement; or 

(d) Any issue as to the value of the stock to be handed over to the respondents - th is 
was agreed; or 

(e) ·Any iss'ue of anyJ9m1ination fees or indemnity from customers - there is no such 
claim; or 

(f) Any dispute as to the advertising and promotional expenses payable to the 
appellants - this has been agreed. 

23 Fundamental to the respondents' argument for stay is that the arbitration 
clause 12.2 in the distributorship agreement extended to disputes arising out of the 
4 September agreement. Their argument appeared attractive at first because of the 
widely worded ;u-bitration clause. But on closer look at the actual facts and 
circumstances of the case, it was not to be. I shall now deal in some detail with the 
submissions of respondents' counsel on this point. 

Is the 4 September agreement wholly independent of the distributorship 
agreement? 

24 Counsel for the respondents submitted that the dispute in question fell within 
the scope of the arbitration clause 12.2 as it was worded in very wide terms 
covering 'any disputes arising out of or in con nection with' the distributorship 
agreement. 

25 Cenainly the words of the clause are of wide impon but its scope is not 
unlimited. The issues in dispute must still have arisen out of or be reasonably 
connected with the distributorship agreement. If the dispute concerns a breach of 
the agreement itself or the proper interpretation of the terms of the distributorship 
ag reement, then the arbitration clause would cover it. 

26 However, if the parties subsequently enter a new agreement or a series of new 
ag reements which do not have any arbitration clauses, and the dispute concerns 
these new agreements and not the o riginal distributorship agreement, it becomes 
much less clear (a) whether the dispute in fact has any connection at all with the 
original agreement; and (b) whether the arbitration clause contained in the original 
agreement is applicable at all.to the later agreements. 

27 Hence, if a dispute concerns a transaction entirely unrelated to the 
distributorship agreement, I do not think that the arbitration clause 12.2 as drafted 
is capable of governing that dispute. Where the present dispute does not arise from 
the terms of the distributorship agreement or from the execution of that agreement 
itself. I find it diffi cult to see how the arbitration clause 12.2 can be applicable. 

28 The posi tion of the respondents is made more untenable by the fact that the 
parties had themselves contracted that the distributorship agreement shall lapse 
and that apparently inc luded the arbitration agreement in cI 12.2. Now they seek 
to resurrect that lapsed agreement and subject the new 4 September agreement to 
it. 

I 29 The learned au thor Robert Merkin at p 4-12 of his book on Arbitration Law 
said: 
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A fine point of construction arises where a contract containing an arbitration clause is A. 
supplemented by a further c!lntract which does not contain an arbitration clause. The 
question of whether the arbitration clause applies to the second agreement depends Upon 
whether the second agreement Is wholly independent of the first . or whether it is merely 
an extension of the first. _". .. _ 

30 It is therefore a question of const:ruction whether the new agreement is merely 
supplemental to or a variation of the first agreement, or it is one which is wholly B 
separate and independent of the fir;st agreement. Whether an arbitration clause 
present in one agreement could be construed to cover both agreements is also 
another question of construction. 

31 Where two agreements can be regarded substantially as one agreement rather 
than two separate agreements, then it is likely that the arbitration clause in one 
agreement would also govern disputes arising out of the other agreement. 
However, if in reality, the two agreements are distinct and separate agreements 
which cannot be viewed properly as one agreement with varied or additional 
terms, it would be much less likely for an arbitration clause in one agreement to 
be construed as having been imported or incorporated into the other agreement 
without there being some appropriate words in either agreement indicating that 
there was such an intention by the parties to have it construed in that way. There 
is no presumption that the parties, after having agreed to refe r to arbitration 
disputes' arising out of one agreement must necessarily have agreed also to refer 
disputes in all subsequent agreements to arbitration. 

32 Counsel for the respondents referred me to Wade-Gery v Morrison (1877) 37 
L T 270. The dispute in this case arose out of a supplemental deed to a lease 
agreement. The supplemental deed had no arbitration clause. It was held that the 
lease and the supplemental deed had to be read and construed as one instrument 
and therefore. the matters in dispute came within the arbitration clause in the lease 
agreement. The supplemental deed itself rec ited the main lease and expressed in 
very plain terms that it was to vary the lease in the manner and to the extent 
expressed in the supplemental deed . 

33 However, the 4 September agreement in the present case made no reference 
whatsoever either to the distributorship agreement or to any of its terms. It was not 
expressed as a supplemental agreement to vary or add to the distributorship 
agreement. It stood alone as an independent agreement settling all the various 
matters between the parties. In fact. the parties decided to dispense with the 
distributorship agreement totally by agreei ng that it would lapse upon the 
appointment of a new distributor. Clearly, the facts and circumstances of our case 
are totally dissimilar. As such. the above case c ited by counsel was of no 
ass istance to me. 

34 The next case referred to me was Faghirzadeh v Rudolf Wolff (SA) (Pty) Ltd 
[ 1977J I Lloyd ' s Rep 630. BrieOy, the buyers entered into a contract on IO May 
1973 with the sellers for the purchase of steel reinforcing bars. Payment was to be 
made by irrevocable letters of credit (LC). Clause 6 provided an option for the 
buyers and sellers to sell the goods to third parties on no less favourable terms than 
that in the contract for either party but if the sellers invoked this option , they had 
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to obtain the buyers' approval . An addendum signed on the same day provided 
that if the buyers did nol opel! their LC for the first shipment of 3,200 tonnes by 
15 May, they would pay a penalty of 10% of the value of that consignment and 
also forfeit all claims to the second shipment of 4,000 tonnes. The LC did not 
conform with the terntS'of the contract but the sellers allowed the buyers until 
15 June to make the appropriate amendments to the LC. Negotiations 
subsequently took place between 7 and 14 June. It was disputed at the hearing 
before the arbitrators whether the contract of 10 May was varied or cancelled 
altogether or some new oral agreement wholly independent of or partially 
dependent on the 10 May agreement had been reached and in particular, whether 
the arbitration provisions in the 10 May contract applied to a dispute arising under 
the new agreemc;nt, if indeed there was such a new agreement. The sellers alleged 
that it was orally agreed that the 10 May contract and the ship bookings would be 
cancelled and the LCs returned by them and they would sell the 7,200 tonnes to 
other buyers (as 'they had done so) and account to the buyers for any overprice 
received. Obviously, this related to the aforesaid cl 6. The buyers denied the 
existence of such an oral agreement. Counsel for the buyers submitted that one had 
to refer to the 10 May contract to ascertain what cl 6 had provided before one 
could understand what the oral agreement was all about. On this point, the court 
held, assuming that the oral agreement was validly made during the negotiations, 
that the negotiations and in particular the oral agreement were 'unintelligible 
without referring back to the contract of May 10. In one sense the agreement made 
... was a new agreement, but in another sense it varied, though very radically, the 
contract of May 10.' Hence, the court concluded that the arbitration clause 
con tained in the 10 May contract was applicable also to the oral agreement, 
thereby giving the arbitrators jurisdiction to hear the dispute. 

35 Again this case may be distinguished as the decision rested on its own set of 
facts. In our case, there clearly was no need to refer to any clauses in the 
distributorship agreement to make sense of the dispute concerning the terms of the 
4 September agreement. The 4 September agreement cannot be cons trued as a 
variation of the distributorship agreement. The parties obviously could not have 
intended to enter into any agreement to vary or add terms to an agreement which 
they had decided would lapse and had lapsed by the time they came to sign the 
4 September agreement. Plainly, it did not make any sense to vary or supplement 
an agreement that the parties no longer viewed as subsisting. In my judgment, any 
principle of law that may be derived from Faghirzadeh's case would not be 
directly applicable to the case before me. 

36 Another case cited by the respondents was Overseas Union Insurance v AA 
Mutua/ Insurance [1988] 2 Lloyd's Rep 63. Briefly, it concerned a reinsurance 
agreement No X 1001 between the reinsurers, a Singaporean company and the 
original insurers, an English subsidiary of a South African Company called AA 
Mutual Insurance Association Ltd (AAMIA) . The reinsurers undertook to pay all 
claims paid out by the insurers in excess of £150,000 for its general business, 
property business and aviat ion business for a premium of £20,000. All disputes or 
differences between the parties ' in respect of this reinsurance' shall be referred to 
two arbitrators under art 9 of the agreement. In tum, the reinsurers signed a back
to-back agreement on the same day with AAMIA whereby AAMlA undertook for 
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the same premium of £20,000 to pay the reinsurers 'all amounts paid by it in A. 
respect of reinsurance agreement No X 1001 andlor to indemnify it in respect of 
losses arising ou~ of such contract'. In essence, the reinsurers were intermediaries 
and all the risks of the insurerS were passed back to its parent, AAMIA. 

37 The reinsurers c1aimetl' that there was an oral agreement, not recorded in the 
reinsurance agreement itself, that tbey would not be required to pay the insurers B 
until payment was received from AAMIA under the back-to-back agreement. The 
reinsurers had not received any payment from AAMIA because AAMIA was in 
liquidation. The reinsurers therefore refused to pay the insurers under the XIOOI 
agreement. 

38 The court held that 'the only sure guide in deciding whether a particular 
dispute is or is not within the scope of an arbitration clause is the intention of the 
parties as expressed in the clause, unless a deviation is compelled by authority in 
any particular case.' Later the court said that 'the question is one of construction 
and construction alone' . At p 70 of his judgment, Evans J said: 

The context is a reinsurance transaction which the parties have agreed to record in 
writing at least in part. There is no clear indication that they intended the arbitrators to 
have no jurisdiction outside the written terms and there are good commercial reasons, in 
my judgment, why they should envisage that all disputes concerning the transaction 
generally would be regarded as coming within the words 'in respect of this reinsurance' . 
This'cOmmercial considerat ion is strongest in a situation where the same factual dispute 
viz. whether there was or was not an oral agreement, not recorded in the written 
agreement. which either was or was not intended to be included therein. may give rise 
to di fferent class ifications of their lega l rights. In my judgment, thi s clause in thi s 
context does include the appellants' (' reinsurers') disputed claims, not only that there 
was an implied term of the reinsurance agreement, but also, alternatively, that there was 
a collateral contract or that the agreement should be rectified by the addi tion of an 
express term. 

39 A stark difference should be noted that the above case concerned the very 
reinsurance agreement which contained the arbitration clause. The issues in 
dispute were whether there was an implied term in the reinsurance agreement or a 
collateral contract to that agreement and whether the agreement itself should be 
rectified. I fail to see how this authority can be of relevance to the case before me, 
where there was no dispute over any of the terms of the distributorship agreement 
and where the dispute concerns an agreement totally divorced from the 
distributorship agreement, which had also lapsed by agreement of the parties, and 
where new rights and obligations had been created under the 4 September 
agreement which superseded those under the distributorsh ip agreement. 

c 

D 

E 

F 

G 

40 I shall now deal with the last case cited by respondents ' counsel, which was H 
Batshira International (Pte) Ltd v Lim Eng Hock Peter [1997] 1 SLR 241. This 
authority was a lso reli ed upon by the learned ass istant registrar when she ruled 
that the arbi tration clause in the distributorship agreement was wide enough to 
cover the dispute . 

4 1 In this case, the landlord was suing for arrears of rent under the agreement that 
contained the arbitration c lause. The tenan t did not deny he was five months in 
arrears but he alleged that there were defects of water leakage, stained walls and 
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a rouing kitchen toilet door. He said that he executed the tenancy agreement with 
the landlord only after extracting a firm promise from the landlord that the defects 
would be rectified. When the landlord did not fulfil his promise, the tenant stopped 
paying the rent. The Court of Appeal held that the tenant had the right of 'equitable 
set-off of claims arising ~r a tenancy agreement such as unliquidated damages 
for a breach of the landlord's covenant to repair against accrued rent.' As the 
alleged oral agreement constituted a condition precedent to the tenant's execution 
of the tenancy agreement, it came within one of the exceptions to s 94 of the 
Evidence Act (Cap 97, 1990 Ed) and hence, was admissible in evidence. The court 
held that the dispute as to whether there was an oral agreement constituting a 
condition precedent to the tenancy agreement was connected with it and hence, 
was referable to arbitration pursuant to the arbitration clause in the tenancy 
agreement. 

42 Hence, Batshita's case is also distinguishable. The appellants here are not 
claiming on the distributorship agreement which contains the arbitration clause . 
They are suing on a new compromise agreement which does not contain any 
arbitration clause. The appellants say that the respondents-had failed to perform 
their obligation to pay the amount in Singapore dollars in accordance with the 
terms therein. The dispute concerns what had been in fact agreed in the subsequent 
compromise agreement and therefore had nothing whatsoever to do with the 
lapsed distributorship agreement. In Batshica's case, the tenancy agreement 
contai~(ng the arbitration clause was still subsisting between the parties when the 
dispute arose over the defects and the arrears of rental. 

43 The dispute here does not concern any condition precedent relating either to 
the 4 September agreement or the distributorship agreement, for which perhaps 
parole evidence of the existence of such a condition precedent may be admissible. 
What the respondents basically allege is that the 4 September written agreement 
had not incorporated the oral agreement between the parties to fix the exchange 
rate at 1.18 for payment. In other words, the written agreement had wrongly 
stipulated Singapore dollars as the currency of payment when it should have been 
Swiss Francs, and that the amount of Swiss Francs payable ought to have been 
only 3.314,912.42 (based on a fixed 1.18 conversion rate for the S$3,91I,596.65). 
[n essence, while the written agreement express ly provides for the respondents to 
bear the risk of the currency fluctuation for payment to the appellants in Singapore 
dollars, the respondents are now saying that the agreement should have provided 
instead for the appellants to bear that risk and not them. 

4,i Plainly, this would run foul ofs 94 of the Evidence Act in that the respondents 
would be attempting to admit oral evidence of prior negotiations to vary or 
contradict the agreed terms, which had been subsequently reduced into an 
agreement in writing and signed by the parries. The policy reasons behind s 94 for 
disallowing such evidence when there is already a written agreement are obvious. 
When the evidence from the respondents is strictly inadmissible, the respondents 
should have been precluded from raising as part of their affidavit evidence those 
allegations which fonn the foundation of the alleged dispute with the appellants. 
When such evidence is excluded, there is really nothing much left in the 
respondents' application for a stay of proceedings. At least in Batshira's case, the 
tenant's evidence of the condition precedent to the tenancy agreement could be 
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placed before the court for consideration as to whether a di spute existed. which 
required to be referred toprbitration. . 

, 

45 Counsel for the appellants cited two helpful cases to me, for which I am 
grateful. Ki(lnta Osakeyhtio v Britain and Overseas TraLIing Co Ltd [1954] I 
Lloyd's Rep 247, a ~6urt of Appeal decision, was one such case. There the 
appellants sold the responden~ 5,000 cubic fathoms of timber under a contract 
dated 5 August 1937 which was to be governed by Finnish law. The arbitration 
clause stated that 'in case of any dispute arising out of the interpretation or the 
fulfilment of this contract, such dispute unless amicably settled, (was) to be 
referred to arbitration in Helsingfors.' However, as the price had fallen, the buyers 
did not take delivery of 500 fathoms presumably taking advantage of the 10% 
variation c1aus<;. Sellers however maintained that the buyers were in breach by not 
taking full delivery. 

46 Some one and a half years later on 10 Feb 1939, the parties signed two further 
agreements (hereinafter referred to as the 'second' and 'third' agreements). The 
second agreement was similar to the first agreement in 1937 and it involved the 

A 

B 

c 

sale and purchase of2,500 fathoms with a different arbitration clause for referring 0 
disputes which 'arise out of the interpretation or fulfilment of this contract, '" to 
Mr John Worsoe, or any other person nominated by Messrs Churchill & Sim Ltd.' 
for arbitration. The third agreement arose out of an amicable settlement of the 
outstanding quantity of 500 fathoms under the first agreement. This third 
agreement, referred to as the compensation agreement, had the following terms: 

The balance of .. . 500 cubic fathoms ... remaining unshipped under the contract 
.' _ is hereby cancelled. and ... no fun her goods shall be delivered under the said 
contract. 

2 [n consideration of sellers having agreed to the cancellation of this unshipped 
balance, buyers agree to pay to the sellers in lieu of any other indemnity lIs per 
fathom on every fathom deli vered under the contract for about 2,500 cubic fathoms 
dated 10 February 1939, in addition to the price payable by the buyers under the 
terms of this contract. 

47 None of the 2,500 cubic fathoms was delivered as war had broken out After 
the war, the sellers claimed for £1,375 being lis multiplied by 2,500 fathoms. The 
buyers denied that they were liable to pay as the 2,500 fathoms had not been 

E 

F 

delivered. The meaning of the compensation agreement was in dispute as to G 
whether the buyers were obliged to pay in any event or that obligation was 
continger.t upon the delivery of the 2.500 fathoms under the second agreement. 

48 The sellers obtained an arbitration award in their favour following arbitration 
under the arbitration clause in the first 1937 agreement. They sought to enforce 
that award in England. But under s 37(2)(c) of the Arbitration Act 1950, a foreign H 
award was not enforceable if the award contained decisions on matters beyond the 
scope of the arbitration agreement. 

49 In deciding whether the dispute was within the scope of the arbitration clause 
in the first 1937 agreement. Lord Justice Somervell said: 

. .. But [ think the real test is. has it substituted wholly new rights and obligations for 
those which existed under the original contract so that the terms of the original contract 

I 
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do not affect the dispute which had arisen and which came before the arbitrators was not 
a dispute arising out of the interpretation or the fulfilment of the original contract. It is 
agreed that fulfilment shou)d· inClude non-fulfilment. I think this is the right view, and 
the award is therefore unenforceable by reason of s 37(2)(c). 

50 Lord Justi<;e Monis:>fu" his judgment also did not regard the compensation 
agreement as a variation of the first agreement. He held: 

The compensation agreement itself in one sense arose out of the 1937 contract, but the 
compensation agreement, as it seems to me, was a new agreement and self-contained 
agreemenL It was an agreement which had an independent existence. The dispute which 
arose out of that compensation agreement concerning its meaning was not in my view a 
dispute arising either out of the interpretation or the fulfilment of the contract of 1937. 

51 Lord Jus tice Romer concurred with the views of his learned brethren judges. 

52 Although the arbitration clause in the case of Kianta does not use the words 
'in connection with' and the factual circumstances there are slightly different, 
nevertheless I do find the principles expounded by the learned judges to be 
applicable. 

53 In another case, Taylor v Warden Insurance Co (1933) 45 Lloyd LR 218, the 
Court of Appeal had to deal with a claim brought by an assured who had 
compro.mised his claim under an insurance policy for a sum of £90. The assured 
had insured his horse which was killed by lightning. When the insurance company 
failed to pay him the agr.eed compromise sum of £90, the assured brought the 
action. The court below granted a stay of the proceedings on the ground that there 
was an arbitration clause in the policy, which provided that all differences 
between the parties should be referred to arbitration. The Court of Appeal held that 
although it was correct that had it not been for the horse or the lightning, the action 
would not be brought. But the difference between the parties did not arise out of 
the horse or the lightning nor did it ari se out of the policy. The assured had not 
sued on the insurance policy but on the compromise agreement. The Court of 
Appeal therefore allowed the appeal and held that the claim was outside the 
arbitration clause. 

54 I now return to the presen t case before me. The question whether the 
arbitration clause 12.2 in the distributorship agreement governs the dispute arising 
out of the subsequent compromise agreement of 4 September, being urely a 

uestion of construction, will therefore depend on the peculiar set of facts and 
circumstances, and in particular, the nature of the dispute, the relevant agreements 
and the ambit of the arbitration clause relied upon. I have already examined the 
facts in some detail earlier stating the reasons why I did not think that cI 12.2 
would be applicable. 

55 Before I leave this question, I have some further points to make. After several 
days of negotiation, the parties had settled all their differences and entered into an 
entirely separate compromise agreement which clearly substituted wholly new 
rights and obligations in place of those under the distributorship agreement. 

56 The 4 September agreement was to determine the final set-offs and payments 
to be made by the respective parties. All of this was done with a view to end the 

, . 
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business relationship between the parties. The parties were not interested to 1\ 
continue with their operarion,s under any kind of distribution agreement between 
them. It cannot reasonably be said therefore that the parties had intended the 
4 September agreement to vary the tenns of the distributorship agreement. As far 
as they were concerned -at that point of time, the distributorship agreement was 
'dead'. Both the distributorship agreement together with the arbitration agreement 
contained in cI 12.2 had lapsed by agreement of the parties and were regarded by B 
them to be no longer operative. 

57 If the parties had wanted disputes arising under the 4 September agreement to 
be decided by arbitration, the simplest thing to do is to include an arbitration 
clause as they had done so previously in the distributorship agreement. But they 
did not. Neither did they make any reference to the arbitration clause in the C 
distributorship agreement such as to make that clause part of the 4 September 
agreement. The absence of an arbitration clause and the absence of any reference 
to cI 12.2 in the circumstances of this case indicate clearly to me that there was no 
such intention. 

58 If indeed it did not occur to them to consider how disputes under the 
compromise agreement would be resolved, it cannot be assumed that they must 
have intended to have resolution by arbitration. There must be an express choice 
if a:bitration is intended. Otherwise, the court's jurisdiction is not ousted. 

59 Can it be said that the parties obviously intended that the arbitration 
agreement in cI 12.2 entered into about one and a half years before (and for that 
matter, also cI 12.1 of the distributorship agreement on the choice of Swiss law as 
the governing law) would continue to apply to this new compromise agreement 
had they thought about it? [think not. [ must be alive to the fact that parties may 
change their minds and decide that arbitration to settle disputes shall not be 
required in the new agreement concluded between them. After one and a half 
years, things certainly can change. 

60 In the complex distributorship agreement which was to run for five years and 
for which a whole host of problems could crop up, [ am not surprised that the 
parties had chosen arbitration as the best way from their viewpoint to resolve their 
disputes. When the parties have resolved their problems and entered into a simple 

D 

E 

F 

two-page agreement o n 4 September 1996, I am also not surprised if the parties G 
decided that arbitration was not going to be necessary. 

61 By not inc luding an arbitration clause in their new agreement and by not 
making any reference whatsoever to the arbitration clause 12.2 in the lapsed 
distributorship agreement, [ find as a matter of cons!!.Uction that the parties have 
sufficiently evinced their intention no 0 refer any dispute arising out of or in 
connection with their new compromise agreement to any arbitration. Implication 
of contractual terms into a written agreement particularly foreign arbitration 
clauses or foreign jurisdiction clauses cannot be so readily made. In my opinion, 
the facts and circumstances of this case certainly do not allow such an implication 
to be made. 

62 [find that the 4 September agreement cannot be regarded as an extension or 
a variation of the distributorship agreement such that a dispute with regards to any 

H 
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1\ term in the 4 September agreement can be said to be a dispute arising out of or in 
connection with the distributorship agreement, which under cl 12.2 of the latter 
agreement would have to be referred to arbitration. 

63 Further, no dispute arisiRg out of or in connection with any of the actual terms 
of that distributorship agreement in fact existed. Hence, there was again nothing 

B to be referred to arbitration under cr 12.2. 

64 Since the dispute here concerns a payment term in the 4 September 
agreement, it has to be resolved in accordance with the terms and the proper law 
governing that agreement. 

C Proper law for the 4 September agreement 

65 It must be remembered that the 4 September agreement was signed in 
Singapore after fairly extensive negotiations and stock checking in Singapore. It 
also involved substantial stocks of watches in the appellants' premises in 
Singapore. There is nothing in the agreement stating that th·e laws of Switzerland 

D or that of any other country governed the agreement. Clearly, in the absence of 
anything else, that 4 September agreement must be governed by Singapore law 
and the Singapore courts would have jurisdiction to try any dispute arising under 
it. 

66 As the arbitration clause 12.2 could not be construed to govern the dispute, 
E there is no question of staying the proceedings. I only need to determine if the 

respondents have succeeded in raising any triable issues. If not, summary 
judgment must follow. 

F 

G 

Non-existence of triable issues 

67 I accept the appellants' contention that the parties' agreement was very clear 
that the payments (both by the respondents and the new distributor, Siber Hegner 
(SEA) Pte Ltd) were to be in Singapore dollars. 'S$' was underlined and put in 
bold print at the top of the list of final figures, and above the figure for the account 
receivables for emphasis. 'S$' placed in front of the amount to be paid (nett of all 
charges) by the respondents puts it beyond doubt that the payment was intended 
to be in Singapore dollars and not any other currency. 

68 The appellants in their affidavit also stated that they wanted cash payment in 
Singapore dol!ars for the final $eulement before they would allow the stocks to be 
transferred out of their possession on 4 September 1996. But they relented on the 
cash req·uirement because of the long relationship between the parties. The 

H respondents did not dispute this either. 

I 

69 The appellants contended that it was for that reason that they wanted the 
figures to be confirmed payable in Singapore dollars and signed by both parties so 
that there could be no dispute in the future as to what was due to the appellants. 

70 On 4 October 1996, the last day to effect payment without incurring interest 
charges, the respondents wrote to the appellants raising various issues and refused 
to pay the amount agreed.  
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[1998J 3 SLI\ ---71 They unilaterally wi~eld S$20,OOO unless their 'computer k ' 

returned. They also raised fOr the first time that they had to do a compl ey Was 
taking and would withhold S$200,OOO for payment of the spare Parts. ~e Stock 
said that approximately '49 movements' parts were missing. The res e: also 
used the 1.1 8 exchange l'ltte to convert the agreed settlement figure in Sf!O dents 
dollars to Swiss Francs for remittance in Swiss Francs to the appellants. ;nfapore 
not the prevailing exchange rate on the date they effected payment. After ail08 ~as 
for the amounts withheld, the respondents decided to remit only Swis F Wing 
3,100,000. s ranes 

72 The appellants pointed out that Mr Bonjour was present to inspect th 

1 

and the spare parts when he was in Singapore and the amount of S$200 ~~k 
the spare parts had been agreed to by him. There was no basis now to withhold Or ( 
S$200,ooo payment. !he C 

73 The appellants also complained that the remi ttance of Swiss Francs 3 100 000 
on or about 10 October 1996 when converted to Singapore dollars at the p;evair 
exchange rate of I. I 255 produced only S$3,489,050. Based on the prinCipal s~~ 
of S$3,91 1,596.65 payable under the 4 September agreement, there was a shortfall 
of S$422,546.65. The appellants immediately wrote to the respondents setting 
their computat~ons of the balance due to them after interest and other items agr: 
to we~e .added tn. . 

[) 

74 The respondents replied on 15 October 1996 confinning that they were 'read 
to transfer CHF 199,394.20 as a final settlement' to the appellants. Clearly, th~ 
respondents were not disputing their liability to make payment [Q the appellants E 
under the terms of the 4 September agreement. No issue was raised now by the 
appellants regarding the S$200,OOO payment for the spare parts. The respondents' 
computation in fact included that sum in the payment except for a deduction of 
S$6,970.26 for the 37 spare parts of 'missing movements '. 

75 There is a significant admission at para 3 of their reply where the respondents F 
stated: 

Since we have used the used the exchange rate of CHF I = SINGS 1.18 for all 
calculations of: 

your return stock of watches 
value of tool and equipment sent by EBEl one year ago 
cost of bracelets replaced free of charge by you 
amount due by Coop Singapore, ell. Sincoop Hong Kong and Taiwan 

we arc using the same agreed exchange rate today. 

G 

( 

E 

f 

G 

76 The respondents did not say that it had been agreed prior to entering the H I-
4 September agreement that a fixed exchange rate of 1. 18 was also to be used at 
the time of payment regardless of the prevaili ng exchange rate. The respondents 
admitted that 'since we have used" the e)(change rate of l.1 8 for making the 
calculalions during the negotiations. therefore 'we are using the same agreed 
e)(change rate' again for the payment. 

77 It would appear that the respondents had on their own s imply decided to use 
the I. I 8 exchange rate (and not the prevailing exchange rate) when it was time for 
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'" them to make payment. They ignored the terms of the 4 September agreement that 
payment was to be in S$3,91-1,5.96.65. They unilaterally decided that because 1.18 
had been used before, therefore they were entitled to use 1.18 again without 
considering whether this would be in breach of the terms of the 4 September 
agreement. . -:P-

B 78 If the parties have agreed that the payment of a debt is to be in a particular 
currency, the debtor must pay in that currency or in another currency, which when 
converted at the prevailing exchange rate will give the same amount in the 
stipulated currency. The creditor is entitled to demand that the debt be satisfied in 
that stipulated currency. The case law is clear on this (Barclays Bank International 
Ltd v Levin Brothers (Bradford) Ltd (1977] QB 270, Wardley Ltd v Tunku Adnan 

C (1991] 3 MU 366; (1991] SLR 271, Tengku Aishah v Wardley Ltd [1993] I SLR 
337). 

D 

E 

F 

G 

H 

I 

79 It is for the paying party, having agreed to make payment in that currency, to 
take steps to hedge against currency fluctuation risk if he is minded to do so. If 
not, then he takes the loss if the exchange rate moves against him and the benefit 
if it moves in his favour. If the respondents had not taken steps to hedge against 
currency fluctuation risk which under the agreement was theirs to bear, it would 
not be right for them to thrust any currency loss onto the appellants. 

80 Further, the words ' nett of all charges' in the 4 September agreement also 
suggest that the parties had agreed that the appellants were to receive after 
conversion of the foreign currency payment into Singapore dollars, and after 
deduction of bank charges and commissions for the money transfers and currency 
exchange, the full amount of S$3,91I,596.65 and no thing less. 

8 1 The respondents in their affidavits had never once disputed the appellants' 
assertion that there was no agreement to have the exchange rate for payment fixed 
at 1.18, whichever may be the date for remittance and whatever may have been 
the prevailing exchange rate. No such term can be found in the 4 September 
agreement. 

82 At the hearing, counsel for the respondents strenuously argued that the 
exchange rate was agreed at 1.18 to be used throughout and he referred me to para 
10 of the respondents' second affidavit which stated that the parties had 
'specifically agreed on the exchange rate at 1.18'. He further referred to the 
respondents' fax dated 8 October 1996 in which it was stated that the respondents 
had transferred 'SFR3,I 00,000 or SIN$3,658,ooo at the 1.18 agreed rate'. 

83 I also note that para 6 of the respondents' second affidavit never went further 
than merely stating that the panies discussed and agreed on the 1.18 exchange rate 
'to be used to convert the prices from Swiss francs to Singapore dollars, for the 
inventory as well as for items such as advertising/promotional expenditures and 
outstanding amounts due to Ebel SA'. 

84 I cannot see how these parts of the affidavit evidence can amount to an 
assertion that it was agreed between the parties that 1.18 was to be used as the 
fued exchange rate for computing the subsequent payment of S$3,911,596.65. 
The respondents could only assert that 1.1 8 was the agreed rate, which the 
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appellants in any event never .disputed had been the rate agreed for the 
computations at that time. To adhere to the same exchange rate for payment is 
something quite different. I therefore found nothing in the affidavit evidence to 
support the submissions of the counsel for the respondents on this point. 

-'")II-" .. 

85 A perusal of the affidavits will show that the respondents had carefully 
avoided mentioning in their affidavits whether there was a prior discussion about 
the exchange rate to be applied at the time of payment and whether an agreement 
had in fact been reached for 1.18 to be used when payment was due. I cannot help 
but draw the inference from their awkward silence that there was in reality no such 
discussion, let alone an agreement for the exchange rate of 1.18 to be fixed till the 
time for payment, regardless of delays in payment and fluctuations in interest 
rates. If there had been such an agreement, they would have no difficulty in 
positively asserting those facts in their affidavits, which they never did. 

86 When asked at the hearing, counsel for the respondents confirmed that there 
was no discussion on what was going to happen at the time of payment should the 
exchange rate be different from 1.18. If there was no discussion on that particular 
point, I find it implausible that agreement on such an unusual term could have 
been reached. 

87 It must also be remembered that the prevailing exchange rate at the time the 
parties negotiated the 4 September agreement was 1.15 and not 1.18. A premium 
was added to the prevailing exchange rate of 1.15 because the appellants wanted 
the respondents to reimburse them for the freight, insurance, administrative 
charges and the carrying costs for the stocks. 

88 It.would be most odd that after extensive calculations had been done 10 arrive 
at a settlement figure in Singapore dollars, which the parties themselves must have 
considered fair at that time, the parties should have further agreed that I. I 8 was to 
be assumed as the exchange rate for payment instead of the actual rate prevailing 
then of 1.15. Parties will not know how the exchange rate is going 10 move in the 
future. But what they would know is that this alleged arrangement will give the 
respondents an instant windfall on the 4 September itself because the settlement 
sum of S$3,911,596.65 at the prevailing exchange rate of 1.15 gives 3,401,388.39 
Swiss Francs whereas the assumed higher exchange of 1.18 gives a lower amount 
of 3,314,912.42 in Swiss Francs. All the respondents need do is to tender 
3,314,912.42 Swiss Francs on 4 September itself to the appellants , who would 
then have to convert that sum at the prevailing exchange rate of 1.15 and collect 
only S$3.812.149.28 for themselves. The appellants would suffer an immediate 
shortfall of S$99.447.36. The absurdity of it all indicates that the alleged oral 
agreement that 1.18 was to be adopted as the fixed exchange rate for payment is 
most likely to be untrue. 

89 Further. the alleged agreement would also mean that the respondents could 
decide to make payment in Swiss Francs when the prevailing exchange rate was 
below 1.1 8 but pay in Singapore dollars if the prevailing exchange rate was higher 
than U8. Whichever way the exchange rate fluctuated, it would always be in 
favour of the respondents. I find it hard to believe that the appellants could ever 
have agreed 10 such a one-sided term. 

90 In any event, the respondents are precluded by s 94 of the Evidence Act from 
adducing any evidence of an alleged oral agreement which contradicts or varies 
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A the express tenns of the 4 September wr-inen agreement. It is also settled law that 
where the tenns of a wrillen document are clear and unambiguous, extrinsic 
evidence is not admissible to introduce or add new tenns to it (Koh Siak Poo v 
Perkayuan , OKS Sdn Bhd & Ors [1989] 3 MU 164, Wong Kai Chung v 
Automobile Associdtton o/Singapore [1993]2 SLR 577). 

B 91 In the result, I find that ·the respondents had not succeeded in raising any 
arguable or triable issue with respect to their alleged oral agreement. 

c 
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Other miscellaneous triable issues 

92 The respondents sought to deduct $8,254.63 which represented the sum that 
Siber Hegner had paid out to Lloyd Martin on behalf of the appellants. On the 
affidavit evidence at exh IMB-9, it would appear such payment had been made. I 
therefore deducted that amount from the sum claimed by the appellants when I 
granted summary judgment. 

93 The respondents also wanted to set off S$6,970.26 for the 37 pieces of 
'missing movements'. It was clear from the affidavits that Mr Bonjour had 
inspected the spare parts. Counsel for the respondents could not tell me whether 
Mr Bonjour did or did not see those 37 pieces among the spare parts he inspected. 
Neither could counsel tell me whether there was any list prepared for the spare 
parts inspected and whether such a list had included the 37 pieces. The list filed in 
one of the affidavits did not appear to be a list for watch spare parts as the prices 
listed for the items were simply too high for them to be spare parts. Counsel for 
the appellants con finned that the list referred to the stocks of watches and not 
spare parts. The appellants also maintained that the 37 pieces were not among the 
stock of spare parts at the inspection as they had been mis~ing all along. The 
respondents were fully aware of the missing pieces and had taken them into 
account when they agreed to the figure of S$200,OOO for the stock of spare parts. 
Further, the appellants said that the total value of the existing spare parts far 
exceeded the sum agreed of S$200,OOO. There was a gentlemen's agreement that 
should the actual value of spares returned exceed S$200,OOO, the respondents 
would top up the amount to be paid. Hence, the S$200,OOO was the absolute base 
figure. 

94 As the respondents were unable to produce any evidence that the missing 37 
parts were among the items Mr Bonjour had inspected for which the agreed 
minimum valuation was S$200,OOO, I cannot see any triable issue rai sed such that 
the cost of S$6,970.26 for these 37 parts should have beer. set off from the 
appellants' claim. 

95 The last triable issue raised by the respondents concerning the 'computer key' 
became a non-issue when it was ascertained at the hearing that the key had already 
been returned to the respondents . 

Summary judgment 

96 Accordingly, I dismissed the application for stay by the respondents and 
awarded judgment for the appellants in the sum of S$422,546.65 less a sum of 
S$8,254.03 with interest at the contractual rate of 8% p.a. from 5 October 96 to 
the date of payment. Costs for both the appeal and the hearing below were fixed 
at $10,000. 
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Other arguments on the International Arbicraci0rt Act (IAA) and the Model Law A. 

97 During the h~ng, extensive submissions were placed before me concerning 
the applicability of the lAA to the international arbitration agreement contained in 
cI 12.2. 

98 Since the respondents have appealed against the whole of my decision, I 
thought I should address these submissions for the purpose of completeness 
although the issues are no longer material to my decision after I have found as a 
matter of construction that cI 12.2 did not extend to the 4 September agreement. 

99 If I am wrong in my construction, then I think the proceedings have to be 
stayed as the court has no discretion in the matter having regard to s 6(2) of the 
IAA and the tenns of the arbitration agreement in cI 12.2. The fact that there is in 
my view no triable or arguable issue is irrelevant. For this, I would respectfully 
adopt the principle stated by Goh Joon Seng J in The Dai Yun Shan [1992] 2 SLR 
508 that '50 long as the claim is not admitted, a dispute exists.' The learned judge 
had referred to Hayter v Nelson Home Insurance Co [1990] 2 Lloyd's Rep 265, 
and I find the reasoning in the following passages of Saville 1's judgment most 
enlightening: 

(n some cases the suggestion seems to be made that if it can be shown that a claim under 
a contract is indisputable, ie a claim that simply cannot be resisted on either the facts or 
the law:' then there is no dispute or difference within the meaning of the arbitration 
clause in that contract. ... 

To the extent that such observations are intended to define what is or is not a dispute 
or difference within the meaning of an arbitration clause of the kind under consideration, 
1 am respectfully unable to agree with them - more importantly they seem to me to be 
in conflict with the decision of the Coun of Appeal in Ellerine Bochers (Pry) LId v 
Klinger [1982] 1 WLR 1375. (n my view, to treat the word 'disputes ' or the word 
'differences' in the context of an ordinary arbitration clause as bearing such a meaning 
leads not only to absurdity, but also involves giving those words a meaning which 
(though doubtless one the words are capable of bearing) in context is difficult to support. 

The proposition must be that if a claim is indisputable then it cannot fonn the subject 
of a 'dispute' or 'difference' within the meaning of an arbitration clause. (f this is so, 
then it must follow that a claimant cannot refer an indisputable claim to arbitration under 
such a clause; and that an arbitrator purporting to make an award in favour of a claimant 
advancing an indisputable claim would have no jurisdiction to do so. It must further 
follow that a claim to which there is an indisputably good defence cannot be validly 
referred to arbitration since, on the same reasoning, there would again be no issue or 
difference referable to arbitration. To my mind such propositions have only to be stated 
to be rejected - as indeed they were rejected by Mr Justice Kerr (as he then was) in The 
M Eregli [I 981] 2 Lloyd's Rep 169, in terms approved by Lords Justices Templeman 
and Fox in Ellerine v Klinger (sup). As Lord Justice Templeman put it (at p 1383): 

'There is a dispute until the defendant admits that the sum is due and payable.' 

(n my judgment in this context neither the word 'disputes' not the word 'differences' is 
confined to cases where it cannot then and there be determined whether one party or the 
other is in the right. Two men have an argument over who won the University Boat Race 
in a particular year. (n ordinary language they have a dispute over whether it was Oxford 
or Cambridge. The fact that it can be easily and immediately demonstrated beyond any 
doubt that the one is right and the other is wrong does not and cannot mean that that 
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di spute did not in fact exisl Because one man can be said to be indisputably right and 
the other indisputably wrong,does not, in my view, entail that there was therefore never 
any dispute between them. 

[n my view this ordinary meaning of the word 'disputes' or the word 'differences' 
should be given to those words in arbitration clauses. 

100 Even if I am wrong again,and the stay is discretionary and not mandatory, I 
would have exercised my discretion to stay the action to give due weight to the 
international arbitration agreement which the parties had freely concluded. 

101 Again on the assumption that the respondents' contention is right, then 
cl 12.1 would also be applicable to the 4 September agreement thereby making 
Swiss law the (lroper law of the agreement. There is no presumption that Swiss 
law is the same as Singapore law in relation to a summary judgment application 
and in dealing with the disputed issues. Under the circumstances, this would not 
be within the category of clear and unarguable cases where there is in reality no 
dispute between the parties to be referred for arbitration. Hence, this is another 
reason why I would stay the proceedings to give effect to their arbitration 
agreement. 

102 In Hayter's case, Saville J at p 269 in his judgment said: 

.. , if the courts are to decide whether or not a claim is disputable, they are doing 
precisely what the parties have agreed should be done by the private tribunal. An 
arbitrator's very function is to decide whether or not there is a good defence to the 
claimant's claims - in other words, whether or not the claim is in truth indisputable. 
Again, to my mind, whatever the position in the past. when the courts tended to view 
arbitration clauses as tending to oust their jurisdiction, the modem view (in line with the 
basic principles of the English Law of freedom of contract and indeed international 
conventions) is that there is no good reason why the courts should strive to take matters 
out of the hands of the tribunal into which the parties have by agreement undertaken to 
place them. 

103 More recently, the Singapore Court of Appeal had to deal with a question of 
discretionary stay under s 7 of the Arbitration Act (Cap 10) in Kwan 1m Tong 
Chinese Temple & Anor v Fong Choon Hung Construction Pte Ltd (1998)2 SLR 
137. In the judgment delivered on 6 February 1998, the Court of Appeal held that 
the principles used in summary judgment proceedings should not be an exhaustive 
means of weighing the claims. Applications for stay under s 7 of the Arbitration 
Act relate to the larger issue of jurisdiction. The following passage at p 879 in the 
judgment of GP Selvam lC (as he then was) in Uni-Navigation Pte Ltd v Wei 
Loong Shipping Pte Ltd (1993) I SLR 876 was referred to with approval: 

The common form arbitration agreement provides for disputes to be decided by 
arbitrators. In such a case the court should, save in obvious cases, adopt a holistic and 
commonsense approach to see if there is a dispute. The justification for this approach is 
that it is important to hold a party to his agreement and avoid double and split hearing 
of matters .. ,. If the defendant, therefore, makes out a prima facie case of disputes the 
courts should not embark on an examination of the validity of the dispute -as though it 
were an application for summary judgment. 

104 On the facts of that case, the Court of Appeal allowed the action (0 be 
stayed. 
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Section /5 of the lAA 

~1105 I shall now set out brieOy the arguments at the hearing below, the 
l/conclusion by the learned assistant registrar and the submissions at the appeal 

before me specifically on ~ issue whether the appellants have successfully 
invoked s IS of the IAA, assuming for the purpose of argument that the arbitration 
agreement in cI 12.2 covered the dispute between them. 

m 106 It is common ground that cI 12.2 is an international arbitration agreement 
') because the respondents has its place of business outside Singapore. One of the 

requirements prescribed in s 5(2) for an arbitration agreement to be considered 
international in nature is thus satisfied. 

~ 107 The IAA and th~ Model Law do not apply to domestic arbitration unless 
) parties have agreed in writing that they shall apply. As for international 

arbitration, the IAA and the Model Law will apply unless parties have opted out. 
The question is what must the parties do if they ·intend to opt out of the IAA and 
the Model Law. How clearly must they express their intention to opt out? 

108 Counsel for the respondents submitted that parties must expressly state that 
the IAA and the Model Law shall not apply if they intend to opt out. Otherwise, 
they will find themselves caught under the umbrella of the IAA and the Model 
Law. Counsel referred to the speech of the then Parliamentary Secretary to the 
Minister for Law, Associate Professor Ho Peng Kee, who stated during the second 
reading of the International Arbitration Bill that the bill would mainly implement 
the United Nations Commission on International Trade Law (UNCITRAL) Model 
Law on International Commercial Arbitration on an 'opt-out' basis. From this, 
counsel contended that there must be a clear ouster clause to bring the 
international arbitration agreement outside the 1AA and the Model Law. 

~ 109 The issue here therefore largely concerns the interpretation of s 15 of the 
. . ') lAA. Section 15 provides: 

[f the parties to an arbitration agreement have (whether in the arbitration agreement or 
in any other document in writing) agreed that any dispute that has arisen or may arise 
between them is to besetlled or resolved otherwise than in accordance with this PartJ2.[ 
the Model Law, this Part l!illI the Model Law shall not apply in relation to the settlement 
or reso lution of that dispute. [Emphasis is mine.J 

110 On this point, the learned assistan t registrar said: 

... Section 15 contains an ouster clause, which appl.ies if appellants have provided for 
means of settlement 'otherwise than in accordance with thi s Part or the Model Law'. [n 
thi s case, the crucial question is how parties may provide 'otherwise than in accordance 
with the Model Law'. The appellants rely on inconsistencies between the mandatory 
provisions of some of the articles of the Model Law and contrary provisions of the 
Geneva Rules. 'The Model Law' is defined in s 2, which refers to the First Schedule. 
But art I (2) states that only arts 8, 9, 35 and 36 are to apply if the arbitration is not to be 
in Singapore. [n the present case, appellants have provided for arbitration in Geneva 
pursuant to other rules. so only arts 8, 9, 35 and 36 of the Model Law apply. Articles 8, 
9, 35 and 36 are not inconsistent with the Geneva Rules, so it cannot be said that the 
parties have provided 'otherwise than in accordance with the Mode l Law', in this 
particular case. 
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III The appellants had argued at the hearing below that this literal reading of 
the statute may lead : to , an absurd result. Suppose the arbitration agreement 
provided' for arbitration in Singapore pursuant to the Geneva Rules, (hen all the 
anicles of the Model Law would apply except for arts 8, 9, 35 and 36 as provided 
for in an 1(2), corrt1ict between the Geneva Rules and parts of (he Model Law 
would result and the appellants would have succeeded in ousting the IAA and the 
Model Law, The learned assistant registrar said that this concern was a valid one 
but there was no necessity for her to decide the issue whether an express ouster by 
the parties was necessary and mere inconsistencies were insufficient to enable the 
panies to opt out of the scheme of the Act. 

112 At the hearing before me, both parties took the position that if the IAA and 
the Model applied, s 6(2) of the IAA as well as an 8 of the Model Law requires a 
mandatory stay of proceedings unless the court is satisfied that the arbitration 
agreement is null and void, inoperative or incapable of being performed. I think 
this position is correct. Unless the respondents admit the appellants' claim, a stay 
must still be ordered even though summary judgment could have been granted on 
the basis that in reality there was no uiable or arguable issue. 

113 Counsel for the appellants reiterated his arguments that both s 6 of the IAA 
and art 8 of the Model Law have no application here as parties have agreed that 
any dispute arising is to be settled otherwise than in accordance with the Model 
·Law. If so, by virtue of s IS of the IAA, both the Model Law and Pan n (which 
contains s 6) will not apply. Since s 6 is no longer applicable, a stay of proceedings 
is not mandatory and the court's jurisdiction to impose a stay must then be based 
on its inherent jurisdic tion and the common law. Stay becomes discretionary. 

114 Counsel funher submitted that there is nothing in s IS which requires parties 
to expressly state in their arbitration agreement words to the effect that 'this Pan 
and the Model Law shall not apply' or that 'this Part and the Model Law shall be 
excluded'. Article 176(2) in Chapter 12 of the Swiss Arbitration Act was cited as 
an example where specific exclusion was required before it could be effective. 

~ 
115 Besides being silent on the need for specific exclus ion, s IS enables the 

rt; parties to opt out by agreeing that the dispute is to be settled or resolved in a way, 
which is otherwise than in accordance with Part II or the Model Law. In other 

G 

I 

words, if the parties have chosen procedures for arbitration alien to that prescribed 
by Part II or the Model Law, they have already agreed that the determination of 
their dispute would be 'otherwise than in accordance with this Pan or the Model 
Law.' They need not go further to say that Part II and the Model Law are 
inapplicable. This interpretation according to counsel is supported by the plain 
and literal reading of the widely worded siS. 

116 Counsel also contrasted s 15 of the 1AA with s 21 of the Australian 
International Arbitration Act 1974. In siS, both Part II and the Model Law are 
inappl icable the moment the parties have provided otherwise than in accordance 
with either Part II or the Model Law. Whereas the Australian provision only 
allows the parties to opt out of the Model Law but not the principal Act itself. 
From this, counsel submitted that parties could opt out of the mandatory stay 
provision in Part II of the principal Act. 
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117 Turning to the factual matrix in the case at hand, it would appear that 1\ 
10\ Switzerland does not adopt the UNCITRAL Model Law. The parties themselves 

V have decided that Geneva is to be the place of arbitration and the Geneva Rules 
are to apply. 

- ."..'" ~ 

118 The Model Law and the Geneva Rules are not limited to procedural rules but 
also cover substantive matters. By adopting the Geneva Rules, counsel for the B 
appellants submitted that the parties had clearly provided for the disputes to be 
resolved 'otherwise than in accordance with the Model Law' since the Geneva 
Rules contain both substantive and procedural rules different from that of the 
Model Law. They had by implication excluded both Part IT and the Model Law. 
With the consequent exclusion of s 6, the stay is no longer mandatory. 

119 On the other hand, counsel for the respondents adopted the reasoning of the 
learned assistant registrar in his submissions and also addressed the apparent 
anomaly which appellants' counsel had raised at the hearing below that the lAA 
and the Model Law ironically would have been ousted if parties had instead 
provided for arbitration in Singapore under the Geneva Rules.· 

120 In answer to this, respondents' counsel referred to the following article in 
the Model Law: 

Article 19. Determination of rules of procedure 

(I) Subject to the provisions of this Law, the panies are free to agree on the procedure 
to be followed by the arbitral tribunal in conducting the proceedings. 

(2) Failing such agreement, the arbitral tribunal may, subject to the provisions of this 
Law, conduct the arbitration in such manner as it considers appropriate. The power 
conferred upon the arbitral tribunal includes the power to determine the 
admissibility, relevance, materiality and weight of any evidence. 

R) 121 Counsel's contention was that art 19 allows parties the freedom to select 
I\, another set of rules to be adopted when the arbitration is in Singapore. Hence, the 

mere choice of a different set of rules is insufficient to bring s 15 into operation 
unless parties had clearly and expressly excluded Part II or the Model Law for the 
arbitration. In other words, the mere fact that the parties had specified the Geneva 
Rules is insufficient per se to oust the Part II and the Model Law because the Act 
itself allows parties the freedom to select rules different from the Model Law. 

My views 

'L 122 It is necessary to look at the Arbitration (Foreign Awards) Act (Cap lOA) 
(AFF A), which was repealed when the lAA was enact~d, to better understand how 

j) 
the IAA is intended to operate. 

1- ~ 123 Section 4 of the AFFA reads: 

4 ( I) This section shall apply in re lation to every arbitration agreement-

(a) which provides, express ly or by implication, for arbitration in any Sta te other 
than Singapore; or 

(b) to which there is, at the time the legal proceedings under subsection (2) are 
commenced, at least one pany who is a nati onal of, or habirually resident in, 
any State other than Singapore. 
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(2) Where-

(a) any party to aJ) arbitration agreement to which this section applies institutes 
any legal proceedings in any co un in Singapore against any other pany to the 
greemen~~ 

(b) the proceedings involve the determination of a dispute between the panies in 
respect of any matter which is required, in pursuance of the agreement, to be 
referred to, and which is capable of settlement by, arbitration, 

any party to the agreement may, at any time after appearance and before delivering any 
pleadings or taking any other steps in the proceedings, apply to the coun to stay the 
proceedings. 

(3) ... the <;oun to which an application has been made in accordance with subsection 
(2) shall make an order, upon such conditions or terms as it thinks tit, staying the 
proceedings or, as the case may be, so much of the proceedings as involves the 
determination of the dispute and which refers the parties to arbitration in respect 
of the dispute in accordance with the arbitration agreement 

124 Under the repealed AFFA. there was no opting out provision equivalent to 
'-' D s 15 of the lAA as we now have. Stay of proceedings was therefore mandatory 

when the arbitration agreement provides for arbitration in a foreign state. See 
s 4(1)(a) of AFFA. There is obviously no need to cater for opting out of the AFFA 
when the arbitration is to be conducted outside Singapore. which should then fall 

?J 
entirely under the jurisdiction of the foreign state . 

. ji 125 What if the parties decide to arbitrate in Singapore but have chosen foreign 
arbitration procedures instead. and s 4 of the AFFA applied on the basis that one 
of the parties is a foreign national or habitually resident outside Singapore? Since 
the AFFA did not prescribe any comprehensive arbitration procedures or rules 

,\11 

f\ 

I 

(unlike the lAA). the necessity for a provision to allow parties to opt out of the 
AFFA did not arise . 

126 This shows that the legislature had basically intended all along since the 
enactment of the AFFA that stay is to be mandatory when the arbitration clause 
calls for arbitration in a foreign state. 

127 It would be difficult to understand why after the IAA had been enacted and 
the AFFA repealed, the Swiss party for instance in this case, who has agreed with 
the Singapore party to arbitrate their dispute in Geneva under Geneva Rules would 
be subjected to a discretionary stay regime; but had it been under the AFFA. it 
would have been mandatory. I can see no poticy reasons in the Parliamentary 
debates for a change in this regard. 

128 Turning back to the lAA. which has incorporated most of the 
comprehensive rules of the UNCITRAL Model Law (see s 3(1) of the IAA), there 
is thus a need to allow parties to opt out of the Model Law. including those 
sections (e.g. s 8, 9 and 10) in Part IT of the IAA which modify the Model Law. so 
that parties have the widest possible flexibility should they decide to arbitrate in 
Singapore. This must be the background against which s 15 must be construed. 
But if they should choose to arbitrate in a foreign state. I cannot see how the IAA 
can have any extraterritorial reach. so that the parties have to opt out of it. 
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129 Section 15 therefore appl ies only if panies had chosen to arbitrate in 
Singapore because the parties will be subject to the Model Law procedures unless 
they take advantage of s IS to opt out entirely of the Model Law and Part IT of the 
lAA. This may well be part of the Government's policy to encourage the growth 
of arbitration within Sin~pOre by not unnecessarily constraining the parties to 
any fixed set of procedures be it in the form of the Model Law or otherwise. 

130 It is peninent to note the many references' by Professor Ho concerning the 
applicability of the IAA and the Model Law to arbitration in Singapore during the 
Second Reading of the International Arbitration Bill. He said: 

This Bill will facilitate the settlement of commercial disputes in Singapore . ... 
Currently, foreign businessmen are uncomfortable with unfamiliar arbitration laws and 
excessive intervention from local courts if they select Singapore as the venue for 
arbitration. They will therefore welcome the application of the Model Law in Singapore . 
... international arbitration is a highly competitive business. Businessmen are able to 
choose from a variety of attractive international centres including Hong Kong, Hawaii, 
Kuala Lumpur, Melbourne and Vancouver. Currently, a glaring disadvantage of the 
SIAC is the non·applicability of the Model Law in Singapore . .. . Let me briefly take the 
House through the main parts of the Bill. Part [[ will give the Model Law, ... , the force 
of law in Singapore . ... The reason for this approach is to let foreign businessmen and 
lawyers know at the outset the changes that have been made to the Model Law. This will 
facilitate their choice of Singapore as a venue for their cases .... In summary, the reasons 
why' Singapore should adopt the Model Law are as follows: ... it will promote 
Singapore's role as a growing centre for international legal services and international 
arbitrations. 

131 No doubt the scheme of the IAA which incorporates the Model Law is 
intended to apply to arbitrations in Singapore. When parties choose a place of 
arbitration in a foreign country, I do not think that Parliament ever intended the 
IAA and the Model Law to apply to that foreign arbitration such that the panies 
must expressly opt out of those procedures pursuant to sIS. Comity of nations and 
reciprocity dictate that a .foreign country's own substantive laws and procedures 
governing the conduct of arbitration within their own territory must be respected . 

132 For the reasons given, I am of the view that s 15 cannot be invoked for the 
purpose of depriving s 6 of the lAA of its efficacy when the arbitration is to take 
place outside Singapore. 

~ 
133 This construction I have placed on s 15 is further supported by art 1(2) of 

r the Model Law where it is clear that no ne of the articles in the Model Law except 
arts 8,9,35 and 36 apply when the place of arbitration is not in Singapore. Article 
I (2) reads as follows: 

Article I. Scope of application 

(2) The provisions of this Law, except Articles 8, 9, 35 and 36, app ly only if the place 
of arbitration is in the territory of this State. 

134 Hence, when the place of arbitration is outside Singapore, no inconsistency 
with the Articles of the Model Law can possibly arise as the Model Law is 
basically irrelevant when arbitration is outside Singapore. Only arts 8, 9, 35 and 
36 remain relevant for very good reasons. 
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135 Anicles 8 and 9 serve to preserve the bargain of the panies 10 an 
international arbitration agreement by ensuring that the coun will not deal with the 
dispute itself but refer the matter to arbitration and that the court will have powers 
to afford the parties interim protection before or during the arbitral proceedings . 
for example. to order interim injunctions, preservation. interim custody or sale of 
any of the disputed properties. 

;b) 136 Articles 35 and 36 deal with the recognition and enforcement of arbitral 

O 
awards inclusive of foreign arbitral awards in Singapore. 

137 I do not see how anicles 8, 9, 35 and 36 can ever be inconsis tent with the 
Geneva Rules or for that matter the rules of arbitration enacted by any foreign 
jurisdiction for the conduct of arbitration within their jurisdiction. In any event, 
arts 35 and 36 have been excluded by the Legislature under s 3(1) of the IAA and 
do not have the force of law in Singapore because there is already separate 
legislation under Pan ill of the IAA governing the recognition and enforcement 
of foreign awards in Singapore. 

138 That essentially leaves us with arts 8 and 9. But these two anicles do not 
affect the way disputes are to be resolved or settled under those rules . Hence, the 
agreement per se to resolve the dispute by arbitration in Geneva, Switzerland, in 
accordance with the Rules of Arbitration of the Chamber of Commerce and 
Industry of Geneva cannot be construed as an agreement to resolve the dispute 
'otherwise than in accordance with either Pan II of the IAA or the Model Law'. I 
agree entirely with the reasons given by the learned assistant registrar on thi s 
point. 

().., 139 Finally, counsel for the respondents referred me to the :~xplanatory note by 
~ ') the UNCITRAL secretariat on the Model Law on International Commercial 

Arbitration' Although the note is prepared for information only and is not an 
official commentary on the Model Law, nevertheless I think it is most helpful. It 
would of course be better if counsel had made available the official commentaries 
for my perusal. In fact, s 4 of the IAA specifically provides that reference may be 
made to the documents relating to the Model Law of the United Nations 
Commission on International Trade Law and its working group for the preparation 
of the Model Law for the interpretation of the Model Law, which has (subject to 
the IAA and with the exception of arts 35 and 36) the force of law in Singapore by 
virtue of s 3. 

~ 140 Paragraphs 12, 13, 16. 21 and 22 of the said explanatory note state: 

"") (a) Substantive and territorial scope of application 

12 Another aspect of applicability is what one may call the territorial scope of 
application. According to art I (2). the M09e1 Law as enacted in a given State would 
apply only if the place of aroitl<ltion rs'f[i the territory of that Slate. However. there 
is an important and reasonable exception. Articles 8(1) and 9 which deal with 
recognition of aroitl<ltion agreeme(lts. including their compatibility with interim 
measures of protection. and arts 35 'and 36 on recognition and enforcement of 
arbitral awards are given a global scope. ie they apply irrespective of whether the 
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place of arbitration is in that State or in ano!her State and. as regards arts 8 and 9. 
even if the place of arbitration is not yet determined. 

13 The strict territorial criterion. governing the bulle of the provisions of the Model 
Law. was adopted for the sake of certainty and in view of the following facts. The 
place of arbitration is used as the exclusive criterion by the great majority of 
national laws and. where national laws allow panies to choose the procedural law 
of a State other than that where the arbitration takes place. experience shows that 
panies in practice rarely make use of that facility. The Model Law. by its liberal 
contents. further reduces the need for such choice of a 'foreign' law in lieu of the 
(Model) Law of the place of arbitration. not the least because it grants parties wide 
freedom in shaping the rules of the arbitral proceedings. This includes the 
possibility of incorporating into the arbitration agreement provisions of a 'foreign' 
law, provided there is no conflict with the few mandatory provisions of the Model 
Law. Furthermore. the striCt territorial criterion is of considerable practical benefit 
in respect of arts 11. 13, 14, 16,27 and 34, which entrust !he courts of the respective 
State with functions of arbitration assistance and supervision. 

16 Beyond the instances in these two groups (referring to the arts II. 13, 14. 16. 27 
and 34). 'no court shall intervene. in matters governed by tJ:tis Law', This is stated 
in the innovative art 5 ... 

(b) Arbitration agreement and the courts 

20 Articles 8 and 9 deal with two important aspects of the complex issue of the 
relationship between the arbitration agreement and resort to courts. Modelled on art 
1/(3) of the 1958 New York Convention, art 8(1) of the Model Law obliges any 
court to refer the parties to arbitration if seized with a claim on the same subject
matter unless it finds that the arbitration agreement is null and void, inoperative or 
incapable of being performed. The refemll is dependent on a request which a party 
may make not later than when submitting his first statement on the substance of the 
dispute. While this provision. where adopted by a State when it adopts the Model 
Law. by its narure binds merely the courts of that State, it is not restricted to 
agreements providing for arbitration in that State and. thus. helps to give universal 
recognition and effect to international commercial arbitration agreements. 

21 Article 9 expresses the principle that any interim measures of protection that may 
be obtained from courts under their procedural law (eg pre-award allachments) are 
compatible with an arbitration agreement. Like art 8, this provision is addressed to 
the courts of a given State insofar as it determines their granting of interim 
measures as being compatible with an arbitration agreement. irrespective of the 
place of arbitration. Insofar as it declares it to be compatible with an arbitration 
agreement for a party to request such measu re from a court. the provision would 
apply irrespective of whether the request is made to a court of the given State or of 
any other country. Wherever such request may be made, it may not be relied upon. 
under the Model Law, as an Objection against the existence or effect of an 
arbitration agreement. 

141 The above commentary on the Model Law lends support to the construction 
that I have placed on s 15 of the IAA. 

142 I will now deal with the hypothetical situatiot] referred to by counsel for the 
appellants where the parties have chosen Sif(gapore as the place of their 
arbitration but agree to abide entirely by the Geneva Rules. which are clearly 
incompatible with the Model Law as applied ,in Singapore. Take for instance 
r 12.1 of the Geneva Rules where the Chamber of Commerce and Industry of 
Geneva shall appoint the sole arbitrator if the parties fail to select a sole arbitrator 
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by mutual agreement within the thirty.-day time limit set. This will certainly be 
incompatible with the s 8(2) of the IAA read with art I 1(3)(b) of the Model Law. 
where in the absence of agreement, the sole arbitrator shall be appointed. upon 
request of a party. by the Chairman of the Singapore International Arbitration 
Centre or such other person appointed by the Chief Justice by notification 
published in the Gazette. Under the circumstances. would the parties have 
succeeded in opting out purs'uant to s 15 since they have not expressly stated in 
their arbitration agreement that the Model Law or Part II of the lAA has been 
excluded? / 1l~ <,,1 ,1 f"rTJ. (l..CI 

143 Article 19 does not help much as the selection of the arbitrator is not simply 
a rule of procedure that has to be followed by the arbitral tribunal in conducting 
proceedings. It is substantive in nature. In this hypothetical case. the parties had 
selected a procedure which is contrary to the mandatory provision in the IAA and 
the Model Law. 

144 In my opinion, it is not necessary to have an explicit agreement stating that 
the Model Law or Part II will not apply. as counsel for the respondents had 
contended. Section 15 itself does not appear to require a clear express term of 
exclusion. On a plain and literal reading of that section. it can cover both express 
and implied exclusions. If the intention is to limit s 15 to an express ouster only. 
Parliament could easily have provided for it 

145 Second. the transition provision in s 26 of the IAA provides that Part II shall 
not apply to an international arbitration that was commenced before 27 January 
1995. the date the IAA came into force. It would appear that the IAA covers 
international arbitration agreements concluded before the lAA was in force. 
Parties certainly could not be expected to know that there is a need under s 15 to 
expressly opt out of the Model Law or Part II. I do not think Hiat Parliament could 
have intended that these parties should be precluded from opting out and that they 
should be forced to adopt procedures for arbitration in Singapore that are contrary 
to what the parties had agreed between themselves. As with international 
arbitration agreements concluded on or after 27 January 1995. they should also 
have the same facility to opt out and the only way this can be done is to construe 
s 15 such that opting out by implication is allowed. 

146 By choosing procedures which are alien and contrary to the mandatory 
provisions in the Model Law or Part II for arbitration in Singapore. I think parties 
would have successfully opted out by implication. 

147 What then is the legal regime to govern that arbitration in Singapore after 
) the parties had by implication opted out? Having regard to s 5(4). I am of the view 

that if Part II is no longer applicable, then the legal regime reverts to the 
Arbitration Act (Cap 10) (AA). The definition of arbitration agreement in s 2 of 
the AA is extremely wide and would cover all arbitration agreements. whether 
domestic or inlernational in nature. When Part II and the Model Law in the IAA 
applies. the AA is not applicable. So. .when Part II and the Model Law are 
inapplicable,' the AA must apply. I cannot envisage a lacuna here. 

148 I do not think I should go furttJer to deal ' with the question how the 
arbitration is going to be conducted having regard to the fact that the Geneva Rules 
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are not exactly in line with many of the provisions in the AA. It may well be easier 
if the parties, after realising the complexities, simply agree to go to Geneva to 
arbitrate rather than have it done in Singapore if they still want to follow the 
Geneva Rules. But the point remains that they can arbitrate in Singapore using 
procedures other than the Model Law. 

149 If the AA applies, then the stay is discretionary under s 7 of the AA. The 
principles to be followed have been set out in the recent Court of Appeal decision 
in Kwan 1m Tong Chinese Temple & Anor v Fong Choon Hung Construction Pie 
Ltd. I do not think there is anything absurd as contended by appellants' counsel in 
the hypothetical case that if the place of arbitration is in Singapore, the stay is 
discretionary but where it is in Switzerland, the stay is mandatory. The point really 
is that Parliament has legislated that within Singapore, international arbitrations 
(including non-international arbitrations) following the Model Law procedures 
(see s 5(1) of the IAA) will come underIAA for which the stay shall be mandatory 
whilst those that do not apply the Model Law will come under the AA, for which 
the stay shall be discretionary. For arbitration agreements to arbitrate outside 
Singapore, the stay will invariably be mandatory whether or"not the parties have 
agreed to follow the Model Law for their arbitration. 

Appeal allowed. 

Reported by Zaheer Merchant 
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