IN THE SUPREME COURT
OF NEW SOUTH WALES
COMMON LAW DIVISION

Cale J

14 August 1992

AEROSPATIALE HOLDINGS AUSTRALIA PTY LIMITED & ANOR v ELSPAN
INTERNATIONAL LIMITED
55053 OF 1992

Application| has” been made by certain defendants for a stay of these
procesdings.

The\Parties and the Summons

Aerospatiale Holdings Australia Pty Limited ("Holdings™) and Eurocopter
International Pacific Limited ("International”) are the plaintiffs. They have sued
Elspan International Pty Limited ("Elspan™), Peter Ellen and Associates Limited
("Associates”), Peter Ellen ("Elien”), Elspan (Australia) Pty Limited ("Elspan
Australia”), Anthony Grieve Pry Limited ("Grieve Pty Limited™) and Anthony Grieve
("Grieve™) as the first to sixth defendants respectively.
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The claim arises out of alleged breach of contract, negligence, breaches of the

Trage Practices Act and of the Fair Trading Act relating to the construction of the
hanger and associated buildings upon land at Bankstown Airport, Sydney.

There are two relevant agreements. The first is berween Elspan and Holdings
dated 19 February 1990. In consideration of approxmately $2.4 million Elspan
contracted tn_I-::rEurm the construction works. By clause 5.4, the k was
noted to be subcontracted 1o Associates, who were not a party to ent. By
clause 17.3 Hoidings (described as "the Owner”) acknowi was Elspan's
intention to subcontract the design services to Associates appoint Elspan
Australia as Elspan's representative "in the performan Services in Australia
and hereby consents to the same”. &\

J Clause 19.1 provided for arbitration in Ing terms:

|

| "Any dispule, coplroversy of claim

Jl seitled by agreement between the
dispute and intention 10 refes o

t &f or in connection with this Agreement not
ithin 30 days of notice by ope party 10 the other of
ion shall be referred 1o artvitration for delermination

! by a single arbitrator o be by the Owmer and Elspan or failing such agreement

[:brumlk mlm:wtp%mmqmurﬂmmbﬂhhﬂmhmm

' being of the lostitution i of Australia in sccordance with the Commencial

Arbitration Aol 1986 uth Wllanr any sututory modificstions thereaf for the tme

being in force. any arbitration proceedings shall be borne as the arbitrator may
direce”

The 16 the first agreement commenced an arbitration pursuant to that

clause. @ ES i

Thereafter a second agreement dated 5 September 1991 was entered into
«Mmﬂ%@mw as "the Owner") and Holdings on the one part and

on the other. That agreement recited the desire of Holdings and Elspan to
terminate the agreement of 19 February 1990. By clause 2.L.1 it was provided that
Holdings and Elspan agreed that upon certification by the superintendent that the
Remaining Works had attained Practical Completion, each was 10 release the other
from all claims arising out of or in connection with the Original Agreement and the
arbitration proceedings then on foot between Holdings and Elspan, which

proceedings were to be terminated upon the basis of each party paying its own costs.
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By clause 113 Holdings and Elspan agreed that the obligations under the first
agreement were to be suspended subject to the provisions of the second agreement.

Clause 2.2 of the second agreement provided that:

*Upon proper termination of this Agreement by Elspan due to breach or breaches of this
Agresment by the Owner (being Intenational) or if this Agreement is frusirated:

- (t)  Except as provided in clause 11.5 Aerospatiale agd the Owner
bereby agree to wabe and release all and any claims, of action,
proceedings or dem:.nds of whatever nature which j or at any time
Lhereafter might have against Elspan or Elspan's ! or assigns or
Elspan's servants or agents in respect of qr.ahsing out of the Original
Agreement or any breach thereof eiher the existence of such
:dﬂmruinumﬂmmpmqtﬁgﬁdmﬂummwm

. Acrospatiale Holdir gs or the Cwmegd

By clause 11.5 Elspan m:h:nuw]cdgcdr s Lkal:lrrihzy to International for latent
defects and for services undertaken by Elsiiaﬂ:f and its obligations to rectify certain
defects for a period of seven years fIDl;.:,p.ml:ul:!.J completion.

Clause 16.2 provided:

"The Owner hereby dclnowledges that it is Elspan's intention 10 subcontract part of the
Remaining Workand'to appoint Elspan Australia . a5 its representative in the performance
of its obligations under this Agresment in Australia and the Owner hereby consents 1o the
same El } ndl absolved of it obligations under this agreement by the appoiniment in

s fubclaae

Glae 17.1 of the second agreement provided for arbitration in the following

*Any dispute, controversy or claim arising ool of or in coanection with this Agreemest no!
\ settbed by agreement berween the Parties within 10 days of notice by one party 1o the other of
\ dispute and intention 10 refer 10 arbitration shall be referred 1o arbitration for determination
\V\ by a singe arbitrator 1o be agreed upon by the Owner and Elspan or failing such agreement
N within 21 days by 2 single arbitrator appointed a1 the request of either party by the President
for the time being of the Institution of Engineers of Australia in 3 accordance with the
Commercial Arbitration Act 1984 of New South Wales or any statutory modifications thereof
for the time being io force. The cosis of any arbitration procesdings shall be borne as the
arbitraior may direc.®
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Under the second agreement Elspan promised completion to lock up stage of
ceriain buildmgs by 24 December 1991 and practical completion for the re.:n.ammg
wnrh by 24 January 1992. Also by the second agrecment Grieve Pry Limited or Mr
Grieve was appointed works superintendent.

The plaintiffs allege that progress of the works fell behind the new schedule
for completion and that "E‘.]ipan effectively abandoned the project by dng_gm work
after 14 ber It alleges that Elspan repudiated the Wnn
that :h:ﬁr:ﬁtp agreement was thereby revived, that Elspan also répudidted the first

agreement, which repudiations were accepted by Holdings and International thus
bringing the agreements 10 an end.

In addition, Holdings and International allege thag they terminated the second
agreement for non-performance of it by Elspar, in acenrdance with provisions of that
agreement permitting such termination for ulﬁﬁ;ntisfa:mry performance, or non-
compliance with notices requiring r:mﬂmﬂﬂn of defective works or delinquent
progress.

Neither Elspan or the othenfive defendants have filed a statement of defence.
However | understand E]W'mshﬂ to argue that clause 2, and in particular clause
2.2(b) of the second &fremment applies in consequence of an alleged "proper
termination” of the sécond agreement by Elspan, or frustration of that agreement, so
as to result in a waiver of all claims by Holdings or International against Elspan or "its
servants or, ﬂ;ew" Elspan wishes to argue that its servants or agents include
A::nmt:nﬂ;ﬂ]:n and Elspan Australia. Thus it wishes there to be a preliminary
heanng of what it calls 2 preliminary point. Whilst the preliminary point was not
defined with any certainty or clarity | understand it to be the general question of
ﬂ\nﬂnr.r Elspan repudiated the second agreement, and the frst agrecment, or
‘Whether there was a termination of the second agreement by Elspan so as to cause
clause 2.2 1o operate, or whether Holdings or International terminated the second
agreement which may have the effect of reviving the first agreement.

In any event, Elspan seeks a stay of the proceedings based, as they are, upon
asserted breaches of the first and second agreement, coupled with the other causes of
action | have mentioned
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The two plaintiffs and Eispan are the parties 1o the second agreement They

are agreed that clause 17 is an "arbitration agreement” within thc_::_num'ﬂi of the

. Intemational Arbitration Act 1974 (Commonwealth) to which clause 7 of that Act
applies. Elspan is a company incorporated under the laws of Hong Kong and

registered in that territory. Accordingly, pursuant to section 7(2) of the Intgmational

w:tmub@mﬂupﬂn this court msmyau:.hpnruun_nf_r]_ig_gm__a_:_l.i:q:
in matter number 55053 of 1992 as are the sul:rjc.l:tﬂfth:ub:trahun agrecment, and

S

to refer that pumnutna:h:tmnun The are agr

that portion of the proceedings in matter number 55053 ween Holdings,
International and Elspan as fall within the terms of clause 1% ﬁmnmhmum

to, nor do | pause to determine which portion of ings in that lengthy
summons fall within that stay. l.fth:pa.mcsa.r: agree upon whether all, or
some only, and if so which portion, of such pr gsagiu'lﬂ Elspan fall within the

stay, | will hear further argument upm‘l

The second, third, fourth, ﬁf%:l sixth defendants are not party to any
agreement containing an arbi x@l&m. There is thus no basis for any stay of
procesdings number 55053 again$t them, unless the court were to exercise some
mherent jurisdiction rela tly management of litigation.

So far as cl Holdings against Elspan arising from the first agreement
and being the sut of claim in proceedings number 53053, ﬁplmjrfﬁrﬂmqmg.

Elspan is 'ﬁmiﬂayufsuchcm:usmgund:rthnﬁrﬂlgmmm“bﬂ
mﬂ:m 9.1i in cansequence of section ?{2} International Arbitration Act 1974.

a stay. For similar reasons as above, such portion of the claims, if any,
oldings assert against the second to sixth defendants are not to be stayed
use there is no relevant arbitration clause. | do not understand there 1o be any

$ aim by either plaintiff against the fifth and sixth defendants (the Grieve interests)

anising from the first agreement.
it
; There remain two matters in dispute. The first is the curial law of the
| | arbitration under the first and second agreements presently stayed. [ hold a clear
JI ]l view that each of clavses 19 and 17 relate not to the power of appointment of an
, | arbitrator, as the Elspan interests contend, but to the law applicable to the

arbitration (section 21 [nterpational Arbitration Act 1974). In my view that
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necessarily follows from the wording of clauses 19 and 17 respecuvely because there ||
is no provision in the Commercial Arbitration Act 1984 of New South Wales which
provides for an arbitrator 10 be appointed at the request of cither party by the
Presidemt for the time being of the Institution of Engineers of Australia. In
consequence the words"in accordance with the Commercial Arbitration Act 1984 of
New South Wales™ must relate to the law applicable to an arbitration the subject of [
clause 19 or 17.

The parties have thus agreed that the Model Law does :ﬁfw they having |

agreed by clauses 19 and 17, as contemplated by section Ilmﬂm
Act 1974, that the dispute between them is to be settled.in accordance with the New

South Wales Commercial Arbitration Act. That is entirely understandable in the
circumstances where the work related to a r:um‘trug.‘ﬁi:\g within New South Wales.

It was suggested that, assuming u@'-mpd;él law applied, the court had no
power to give directions to the :u'hnranﬁ* - have found that the New South Wales
Commercial Arbitration Act appyulxp?”thure is thus a power to give directions
(section 47). However Ih:ﬁmlrh?aanun has been suspended by virtue of the
second agreement, and thé uﬂmn:m under the second agreement has not
commenced. [n addmuz.m'fng regard to the persona of the agreed arbitrator, it
would be inappropriate far the court now to give any directions. It will be a matter
for Mr Samuels q.‘.‘iwﬂ:l:rl:mm: the appropriate method of determination of the
issues in the a;h‘ﬂnﬁnn.. including whether it is convenient that there be first decided

the 50 mlipr*p::ﬁmmanr point”,

‘{here remains between the plaintiffs and Elspan interests that which may fall
: the scope of the arbitration clauses, and the claims by the plaintiffe against
Q&h second to fourth defendants inclusive in negligence and pursuant to the Trade

Practices Act and the Fair Trading Act As [ have said such claims arc not subject 1o
any arbitration clause and there is thus no entitlement to a stay. The plaintiffs wish

to proceed with those claims. They are entitled to do so.

matters would also have been referred to Mr Samuels QC either pursuant to an
arbitration now agreed between the parties, or pursuant to a consent order for a
reference of those issues pursuant to part 72 of the Supreme Court Rules. However,

\ If common sense had prevailed on the part of the Elspan interests, these

6
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the common sense has not prevailed, and significant arguments have been addressed
to the Court as to why there should not be a concurrent reference of the matters in
dispute between the plaintiffs and Zlspan of matters outside the arbitration clause,
and between the plaintiffs and the second to sixth defendants to Mr Samuels so that
all matters could be resolved by the one person at the same time.

Elspan has argued that an arbitration is a private affair into which other
pm‘n:smynmbnmmded, mﬂnb:uhuuuﬂymmm;. R-E.Lta:l#!ys placed \

AILER B35 at 842 where L:ggmt ] slzt:d

"The concept of private arbitrations derives simply from |h;,ﬁiﬂillh!p|ruu harve agresd
10 submit 1o arbitration mduwmmlmﬁﬁu’mﬂhﬂmﬂm It
umpﬂmmmnmtmmpslhmh:nﬂuddmﬁhudquMunntm
arbitration and that numum:m‘huulmnrntmcm’hmiummu the dispute shall
be heard or delermined concurrenily with urm#mndﬂammudhpum
however convenient that course may be 1o king it and however closely associated
the disputes in question may be. The onli ptiw ﬁ'hichlﬂmrllﬂlﬂ.j'ﬂﬁrthﬁml
reference in which he has been appointe~They cannot be extended merely because a
dispute exists which is capable of beiagand is referred separately 10 arbitration under a

different agreement” (emphasig added) :1l

( His Honour was nﬂl.l:!;;]‘hiﬁmﬂl a case such as this. The second, third and
fourth defendants are a]t“vj.;ﬁkl the Elspan interests. The fifth and sixth defendants,
who acted as certifiefs Upder the second agreement, are closely associated with the
very subject maites of the disputes between the plaintiffs and the first 1o fourth
defendants. Pﬁnugh they may techmically be “strangers” to that dispute, there is no
realistic sﬂ;z“lﬂwm:h that is so. Leggatt J was addressing a question of the power
of an mmr 1o order the concurrent hearing of rwo arbitrations berween different
parfies without the consent of the parties to those arbitrations.

RN No such questions arises here. There is no reason in principle why an
\ Sarbitration an a reference dealing with closely associated mauers and being
\X\ principaily between the same parties should not be held together. | do not regard
there as being any insurmountable barmer 10 a reference arising from the fifth and

sixth defendants being parties to the litigation.

- =l
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The question of difficulties arising from third party involvement in matters the
subject of private arbitrations was addressed by the learned authors of Mustill &
Boyd: Commercial Arbitration (2nd edition) at p.143-146. Several solutions to avoid
the waste of time, resources and cost, as well as 1o avoid the possibility of inconsistent
findings from different tribunals are also addressed. No consideration was given to a
compulsory order of reference by the Court of matters the subject of coun
proceedings to a referee being the person agreed by the arbitrating parties as
arbitrator. That may be because of different legislation or rules governifigteferences
10 those applicable in New South Wales. p Rt

In my view part 72 confers a clear power 10 appoint\a pefson, agreed as an
arbitrator in respect of some issues in dispute h:m:nmﬁfa.r parties, as referee
to hear and report to the court upon associated mwum between the same
parties, and additional parties. The court also haf a.*‘p:}wnr to fix the hearing of that
reference at the same time as the a:h:mnupm_iﬁ?z:! and r8). Egually it has a
power to give directions to regarding the t‘-ﬁlﬁaw*uf an arbitration within the purview
of the Commercial Arbitration Act Iﬂﬁﬁ(ﬂiﬂ} That inciudes a power to direct when
the arbitration is 1o be heard. It i %msary now to decide whether 5.47 confers
upnnthemunapﬂw:rmmahﬁ:ﬁnaﬂwmgmcmmd:tnfmd parties in an
arbitration in circumstances !'-'I'll.w‘it 15 convenient to do so. (see generally Johnson

& Ors v Macri & Marcellino B Limited unreported Cole J 8 June 1990).

Whether the ‘bourt will exercise its power to order that a reference and an
arbitration be.heard'before an arbitrator/referee at the same time will depend upon
considerasion-of all material circumstances, including the right to privacy which the
parties ﬁ’iﬂ'arbm'au:m, or at least one of them, claim. It may be expected that

‘qﬁ'ﬁr the same parties are involved in the arbitration and the reference, the
&fetenice being necessary only because the arbitration clause is not sufficiently wide

_‘w tover all matiers in dispute, the court will have little hesitation in ordering the

» reference and arbitration be heard at the same time. Indeed the court would expect
commercial litigants 10 act sensibly and thus agree 1o have all matters resolved by an
arbitration, or be the subject of a referee’s report.

The possible intrusion of additional parties results in the court being required
to consider, as an aspect of discretion, the claim for privacy arising as it does from
contract between the parties. That claim alone, however, will be but one factor to be
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weighed with many others, including the legislative purpose of 5.47, the prosimity
between issucs and parties to the arbitration and the litigation, any unfairness to any
party flowing from a concurrent hearing, savings of cost and time to the parties, and
the desire to avoid duplicity of hearings and the prospect of inconsistent findings of
fact or law.

This court is in a different position to that in which Leggatt J found himself in
Ondford Shipping which position ied his Honour to say at 849:

'Hntqlmthu’:lnrmnithﬁllhtmnilmﬁp‘mmm#h L pe hlhtpﬂil:'ﬂlin
which Mustill J found himself of being able to atiach weight 10 the flity of w0 causes
being dealt with 1ogether in the exercise of any discretion now aalabie*

Here, the court does have a discretion becagisb\0f the existence of litigation
which encompasses, but goes beyond, the scope ‘and'parties to the arbitration, and
the existence of Part 72

The second objection was that as\questions of credit may, and probably will
arise, there being allegations of mjSrepresentations, the Elspan interests would wish
any such questions to be dealt yith i private in the arbitration, rather than in public
proceedings. Cerainly if\the Jfoceedings against the second, third and fourth
defendants remained in{caurt, they would be public. | do not pause to consider
whether the pruc:::ﬁ,nﬁﬁ:fﬂr: a referee appointed pursuant to Part 72 are public
or private, for thnmfry is that, except for the presence of Mr Grieve, the certifier
under the sc,nntri;gﬂmm the matter would be private.

«Lhe Yhird objection was that there may be confusicn in one person sitting as

an Arbitfator and referee such that his award under the arbitration may deal with 2

\"Wﬂh‘- not contemplated or falling wathin the arbitration agreement and thus

\ “pursuant 1o article 34(2)(iii) of the Uncitral Model Law, the award may be invalid. 1

&\  have found that it is not the Uncitral Model Law which is the applicable law. In any

i~ event | have no doubt that Mr Samuels QC could adequately separate those issues
within the arbitration from those within the reference.

The fourth objection was that even if the award under the arbitration were 10
stand, as yet not finally determined principles in relation to the proper approach 10
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be adopted by a court in considering a referee’s report may result in the report either
not being adopted, or if adopted, overturned on appeal. Thus it was said there may
be the incongruity of the award standing yet a similar finding under a reference being
reversed. It is true that different principles may apply in relation 10 an appeal, or

leave to appeal from an award under the Commercial Arbitration Act, 1o those
applicable to & referee’s report pursuant to part 72. However that is not a sufficient

feature to inhibit the making of a reference of matters which relaie &g closely to
those the subject of the arbitration.

The fifth objection on behalf of the Elspan interests was-that the fifth and
sixth defendants may be required to be present throuphom the whole of the
proceedings although they were involved only in relation jo the certification under
the second agreement. | have no doubt appropfiste administrative arrangements
can resolve that difficulty. S

Accordingly I propose to refer<dhe. ‘di;'pur.u berween the first and second
plaintiffs and Elspan which fall outside the scope of the arbitration clauses (if any)
mmm:&ﬂudsmﬂgﬂﬁm the second, third, fourth, fifth and sixth
defendants, none nfwh;n:haN'fjt subject of any arbitration agreement, 10 the
Honourable G Samuels QC 85 Téferee pursuant to Part 72, It will be a marter for Mr
Samuels QC to determig whether he wishes to hear the preliminary point argument
in the arbitration, d4nd gsherwise to determine the appropriate manner in which both
the arbitration m? the reference are to be conducted. Subject 1o such directions as
the ubmumﬁ\:fﬁrcc may give, | direct that the arbitration and the reference be
heard as thé same time.

.\ The entitlement of Elspan to a stay was not in serious dispute. In each other

G‘ﬂ'}e:t the firs: o fourth d:lendants wave been unsuccessful. Accordingly I order

\ tﬁeﬁm to fourth defendants to pay the plaintiffs’ costs, and to pay the fifth and sixth
N defendant costs. )

I shall adjourn the matter for seven days to enable the plaintiffs in

proceedings number 35033 to bring in short minutes of order consistent with these
reasons. g

10
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b LISTRALLS
PART IL ENFORCEMENT OF FORERIN AK DS

lmterpretaion

L.01) In thas Par. anless the contrary intentson appean

“agreement in writing™ has the same meaning as in the Comventbon;

“arbitral award™ has the same meaning & mn the Convention

*arbitration agreement™ means an agreement in wming of the kind ref
in sub-nrmacle | of Armicle 11 of the Convention

“Australia™ includes the Temiories;

“Convention” means the Convention on the Recognition and Eaforcemsg
Foreign Arbiiral Awards adopted in 1958 by the United MNationy Cofifereng
International Comenencal Arbniralion at ils iwenty-lourth megigeha Somrg
Englh text al whoch @ 80 gl in Schedole |:

Lonvention couniry means o couniry e thaffwAnstralial choes
Comracting State within the meaning of the Convention:

Separt™ means any court 1 Avstrale, snclodeig o €ourt 8 State or Terrios

“foreipn award”™ means an arbitral pward modeein purtuance of an arbiy
agresment. in 8 coantry other than Australia, being 3 arbitral swnrd in relags
awhich the Convention applies :

(24 In thas Part. where the context so pdmaiscssenforcement”™. in relata
foreien owmrd, includes the recs Emitkon o the wwnrd as bindime for ANY purg
and “enforee™ and “enfiorced™ have cosesponding meanings ol

(3} For the parposes of this Pam, Sidedihcorporate shall be wken 10 be ondmng
redadent in 8 country 1f, and oalwALiNg incorpornied or has s principal :I. 2
business m thal counery

leeerrioe i L omveriiom d
4, Approval i grven W SeRession by Ausiralo 1o the Conventon withooe)
declaration under sub-article 3 of Aricie [ but with a declaratson under A
thai the Convenpgogrishall exiend 1o all the exiemal Termiories ocher than B
e Guinea
i
CAforcermen Fforsign arotfralion dgresments
7. (M Where
N the procedure in relation to arbitration under an arbiiration ngree
govermed, whether by virmue of the express termms of the ag
|.'|I|I|:I'A ise, by the law of a Convention country; 5
LN PIOCEdUre 10 Pedainnn o arIranon ender on arberanoa groems
govermned, whether by vinue of the express erms of the agreemes
otherwise. by [he iaw ol a couniry nad being Australia or a Conven
CoOUnCry, and a pamy o the agreement 15 Ausirabia or o Siale or 2 peg
who was, 2 the the time when the agreement was made, domicileg
ordiranly resident m Australia;
o party o an arbitmation agreement is the Government of o Conves
country or of part of 2 Convention couniry or the Government of 28
v of a Convention couniry, being B temisory 0 wihch the Comet
exiends; or F
(d) o party to an arbitration agreement 15 3 person who was, o the'H
when the agreement was made, domiciled or ordinanly resident
country that s a Convention country; .
this sechion applaes o the agreement

Schedule | which contaans the texi of the Mew Yaork Convennon is nog reproduced

Aosiralia: Anpex [ =2 21l Hanesock mn Comme. S
“ericmb




b LISTRALLA

{2} Subject to this Part, whers:

{a) proceedmps INSFUED DY § PAAY 10 &0 arfdEralon agreement 10 wihich
this sechion applics AZAIMST anodher party 10 (e Agreemenl are pending
in 8 cowrt. and

(k) the proceechn@s INVOLVE The determanmitad of & miifter that, 1n purkiEne

= of the agreement. i capable of settlement by arbitration
) mn (e spplication of a party 1o the agreement, the court shall. by onder, upon such
e enditons (1f anv) xs if thinks i, stay the 'r'll_-\.!l,'f'.‘(l.[!!_'- or &0 much of the procesd
pps 25 INVOEVES the determination of that mamer, as the case Yy be. and refer the
= gt 10 arbiirEnon in Tespes of that matier
B3} Where a court makes an order under subsecnon (2], o may, lor the purpose
Bl prescrving the mghts of the pamses, make uch inlenm or supplementary orders
it thinks {1t in relabon o any property that 15 the subject of the mater 1o whach
i first-mentioned order relates
B4} For the purposes of subsections (2 and (3}, o reference o a party includes o
poe 1o & person cliiming throwgh or under a party
j A cour shall not make an order under subsection (2} if the coun finds thas the
on agreesnent i null and vosd, incperative or incapable of being performed.

ECOT NG Of fOrET M aray

& (1) Subect o this Par, 3 foreegn award i ndmg by verue of this Ad 4or all
L I
Swrpesres on lhe parties 0 the arbifmbion agreement m porseance of which. o wat

= {1} Subject o this Parl, a foreign award may be enforced i 8 cowrtiof a Stdle or
e oey &S if the sward had been made in that Siaie or Termruosy W ecebrdance
.j‘.u. the baw of that Siale or Termdory
) Where:
s (&) 32 anYy LEmE. A PETsOn seeks the enforcement of & [oeeeeh At ard Oy M of
thas Farm: xmd
b} the country i which ihe award was made 4 0@l a'that wme, & Conven
hion coumry;
= % (1) and (2) da not have elfect m relaton, 10 Me award unless that pemon
i that tme, domectled or ordinandy resadesi™medAustalia or m a Convention
MY Subject 10 subsesction (6, m any |:|_r|'h;u—.=|1i,1'.|.:s in which the enforcement of a
-- award h:.- wviriue of this Part 15 a-.nl'.|;j11_ the court may, at the request of the
iy apainst whom it is invoked. refuse o enforce the award i thar party proves 1o
satisfactvon of the coun that
i) tha parmy, bEmE &0TYND the arbiirateon LoTecment o pursuance ol
wiich the awand wiRg/Mie. was, under the law applicable 10 haim, under
some meapacily alED nme wiken the agresment was made;

) the arbiraténagreement 18 pol vabid ender the law expressed in the
agreememni.i0 be applicable 10 1t or, where no low s s0 expressed o be
applicable. under the lnw of the country where the award was made
that pariy. Was M given proper notice of the sppoimtment of the arbitrabor
molfehe arbitration procecdings of wak olheranse anablc 1o present his
Casé in the arbitration procesdings;
ihe gward deals with o difference not comemplated by, or sel falling
within the terms of, the submission 1o arbifracion, of contains a decision
on & maner bevond the scope of the submission o arbitration
e composileon of the aromral authonry or the arbiiral procedune was
nd if Accorndance with ihe agrecment of the pames or. faling such
BETCCMCN., Was N 1N PCCOTOANRCE W 1 the 1w of cthe COUnIry winene the
ErGEraLEcn 100K :"-'I-'l'!. or

on Comen. Ash, Supsl 11 Auerralin: Annex [1 -3
- L
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ALUSTRALLA

(2} Except 50 (ar as Ihe conlrary (NIEnion appears, 4 word or expression thae
used both in thes Pamt and i the Model Law (whether or nol a parmculas FESanimg
given 1w it by the Model Law) nas, mn thes Part, the same meamng as o has in
Slode] Las

Iwizion 2 — Model Law

Wade! Law ro have force of low
I (1 5|||:-J|_*:|: i this Part., the Model Law has the force of law in Aucstralie
(21 In the Model Law; e
“Staie™ means Ausiralia (inzluding the exiemal Temiones) antl any Forejgn
COUnEry:
*this State™ means Awsiralia (including the exiemal Temmiones)

{mterprefanon of Modei Low — MiE OF £TIFIMERC mulneriad
-

7. (1) For the purposes of irterpreting the Model{lsw) reference may be
i the documents of
ia) the Limited MNatons L omemsaon on itemotsonal Drade Law; and
b its working group [0 the preparatidg ol the Model Law:
relating oo the Mode| Law,
21 Sobsection (1) does nod aflect e applcation of section 15AH of the -1. "
fmrerprergnon Act M9 for the rl||.r|'u1'ﬂ.'1u'|' plempreting thas Parn
'_.,lhlr IF T '.r-'l:'.;.' FOF PFEGALET O "IFI,'l'.'-' B o M oded [ e .. . It
18, The folowing courts shlPbhetnken oo have besn specified in Aricle & of the
NModel Law a5 Courns compeieiNoNpeTionm he funcions refermed 10w chat amicle: =8
ia) if the place of arbitrngion is. or is o be, in a Stie - the Supreme Court ofg
thar Smae; -
ity) if the plate uf aghitration is, or is o be, in & Territory
i) theSepeeme Court of that Terrtvory; of
AT ihEge i3 no Supreme Court established in thad Territory — s
Sapreme Couart of the Siae or Termtory that has jursdiction §
rejanon o that Termiory.

Ariieilgr 4 and I8 of Model Law = public polrcy E
19. VWhthout limiting the generality of subparagraphs 34 (2) (b)) (i) sed 36 -
(Wl of the Moded Law, if 1 hereby declared, for the avoidance of any donbg
thay, for the purposes of those subparngraphs, an award 5 in conflict with e
pablic policy of Australia if; ;
a} the making of the sward was induced or affected by froud or cormupe
i
bi & breach of the mles o
making of the award

[ monaral st oorumed b CoffEchon with the

Chapter VIl of Model Law nov fo appiy in cermain
20. Where. but for this section, both Chapter VI of the Model Law and Part I

LudsES

&

of this Act would apply in relation 1o an award, Chapter VIII of the MModel
does ot apnly in relation fo the yward.

y

-1_1-:!- iy

Sertlemenr of dizpune oterwise than in accordance with Modef Law
IL. If the partics to an arbitration agreement have (whether in the agrecment 09

any oer GDCREment 0 whtng) pprecd thal any dispuie hal lsas orsen or 'ig

Ee
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sen them is o be settled otherwise than in accondance with the Mode
podel Law does not apply in relation to the sefilement of that dispuie

¥ = Opiiond proviriong

;.r'.-.-r:-l.-.-n_r- PrTVISIORT
W the pariies o an arbatration agreement have (whether in the sgreement or
document in wnimg) sgreed that the other provissons, or any of the
iions, of thes Divisson are o apply in relation io the sectlement of any
f{being a dispute that is to be sstiled in accordance with the Model Law)
g Eriscn Of may anse between them, those provesions apply o relaton o che
Ewent o4 that cispule

iR

H=

a -,E-_uifr Arriche [ of the Mode! Law
b= er VI of the Model Law applies 1o orders by an arbitral mbopal

- M:‘l: 17 of the Mode] Low requiring n party:

) o IAKE AN IWETIM MEasure of profeciion: of
b 1o provide SCCUnTY in CONNeCton with such a measure;
1 'T-rﬁ::'en:: 1 that chapieT D an artderal swasd o a6 awand weee a reference
Aty merrher
o
anom of ariniral proceedings
[1]- A party 1o printral proceedings before an arbefrald Sbunal many ..p|'|l'. 1%}
Fr-r an order ender this section in relaiog Yo those pln ceddings and
Prl:!:i_‘t'l.‘lll'll'.": whether before thar ibun bl or snother wribunal or cther
TI Of INE Eround [
1:1]- 2 COmUTon guestion of low or fagr Ihsesan oll those proceedings;
(b) the Fights 1o reliel claimed tn allthos procesdings are th respect of, of
o B arree oot of, the same transacton oFSenes af transctions; or
TEY for some other regson spesifed m the application, i2 is desirmble that an
o _"'nu:l-:r be made under this wSetaon

be followimg onders manbe, made gnder this section in relation to 2 or

phatral procesdings:

2} that the procesdifigs heConsolidatzed on terms specified in the order:
(b)) that the procacdings be heard ai the same iime or in 4 sequence specifiod
f = n the ordse

€Y that anyal the procesdings be suaved pending the determnation of &y

5 othey'olahe Proceedings.
L

&=

EreiE Epplication has been made under subsectron (1) in relation 10 2 or
betral-prisceedings (in this section called the “related proceedings™), the
IR prowisaons kove effect
5 ‘Hlﬂ ihe refated proceedings are being heard by the same mibunal, the
; Iy make such order Ender this section as it thinks fit in relation o those
peangs and, if such an order 15 mnde, the proceedings shall be dealt wath in
ance with the order
M 2 or meore arbiral ribunals are Bearng the relsled proceedings:
o) the tnibunal that reccaved the appbication shall commiusnicate the substance
of the application 1o the other iribunals concernad; and
0y the tribunals shall. a5 soon a8 practicable, deliberate jointly on the
= mpplacation
Bere the tnbunals spree. after deliberation on the application, that &
sorder gnder this section should be made in relatdon o the related

o Coxrmn, Ar%. Suppl. 17 Ausiralia; Annex [1






