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MALARKY ENTERPRISES v. HEALTHCARE TECHNOLOGY. LTD. 1427 
Cilltu962 F.Supp. 1427 (O.Kan. 1997) 

MEMORANDUM AND ORDER IT IS. THEREFORE. BY THE COURT 

VAN BEBBER. Cltief Judge. 

Tltis breach of contract action is before the 
court upon defendant's motion to dismiss for 
lack of jurisdiction (Doc. 10). For the rea
sons stated below, the motion is denied. 

[1] Defendant argues that the court lacks 
subject matter jurisdiction to hear the ense 
because the amount in controversy does not 
exceed $75.000. ns the recent amendment to 
28 U.S.C. § 1332(a) requ.ires. See Laughlin 
•. Kmart Co-rp .• 50 F.3d 871. 872 (10th Cir.) 
("A court lacking jurisdiction .. . must dis
miss the cause at any stage of the proceed
ings in wltieh it becomes apparent that juris
diction is lacking.") (internal quotations and 
citations omitted). em denied, - U.S. 
-. 116 S.Ct. 174. 133 L.Ed.2d 114 (1995). 
In the complaipt, plaintiff alleges damages in 
the amount of $64.061.89. 

[2] On October 19. 1996. Congress 
amended Section 1332(a). increasing the 
amount in controversy requirement for diver
sity jurisdiction from $50.000 to $75.000. 
Federal Courts Improvement Act of 1996. 
Pub.L. No. lo-h'll7. § 205. 110 Stat. 3847. 

. 3850 (1996). The amendment became effec
· tive ninety days after its enactment, January 
' 17. '1997. and is not retroactive. Id.; see 
. 7'urnen'Ozanne v. Hyman/Power. 111 F.3d 
1312, 1319 n. 9 (7th Cir.I997); Coonteeh Dev. 
Co. v. Uni1Je1'8ity of Coon. Educ. Prop .• Inc.. 
102 F.3d fI77. 681· n. 1 (211 Cir.I996); Evans 
•. ·.LaUande, . 1997 'WLd70318, at *1 n. 1 
(N.D.Miss. Mar.lO. 1997); Rerv-Dan Farms, 
Inc. v. Monsanto CO'I 952 F.Supp, 370. 374 n. , . ," . 
1 (W.D.La.1997); 'Fox ConstT .• Inc. v. WelteT. 
1997 WL 31185. at *1 n. 1 (D.Colo. Jan.22. 
1997) . . ,. 
. [3] "[T]he· ~mount in cOntroversy require

·ment is determi1ied at the' time the complaint 
''''as filed.· ·. Wat8oo.i: BlD.nkinship, '20 F.3d 
'333: 387 (IOth:C;;'.I994); see T.K Hit< Colli
si<m RepaiT. Inc . •. Slats Fa,..",. MuL Auto. 
Ins. Co .• 790 F.S~pp. 264. 255 (D.KAn.1992). 
Because plaintiff med its complaint on De
cember 9. 1996, the $75,000 amount in con
troversy requ.iremenl does not apply to tltis 
ense. 

ORDERED that defendant's motion to dis
miss for lack of jurisdiction (Doc. 10) is de
nied. 

The clerk shall mail copies of tltis order to 
counsel of record. 

IT IS SO ORDERED. 

o i 1~,,7.:HU"'H'''''''''SYSTl=H'' 
T 

MALARKY ENTERPRISES. Plaintiff. 

v. 

HEALTHCARE TECHNOLOGY. 
LTD .• Defendant. 

Civil Action No. 9&-2254-GTV. 

United States District Court, 
D. Kansns. 

April 25. 1997. 

Exclusive North American distributor of 
manufacturer's products brought breac.h of 
contract action against manufacturer. and 
manufacturer moved to dismiss pursuant to 
arbitration clause in distributor agreement . 
The District Court. Van Bebber. Chief 
Judge. held that manufacturer did not waive 
its right to compel arbitration of parties' 
dispute whether by initially denying exis
tence of distributor agreement, by eng-Jging 
in litigation activity. or by waiting for almost 
five months after filing of distributor's com
plaint before it attempted to enforce arbitra
tion clause. 

Motion granted. 

1. Arbitration ~4.1 

International dispute must be referred 
to arbitration under the Convention on the 
Recognition and Enforcement of Foreign Ar
bitral Awards, where there is agreement in 
... n;ting to arbitrate subject of dispute. where 
agreement provides for arbitration in tenito
ry of signatory of Convention. where agree-
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ment ariqes out of legal relationship which. 
whether contractual or not. is considered to 
be commercial. and where one of the parties 
to agreement is not an American citizen or 
where parties' relationship has some relation 
with one or more foreign states. Convention 
on the Recognition and Enforcement of For
eign Arbitral Awards, Art. I et seq., 9 
U.S.CA § 201 note. 

2. Arbitration ~.2 

Mere fact that representative of foreign 
manufacturer had initially denied that manu
facturer had any distributor agreement \\~th 
United States marketing company did not 
preclude manufacturer from seeking to com
pel arbitration of parties' dispute, on theory 
that there was no agreement to arbitrate as 
required under the Convention on the Recog
nition and Enforcement of Foreign Arbitral 
Awards, where manufacturer later conceded 
that parties had entered into distributor 
~\greement. Convention on the Recognition 
and Enforcement of Foreign Arbitral 
Awards, Art. I et seq., 9 U.S.CA § 201 note. 

3. Arbitrat ion <1;=>23.10 

Party asserting waiver of arbitrntion has 
heavy burden of pr()of. 

4. Arbitration <1;=>23.3(1) 

Waiver of arbitration rights requires un
equivocal demonstration of intent to waive. 

5. Arbitration <1;=>23.3(1, 2) 

In deciding whether party has waived its 
right to arbitration, court considers: whether 
party's actions are inconsistent with right to 
arbitrate: whether litigation machinery has 
been substantially invoked before party noti
fied opposing party of its intent to arbitrate; 
whether party either requested arbitration 
enforcement close to trial date or delayed for 
long peliod of time before seeking stay of 
lawsuit: whether defendant seeking arbitr-.
tion filed counterclaim without asking for 
stay of proceedings; whether important inter
vening steps have taken place; and whether 
delay affected, misled 01' prejudiced opposing 
party. 

1. Defendnnt has requested Of at argument on its 
motion to dismiss. Because the court finds that 
orat argument wou ld not be of material assis-

6. Arbitration <1;=>23.3( 1, 2) 

Foreign manufacturer did not waive 
conb'actual right to arbitrate any 
",ising out of its distributor agreement . 
exclusive North American distributor of 
products, though manufacturer had inil:iallvj 
denied existence of distributor agy-eelnent"t 
had engaged in litigation activity, and 
waited almost five months .after filing of 
tributor's complaint.before·seeking to enforce 
arbitration clause,' where ' no discovery 'had 
taken place in lawsuit l:ietween parties, trial 
date was still five months away, and distribu:' 
tor did not appear to havasuffered any prej
udice as result · of manufacturers ' actions: . 
Convention on the Recognition and Enfo~":l 
ment of Foreign Arbitral Awards, Arl. I 
seq.,9U.S.CA§ 2OJ·note .... . · .. r ". ,, '5 

,', i 

Kurt S. Brack, Holbrook, Heaven & Fay, 
PA, Merriam, KS, for Malarky . 
Inc. 

William R. Sampson, Paul W. 
Shook, Hardy & Bacon, L.L.P., 
Park, KS, for Healthcare Te"hnolol';;Y,' ,I]-

MEMORANDUM AND ORDER 

VAN BEBBER, Chief Judge. "(; 
Plaintiff brings this diversity action assert

ing claims of breach of contract, unjust 
richment, and tortious interference with con
tract. The case comes before the court on 
defendant's motion (Doc. 10) to dismiss pur
suant to Fed.R.Civ.P. 12(b)(6).' For the rea· 
sons set forth below, the motion is granted. 

t. Background 
I 

Plaintiff Malarky Enterprises, Inc., a Kan-
sas corporation in the business of marketing 
and selling Cardiosport Heart Rate monitors 
and systems, entered into a Distributor 
Agreement in September 1994 with defen' 
dant Healthcarc Technology, Ltd., a foreign , 
corporation maintaining its principal place or 
business in the United Kingdom. Healthcare 
is the manufacturer of Cardiosport Heirt 
Rate monitors and systems. U nder t1!~ 
terms of the agreement, defendant appoinu:<! 

lance in the resolution or the motion, tht 
is denied. See D. Kan. R. 7.2. 
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plaintiff the exclusive North American dis- entities of different nations to arbitrate in a 
tributor of its products. On May 24. 1996, foreign country, is governed by the Conven
plaintiff filed this action alleging that defen- tion on the Recognition and Enforcement of 
dant breached the Distributor Agreement in Foreign Arbitral Awm'ds ("Convention"), 9 
a variety of ways, unjustly enriched itself at U.S.C. § 201 note. The Convention was en
plaintiffs expense, and interfered with plain- acted to ensure the efficacy and to unify the 
tifrs prospective business relations. standards of international commercial tTans-

Paragraph 16 of the Distributor Agree- actions. Scherk ". Albe·l'to-C,u.vc,· Co .. 417 
ment, a copy of which plaintiff attached to its U.S. 506, 516 n. 10, 94 S.Ct. 2449, 2456 n. 10, 
complaint, contains a mandatory arbitration 41 L.Ed.2d 270 (1974). The United States -
provision, stating: and the United Kingdom are both Contract-

Any dispute, controversy or claim arising ing States to the Convention, 9 U.S.C. § 201 
out of or relating to this agreement, shall note, rut. XVI. \\'hich, having been ratified 
be settled, by arbitration in England upon by Congress, is part of the law of the United 
written notice of one to the other in aceor- States. U.S. Const. arL ' VI, cl. 2. 
dance with the Arbitration and Conciliation 
Rules of the International Chamber of . . 
Commerce. Each party shall pay Its o\\'n 
e."Penses in connecoon ' with the arbitra
tion. 

Defendant now ~ove's to dismiss the case on 
the grounds that the 'arbitration clause in the 
Distributor Agreement forecloses the action. 

II. Stonri1J.rd3 

A court may not grant a motion to dismiss 
. failure to state a claim unless it apperu'S 

;hat;. ,tile"lplaintiJff can prove no set of .facts 
entitle it to .relief. Jacobs. Vis

&. J fU;obs, Co., u City , 01, Lawrence, ~7 
.2d 1111,1115. (lOth Cir.1991). In col1\lider

. ing such a motion" the court must ~ume the 
,truth of ~Il . well.pleaded facts:h) the plaintiffs 
complaijIt, an~ view . them in ~e .light most 
favorable , to: ... the plain~. . 2<.inemwn v. 
Burch, .494 U.S. 113, 118, 110 S:Ct. 975, 979, 

, . lQ8 L.Ed,2d 100 (1990) .. The court, also must 
construe Jibet:all>: the ple~~ and indulge 
all reasonable inferences in favor of the 
.pI:tintiJff •. Lafoy, v" HMO Co~, 988 F.2d 
97, 98 (lOth Cir.1993); · Swam<m v. Bixler, 
750 F.2d 810, ins (IoU, ' Cir.19il4); Fed. 

. .R.Civ.P. , 8(~): _Tpe iss~e)~' ~vi~~g the 
sufficiency o~ complaint ,is ,pot ,1"hether the 
plaintiff ultimately will prexail, but whether 
it is entitled to 'offer evidence to support its 

, claims. Scheuer v. Rhodes, 416 U.S. 232, 
236, 94 S.Ct. 1683, 1886, 40 L.Ed.2d 90 
(1974). 

111. Discu.';<m 

f The arbitration provision at issue, revolv
i, ing around a commercial agreement between 

(1] Article II of the Convention mandates 
that courts of a ContracLing St.1te recognize 
and enforce arbitration agreements unless 
sueh agreements are "null and void. inopera
tive or incapable of being perfonned." 9 
U.S.C. § 201 note, art. II(3). The Tenth 
Circuit adheres to a four-patt test in deter
mining whether an international dispute 
should be referred to arbitration: 

(1) Is there an agreement in writing to 
arbitrate the subject of the dispute? 

(2) Does the agreement provide for arbi
tration in the territory of the signatory 
of the Convention? 

(3) Does the agreement arise out of a legal 
relationship whether contractual or 
not, Whlch is considered as commer
cial? 

(4) Is a patty to the agreement not an 
American citizen, or does the commer
cial relationship have some relation 
with one or more foreign states? 

Riley v. Kingsl.e!J Underluriting Agencies. 
Ltd., 969 F.2d 953, 959 (10th Cir.1992)(citing 
Ledee v. Ce1'llm'iche Ragrw, 684 F .2d 184, 
18th'l7 (1st Cir.1982)). If these quesLions 
are answered in the affll"mative, the court is 
l'equired to order arbitration. I d. 

(2) Only the first prong of the test is in 
t'Ontroversy. Plaintiff contends that the :U'

bitration provision is inapplicable because de
fendant has denied the existence of the Dis
tributor AgreemenL See City of Wa.mego v. 
L.R. FrnJ ConstT. Co .. 9 Kan.App.2d 168, 675 
P.2d 912, 916 (1984) (a pruty repudiating a 
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contract may not compel arbitration on any 
issue in the contract) (citing Bertero v. Supe
rior Court, 216 CaI.App.2d 213, 30 Cal.Rptr. 
719 (1963». Defendant, however, does not 
dispute that it entered into and remains a 
party to a binding agreement with plaintiff. 
The fact that defendant'. fonner managing 
director sent correspondence to plaintiff de
nying that a contract had been formed is 
irrelevant in light of defendant's present cOn
cession.' The court, therefore, finds that 
there is an agreement in writing to arbitrate 
the subject of this dispute. 

[:H;) Plaintiff further llrgues that even if 
an agreement does exist, defendant has 
waived its right to compel arbitration. As a 
consequence of the strong state and federal 
policies favoring arbitration, a party assert
ing a waiver of arbitration has . a heavy bur
den of proof. Peters"" v. SlwarstmlAmeri
can Express, Inc., 849 F.2d 464, 466 (10th 
Cir.1988); D.M. WaTC! cemsi,. Co. v. Electric 
CtYr{J., 15 Kan.App2d 114, 803 P.2d 593, 597 
(1990). A waiver of arbitration rights re
quires an unequivocal demonstration of in
tent to waive. Jacks"" Trak Group, Inc. v. 
Mid States Port Aut/c. 242 Kan. 683, 751 
P.2d 122, 129 (1988). In determining wheth
er a party has waived its right to arbitration, 
the court examine!! the foUowing factors: 

(I) whether the party's actions are incon
sistent with the right to arbitrate; (2) 
whether the litigation machinery has been 
substantially invoked and the parties were 
weU into preparation of a lawsuit before 
the party notified the opposing party of an 
intent to arbitralAl; (3) whether a party 
either requested arbitration enforcement 
close to the triaI date or delayed for a long 
period before seeking a stay; (4) whether 
a defendant seeking arbitration filed a 
counterclaim without asking for a stay of 
the proceedings; (5) whether important 
intervening steps (e.g., taking advantage of 
judicial discovery procedures not available 
in arbitration) had taken place; and (6) 
whether the delay affected. misled, or prej
udiced the opposing party. 

Metz v. Merrill LYTtci. Pierce. Fenn .. ,. & 
Smith, 39 F.3d 1482. 1489 (10th Cir.1994) 

2. In its reply hl'icf. defendant expl'cssly disavows 
the correspondence of its former managing di· 

(citing Peterscm, 849 F 2d . at 467-68); 
also Jacks"" Trak, 751 P 2d at ~29 (de,scrl:bfl 
ing situations in which party's 
inconsistent with · arbitration claose). 
tiff maintains that defendant waived the ar
bitration provision by initially denying 
existence of the Distnbutor A&reement, 
gaging. in activity res&Ved ~clusiv.eJy 
igation, and waiting.3!nioSt· five 'I'U~W~. 
the filing of, the complaint before attl",,~'tiag 

to enforce the arbitration clause_ .. -
&" • 

• , " " . ' . ' ''' • j ',' 

The· case ' that Plainl.ifr Cites . iIi support! of 
its propositi-on~ .D.M . . Wa~ lt~ is diStin
guishable. ·,There,ihe xi.nks Court o( Ap
peals held that a "cte'fe&lani's 'w,'=month 'delay 

• .1 ,I' '" • '. 
in claiming a right, to arbitration constiMed 
a waiver ,of that right. -fi9Jl P 2lI at 5gg..:gg. 

, ,..; 1. .)l • . ' d· 
Both patti~ in the .aCfion;rl!.9wever, ha 
ducted a substantial amount of discovery 

or to the J ime l~·tts~~~rJ 
to compel ariji:trat'!.~n . M 

the defendant's. 
before lobe scheduled . . 

Nearly ev.ry ~as~ in - which · a 
been founo to have waived its af\litra\i1 
rights' has involved a situation in 
party filed its motion to compel arllitraticm 
virtuaUy on the eve of trial ancVor aller 
significant" discovery had ooen conducted. 
See, e.g., Met%, 39 F .3d at 1489--90; Petei'.on, 
849 F.2d at 467-68. In contrast, no diScoV
ery has been undei'taKeh in the instant action 
and the"inal"'date is' five months away. Not
withstanding'plaintifl's assertion, the parties' 
September ' l996 schedulitig conference does 
not constitute "substantial invocation of the 
litigation maebiDery." Although defendant 
initiaUy denied the existence of the Distribu
tor Agreement, it now concedes that a bind
ing contract e.'ctsts. . Defendant's actions 
were not unduly dilatory; it ralsect the arhi
tration provision in its firSt responsive plead- ~ 
ing. In sum, defendant's conduct does not 
evince an unequivocal intent td waive its 
arbitration rights, and plaintiff does not 01>
pear to have suffereil any prejudice as a 
result of defendant's actions. Accordingly, 
the court shaU dismiss the case without prej- ' 
udice and refer the matter to arbitration as 

rector and concedes that it entered into :I. bind
ing Distributor Agreement'with plaintiff. . & .:.tJ. 
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set forth in the parties' 
ment. 

Distributor Agree- United St..1t.eS was in same position, for liabil-

! , 
F 

IT IS, THEREFORE, BY THE COURT 
ORDERED that defendant's motion to dis-
miss (Doc. 10) is granted. 

IT IS SO ORDERED. 

o i l~n"'HU"'"':::""'sm="''' 
T 

Nathaniel GUESS, Plainliff, 

v. 

UNITED STATES of America, Defendant. 

Civil Action No. 96-2307-KHV. 

United States District Court, 
D.Kansas. 

April 23, 1997. 

Employee of property management com
pany which was hired by Department of 
Housing and Urban Development (HUD) to 
manage and operate multifamily housing 
properties in Kansas City area brought Fed
eral Tort Claims Act (FTCA) action against 

. ' the United States to recover damages for 
injuries sustained while working at one of the 

, properties. The United States moved for 
summary judgment. The District Court, 
Vratil, J., held that United States was enti
tled to assert exclusive remedy provision of 
Kansas Workers' Compens.1tion Act as a de
fense. 

, 

Motion granted. 

I. Workers' Compensation eo2084 

Repair, rehabilitation, operation, man-
agement and rental of United States multi
family housing property, as performed by 
property management company hired by De
partment· of Housing and Urban Develop-

" ment (HUD), were inherent in and integral 
part of HUD's property disposition branch: 
therefore, because work done by company 
was part of HUD's trade or business. the 

ity purposes. as a SL1tUtol1' employer under 
Kansas Workers' Compensation Act and \\'a~ 

entitled to assert exc lusive )'emcdy pl'O\;sion 
of the Act as a defense to action bmughl by 
company employee under Federal TOl't 
Claims Act (FTCA). 28 U.S.C.A. § 13<1 6(b): 
K.S.A. .14-501. '14-503(0). 

2. Workers' Compensation e=o187 

When United States seeks statutory em
ployer status, focus is on particular agency or 
department which contracted for the work . 

3. Workers' Compensation 13=281 

Detcnnination of whether work per
formed by a contractor was part of employ
er's trade or business, for purposes of exclu
sive remedy provision of Kansas Workers' 
Compensation Act. is controlled by two alter
native tests: (1) whether work being PCI'
formed by independent contractor llncl in
jured employee is necessarily inherent in and 
an integral Pll1t of principal's trade or busi
ness, and (2) whether work being performed 
by independent contractor and injw'ed em
ployee is such as would ordinarily have been 
done by employees of principal. K.S.A. 44-
501,44-503(a). 

Cene P. Graham. Jr., Mary E. Clune . 
White, Allinder & Graham. L.L.C .. Indepen
dence. MO. Rebecca L. Rolf. Terril La\\' 
Firm, L.L.C., Kansas City, MO, for Plaintiff. 

Nancy M. Landis, Office of U.S. Attorney. 
Topeka, KS, for Defendant. 

MEMORANDUM AND ORDER 

VRATIL, District Judge. 

This matter comes before the Court on 
Defendant's Motion For Summary Judg· 
ment (Doc. # 36) filed March 10, 1997. 
Plaintiff brings this action to recover fo/' 
personal injuries sustained during his em
ployment \vith Intown Properties, Inc. ("I n
town") a property management company 
which contracted with the United States De
partment of Housing and Urban Develop
ment ("HUD") to manage and ope/'ate multi
family housing p/'operties in the Kansas City 
area. For the following reasons the Cou rt 
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