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the ril(~y"jc.lIY to rice Lhose who te8tify 
agaJtult'Tm: and \he right to ~nduct crosa
narrUnation." Pwrrsvlvanla 11. Ritchie, 480 
'1.8. 39, 61, lin S.CL 989, 998, 94 L.Ed.2d 40 
( j987). AJthough an out.-of-oourt statement 
",I,ted by • WHnp.M at trial constitutes ·'te,· 
timony" against the accused. "the Confronta
tion Clause it not viol.Jt.ed by admitting a 
declan.ol'a ouL-()(·court aLatements, lIS long 
IIolt tJle declarant is te8Ufying &8 a witnelK and 
ltuhject to (ull Mnd effective cro~·exalliina

uun." Cali/andu tt GTUfi. 399 U.S. 149. 158. 
90 S.Ct. 1930, 1935, 26 L.Ed.2d 489 (1970). 
Here, the out-of-court declarant, A. T., was 
llhyslcally pre8ent on the witness stand (or 
l·rou-examination. Tome eonLenda. however, 
Lh.at his right to conduct cross-examination 
wu violated becaWie the witneu did not 
reapond aufftcienuy to hie quesLiona. We 
disagree. 

It ia clear that ".imply putUng a child on 
the stand, ftprodl ... of her menw maturity. 
t. not .... md.nt to eliminate all Conrrontation 
CI&UM eoncerna." United Srou. tI. Spotted 
War BQflnetl. 93S F .2d 1471, 1474 (8th CiT. 
19!1l), uf1. denied, - U.S . --, 112 S.Ct. 
1187, 117 L.Ed.2d 429 (1992): see lI"il<d 
Sfau, tI. LJunan. 800 F.2d 1439, 1446 (tHh 
Cir. IY86) (ronclulling lhal five ·year-nlrl wit,. 
neM wu unable to testiry meaningfuJ ly be
caulK" of age snd rright); Itt aJ.,u Crml1lUJII ' 

ualtJt \I. Kirot"u", 405 Mass. 551, 542 N.E.2d 
270,272-14 (989) (witness resillled an.!lwer· 
log nearly aU questions asked llurinK ('ross
examinaLioh). Ours is not, however. a situa · 
tion where the chllrl wilneB8 wa,., unable lo 

In.wer '1uelitlonB un the lland. Hather, OUI 

dlaC\..l.Med above. lhe record Includt!!I nny
eight lnnlM:ripl I)a~es of A T.'s cross·exami
nation during which she was generaJly re
Jponaive. Tome nevertheless challengE'S the 
Auffidency or lhe rross·examinalion because, 
in re.IW'lOlle to • number of que.tionll, A.T. 
either gave no audible reMponse or wslified 
that ,he could nol remember IIumy ltlings. 

(121 Th.- Conrronl.1lllnn Clauu "gllar-.m

tees only an Ol'/N'utlmi'll ror ef(ecti\'{~ cro:Js
ex~minal h,", nol l' ross·examination that is 
,.(ffftjve in what.eYpr way, and 10 whalev,.r 
ulpnl. Ihp rlf'fpn~e rn i~hl ~;~h." tJe/u lmre 
tl. ",,.'WnY'r. 414 U.S. 1:1, oW, IOf; ReI. ~Il, 

snimaUnl{ the Contran. n Ciaula an •• u. 
neet .. lonR aa the defendant has the opPQf'
lu nity to expose weu.nessel in the wttow' 
testimony. See Owen., 484 U.s. at 569, 108 
S.Ct. It H4:!; fte oUu Ktmhtck~ v. Stin.c;,r, 
41J2 U.S. 730, 744, 107 S.CL 26S8, 2667, 116 
L.Ed.2d 631 (1987). Forgetlwne .. , for ... 
ample, deea not render cross-examinaLion 
constitutionally infirm because the dW'DM 
can Ule the wilness's poor memory and tria! 
demeanor to aLt.ack Ute witn~~'¥ credibility. 
0.. .... 4!H U.S. at 65Y-<iO, 108 S.CL a' 8U-
43; F,n.slertrr, 474 U.S. at 20, lOG S.C\. at 
295. In this case, the defendant likewise had 
the opportunity to mount a .uceeutul attack 
agaiNll the partially nonresponsive witneu 
and, in (act, rarely miued an opportunity to 
commenl on the differttnce between AT.'l 
leItimony on direct and on crose-examina
tion. Therefore, notwithatanding AT.'. fall · 
un to relllH>nd to acme queetionl on Cl'OII

exarnIn.tion, we nnd that Tome', rii"htl un
der the CllnfronLaUon ClaUN wen not yiolal,.. 

ed hecauHe A.T.'s telltimony provided him a 
suffici~nl opportunity to discredil her out.-ot. 
court .taLementa. 

Ill. Use of Leading Questions 

\l3, 141 The trial judge pennitU!d the 
government to u:Je lew.t1ing queotions during 
A. T.'s di recl examination, We review that 
decision for an abuse or discretion. See 
Uuiled Stfl/es v. Hodriguel-GOrcio, 983 F.2d 
1563, 1570 (lOth Cir.1993). "In this realm 
Ihe wille~1 .,ossible lati lude is given to the 
judge 01) the lK'ene." Rodriguez v. RUIU:O 
C.mL Cm11., 990 F.2d 7. 12 (lat Cir.lm). 

Fed.l1 .Evid. 611(c) provide~ that "[I}eadinK 
queslions should not be u8ed on the dir~t 
examinalion or a witness except as may be 
neteSsllry to develop the wilnelt~' testimony." 
This circuit ha., long reeoKnired the necesaity 
nf u~inK Il!alling questions to f! licit Le.!Stimony 
from child sex abu."e victims. See AII/I'lop" 
v. Uuited Stul f!J, 185 1-'.2d 174, 175 (lOth 
Cir.I!lSO). Indeeel, the Advisory Committee 
Not~s to Rule GlUe) pxpressly identify the 
eu.minatiun of child wilnenes as an exeelJ
Liun to tht! t.:en~rlll prohibition on the use of 
It!adin~ 'Itle~tions during ilirect examin1llion. 
Fpltll. Evid mite') allvi!lIIty committee's 

1'.1:" ~ I. Ed :!, I Ifl II!JX!",). Thp Nlm't' rn!\ nnlt>; lfo' " .J/.~II lI"ill'l l Slut r..~ II Cu.stro-

... IN IlK oee ! MARINE MlIT. :15;1 
c ... ..)". JU (IIP,Clr . •• n) 

/Wf'M:rO. 964 F.2d 942, 943-44 (9th 882) lItp)tatioo omiu.ed). In Ulwn .. Wf' nul ... d that 
{leading question usert during dlrett eaaml- ~1.IlI)': ·'l c::ouldv ~rt·ju~ circum 
nltion of 8-year-old sex abuse victim). .~cM LbM _ not unount to erTQI" I. the 

In this case; A. T.'s direct examination did . c:oune .. of teYi~~, for fundarNnt.al ",.tw
involve a s.ignificant numher or lead lnK que~- nell, bUd.

t 
onlooo

Y wbonF .. ..1 actual uror 
hu alto 

. l ' 'd f th I I occurre ~ at an. Thut. ""\he 
bons. L "eYl ent rom e reeon, IOwev- I' h ' f th al ' . ,_ • • \...' . . tnC pm 0 e an YBtli seema to U'C \.I .. ~ t.n 
er, that A. T. was reluctant ~ testlry about elTor wu committed which, when tonaid.red 
her abul\e. In . raCl, questiOnIDg was halted with other circum.lances, led to a fundlJMO
ltvenl times In order ror A. T. to regain her tally unfair trial ." Id. 

'composure and willingness to · dl8CUU the .' 
lYenli at igue. The defense twice objected Here, Il8 m .RlVero.., Tom.e re.quiilf. a ru,,-
to !.he leading qUestiOM; both timn Lhe dis- damental unfalrn~sl' 8nflipi1l W1~OUt any ~c-
tri . d d 'ded t ' t th Und tual en-or on which to hang hlS proverbIal 

ct JU. ge eCIO pemu em. er hal Tome contends that this iR a case where 
thu~ Clrcumstanc.es, ,:e c~nnot .say that the the governmenl's scripted evidence, IntTo
diatnct court. abused It.s ~Iscretion In deler- duc:ed through lead ing questions, and the 
mining thallead,ing qu~stlons were neeeaaary defense's inability to cross-examine lhe 
to develop AT . • t.esUmony. source of thal evidence combined synergis · 

IV. Cumulative Error and Fundamental 
Unfairne3a 

Finally, Tome argues that "[tlhis Court 
need not decide whether the Individual errors 
dilcussed herein require revenal of Tome', 
conviction; it Is clear that the cumulative 
effect of tM8e erron rendered the I.risl in 
!.his case rundamentally unrair." We inter 
pret this assertion to raise lWO distincl argu

ments. 

Fln.l, Tome apvealll to make a preemlltory 
strike al a pow'nllal harmless elTor anillysis. 
In lhis regard. he contends that, even ir lhe 
a11~ged uial elTOn; were individually hann· 
less, they were not humless in the "g)CT@
gate. This argumenl is unavailing, however, 
because we already have concluded that the 
trial rourt'. individuotl ruJingR were not erro
neous. "LAI cumulative-error IInlllYl'li~ a~gTe · 
Kates only uctual elT(.fN LO determine lheir 
cumulative effecL" Uuiled SInl8J u. Ril'f!ro. 
900 F.2d 1462, 1470 (lOth l:ir.I990) (empha· 
sis added); IItt aho Uuiled Stalef I'. /luur. 
931 F.2d 1368, 1377 (lOth Cir.I9'JI) (erfect of 
non .errors nol iuclutlcd in a~a,lTcK .. lion). 

115.161 Second, we intl' l1lreL Tomt·f', ar
KlIment to challenge the "fundamental (ilir
ne!!!" or his lri"l under the Due Proces.. ... 
Clause of the Fifth Amenlhnenl A trial i!> 
fundamentally unrair unrl~r Ihe }O~inh Amend
ment's Due Procesa Clau!'Ic if it iR ""hrK'k i n~ 
to the univl!rnl 6en~e of jU5tke." ' I II ill 'Ii 
Stule3 II. !lu :I.'fI'IL 411 U.S. Ill:l, 43~ , ~:I Sol· l. 
If':17. 164:1. 36 L .Bel.2i1 3G6 (1973) Hnh·rItal 

Uc~lIy to deny the defendant a fair trial. 
However, we already have approved or the 
use of leading questions in this case and have 
detennined that AT. was available for cross· 
examinaUon under both Rule 801 and the 
Confrontation ClauMe. Moreover, the record 
revellis that the defendant pres~nted his own 
wilnesseA and evidence while mount ing a 
oonlinuing attack on the r redibility o( lite 
governmenl's witnesses, A.T. included . The 
(aCl thal a number or imporlant evidenthtry 
humes were decided ag~in!\t him. and th~t Ihe 
jury chose to believe lh~ government' s wit
nesses rather lhan his, simply does not shock 
any universal sense of justice. TnlUl;!'s trial, 
lhough not perlert, wa." rai r . 

We AFFIItM. 

. \~-,-"""",..... o ~ III _'" \1~1I" \ 
,I '"' .., 

In r. OCEAN MAIUNE MUTUAL PliO. 
TECTION ANll INlmMNITY ASSOCI· 
ATION, LTIl .• Robert IlMVi:il, rVbJ" Ilavi' 

~ rt1tt.rine lnsuraru'(, AJi:t"u"y, 8nft l\1arinutr 
1\'Ia.rill~ Indulilrie •• Inc., PditiORUS. 

Nv. 93- lIi39. 

United Statf"S CUlIrl IIf A)lllC al~. 
Eleventh Ci r('uit. 

Seill. I f) , 1 ~~ I;i. 

I nflUrers 80uKht wril u( manllam us. ur 
aiternativt'ly a ",)it ,jr Ilrnhihilion. Iu \';&l'atc 
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remand =, i ~.uert hy the United States Stales Oiftlrit:t Court (o~e Southern 
Oillrirl Court (or the Southern District or biet of Florida. 
florida, No. 92- 1014-Civ. Donald L. Gra· 
ham, J . The Court 01 Appeal! held that Before EDMONDSON , COX and 

Dia· 

remand order baMd upon timely motion to CARNES, Circuit. Judges. 
~m .. nd (or defectA in removal procedure wu 
not reviewable. 

Diamltaed. 

1. Remmal of Casel C:alO7(9) 

Order of remand baaed upon timely mer 
Lion to remand (or delecta in removal proce
dure is unre viewable. 28 U.S.CA § 1447(c. 
d). 

Z. RelftO'fal of Cue. ~82 
PrOCf'dural requirementa or rules man· 

dating that all defendanta join in removal 
w;t.hin 30 daye of when case becomes remov
able .,.. pnerally applicable to • removal 
under the Convention on the Recognition and 
Enfo~ment 01 Foreign Arbitral Award. . 9 
U.8.C.A. • 201 .t eeq.; 28 U-S.C.A. § 1446(0, 
b). 

3. Remo'Val of Cuu pl03 

Failure to comply with rules requiring 
that. .u defendautl mUll join in remO'YaJ 
within 30 daY' o( cue becoming removable 
constitute. a defect in removal procedure 
within meanin&, of rule concerning motiOnl to 
remand on bu,- o( defect in procedure. 2B 
U.S.C.A. it 1446(., b), 1447« ). 

4. a. ...... a! of C .... _107(9) 

Federal diltrict court'8 remand order 
wu not reviewable where it was based upon 
timely motion to remand (or defecta in re· 
moval procedure. 28 U.S .C.A. I 1447«, d). 

Davkt S. Batcheller , Miami. FL, for ekean 
Marine and Davis. 

Robert M. Mayer. Miami, FL. (or Davis. 

Sharon L. Wolfe, eo.-Coull8el, Miilffii, FL, 
for Dena. 

On Petition (or Writ of Mandamus or on 
Pptition for Writ of Prohibition to the United 

I . Con ... totwo on ,h, IoIrco Ko,uOO and F.nflu c(' , 
IDrOi uI f OH"¥" Afb lll.J l Aw,ud, . June 10 . 1':11 5 11. 
21 U S I 1\ 11. " O IlNT S j" . ,~pnr l ltJ I" lIuw. 

PER CURIAM: 

FACTS AND PIlOCEDURAL HISTORY 

Rieardo Deras tued an aetion in Florida 
atate court in 1989 agaj n8t Ocean Marine 
Mutual Protection and Indemnity A.88ocia· 
tion, Ltd., • British insurer ("Ocean Ma· 
rine"), Robert Davia. and . Marimar Marine 
IDdu.stries, Inc. ("'Marirnar"). Deru' claima 
agajnst Ocean Marine are based on an irul\~r· 
anee agreement; the claims against Davil 
and Marimar allege negligence tor faJlure to 
obtain adequate Ineunnce coverage. In De
cember 1991, Deru obtained a default judg. 
ment against Ocean Martne, which never an
... red hie complaint. In May 1992, Mui· 
mar aaaert.ed that the eue feU under the 
Convention on the Recognition and Enforce. 
menl of Foreign Arbil.raJ Award. I and reo 
moved It to federal court punuant to 9 
U.S.C. § 205 (1988). 

Deru lhen filed a timely motion La remand 
the case to alate coun Dena contended 
that the action did not taU under the New 
York Convention and that Marimar had 
failed to follow proper removal procedure 
because all of the defendant.! did not join in 
~moval as required by 28 U.S.C. I 1«8(.) 
(1 988). Davis subsequently joined In the pe. 
tition for removal, and Ocean Marine flied a 
apecia1 appearance consenting to removal. 

'In March 1993. the di8trict court granted 
Dens' motion La remand "'for De:fendanta' 
failure to comply with § 1446(a) and (b).
(Order of Remand at 1). To support ita 
decision, the district court cited, among other 
c~es. \vi i..1(} rI u. Octo" Marine Mtd. Prol.ec· 
tWI' & /f ilUm. Au',., No. 92-t~lV

NgSBIIT (S.D.t' la. Aug . • , 1992), vacaI<d, 

Ocl 16, 1992, reinslaUd. Jan. 7, 1993 (con
cluding th. l 9 U.S.C. § 206 reta.ina Ule 
t 1446(b) thirty..<fay time limit for filing no. 
tice o( removal ) and Wood." v. F irelfw1U T i rt. 

Int 9 U S L A § 20 1 IWe~1 Supp 199 j ) Iher~lRaf· 
It. New York Cun ... enll(,I0 1 

355 
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IN I' ' O£: •. ~~ MARINE MilT. 

&: Rubber Co" 660 p .sUJlP. 5SH (S. . . a,I 9X:J) 2B U,S.C. § 144'1(c) (J~MR), While it was 
(holding !lust all defendllnu. muat join in Iht! generally accepted lhlll (· a.'1 I · ~ remanded for 
notice ot I t!moval). lack of Hu bjecl malb·r juri"rl i('linn remai ned 

DISCUSSION 

The defendan~ (Jletitionel"l:l) seek a writ of 
numdamua. or alternalively II wril of Ilrohi bi· 
tion, directing Ule district court to vacate i18 

Order a t Remand. Deru responds that, 
pursuant ", 28 U.S.C. § 1447(d) (1 988),' the 
district court's remand order ia nOl reviewa· 
ble on mandamus. Because we concl ude that 
§ 1447(d ) precludes our review of the dis trict 
court's remand order, we d ismiss the petition 
(or lack of jurisdiction. 

By itil Lerms. § 1447(d) III)peara to pro. 
lIeri~! any review of remand ordeNt J n 
Thermlrrm Products, I",c. v. HennaJl,dor/"r, 
423 U.S. 3:l6, 96 S .CL 584, 46 L.Ed.2d 542 
(1 976). however, the Supreme Court held 
that § 1447(d) only prohibited review of re
mand ordara iuued punuanl to 2ij U.S.C. 
§ 1447(c). When TIumIl1. ron was decided , 
§ 1«7(c) provided for remand of cuee that 
had been removed "improvidl! ntJy ami with· 
OUt juJ"UJdiction." 423 U.S. at :i 42, 9ti S.CL at 
689. Remand~ based on considerationK out· 
side § 1447(c), &g., a crowded docket, were 
ill exception to § 1447{d) and remained 9ub· 
jed to review on mandamull. Id. at 344-46, 
!16 S.Cl. at 690. 

II) 1988, Congress amended § 1447(c) to 
read: 

A motion to remand the case on the ha."Iis 
of Mny defect in reltlovaJ procedure must 
be rn ade within 30 days after the fi linK o( 
the nolice of removal under HeNion 
l446(a). If at any time ~fore li nal jwlg. 
ment it apltears that the di~trict court 
IlIcks subject matter jurisdiction, the c~t!; 
8h,dl be remanded , 

2. 28 U.S C. § 144 7hllll 'J88) IlI U ... f1! I"\, 

An o rd t'r fem all. IUl l: a l·a.!! .... III Iht' Sial .... Hlll rt 
'ro l1l whu:h II was r .... lIlu ... ~d 1$ nOI 1",,"' lc w il h l ... 
on ;,pvcal o r olherwise . .... u.·e pc Iha l a n uuh' l 
r('m;,ndlOg a l:ilS .... IU the S ia lt caun (rom 
willc h h was rcmo ... ctl jIIl Ooua nl.o lil."l·II ClIl 1 • • 11.' 
of Ih ls Lide a""''' he rnlrwable by apl~al flI 

o therwile. 
Th l ~ l'a so: w as UO! 'f!lIIo\'"d pur.!! u.ulI III q 144 \ . 
Wtl' l h pro ... lde. 10f Ih.: r .... mo ... .. 1 of . · I ~ I I "I:hls 
ca') l'~ 

immune from rev iew afl.pr the 1 ~H8 ameml
menl, 1If'''~ f'... g., lIan·i.. v. lil lie Cros!J/HIIlf' 
Shield of Alu., 951 F.l d 32f., ;t b i-27 (11th 
Cir ,1992), the II l1ltU8 or c~el'l remanded for 
defec18 in removal procedure W it..:! less eer· 
wn. See McDermott 11I t'1 v, l.IuyrL$ U,ut.er· 
urriten of L07uJ.o", 944 F.l d 1199, 1201 (5th 
Cir.t990. The review<i uility of a remand 
ord er based on Ii timely § 1447(c) motion to 
remand for defecllJ ill removltJ procedure is 
an issue of firs t iml,ression in this circu iL 

(IJ Two other circuilli have adllressed 
this isaue, howeve r. co ncl ud ing that 
§ 1447(d) precludes review of an ord er of 
remand based ul)O n a timely § 1447(c) mo
tion to remand (or derects in removal proce· 
dure. In Ttl M edsoo/lf Mm-ill£ {Ali, 972 F.l d 
107 (5th Cir, (992); F'IMtR.r v, M laual Fi re, 
Mariru &- I"JUJul lux. C(I .• 986 F ,2d 4H, 60 
(3d Cir.1993); lIee aJlfU C,-ee.kIllUnJ v. F ()(HI 
Lion, l ,u:". 797 F.SuPI •. 506 (F..D.Va. lm), 
We find theMe circu iu.' rca.;oninK per.<u~i\Jc 

Ilnd ab'l'ee that a rCID <t llcl unlt:r ba:ied uti M 

timely § 1447(c) motion to remancl for de· 
fec18 in removal prort:<lure i ~ unreviewable 
pursuant to § 1447(11 ).' 

[2, 3J In lhilS C8.l;e the distri ct court reo 
manded the action cUt.c r Oeras fil ed a timd y 
motion <illebrJng inal'vlicahili t,v ur the New 
York Convention ami dt!fecLo.; in Ihe removal 
procedure employed by Ihe defendant~ . Tlw 
court rfremised ils tl f'('i:; ioll 111\ the ri f' f!'n· 
dants' fi:l.ilure to comply "" itlt § 1146(a) and 
(b). citing cases which heM th:l.t all deren
rlan L~ must join the notice uf rPlIlova! und~r 
§ 1446(a) vl'i thin thir lY Ilays of the time wl1{~ n 

the case h(ot."O IlICS l'CIIlO\'lIhle unil t! r § 144G(b). 
The procedural re'l uircment. .. of § 144fi(a) 
anti (h) are g(, ll crally al'Plk alJll' In a remo\' al 

1 . II ili a) II(' Ih" l ,1II 1t1.1" 1 " I 'l'IlI" nd 1!:"rJ " II .111 
'''11'',. .. /,· IIIHlI u li I " I t · III.,I ,,1 " " ,I .... ·• \~ I II I c' m ,,\· 

al P I Ol..:dUI ': I ~ Il·"I" ".,bl,· 011 III;on .l.III I I1) S,',' 

Itl 'f' Slu!1I (Jil l'u , 1J 1l F l d I S IS 1"lIh e ll' l iN . J. 
u rt . J~tIlrJ. _. U~. , 112 S CI Y14, I I ... 
L. f.d 1d KI -4 l l YIIl I, A,,-Slnd J, . II/e •. r ll l/QIII. 
ttY I f 2J oj OJ ell I ... MYI lI .... u us.· Uera .... · III '" 
IiOln was IImd),. wr nerJ flUI a. ldrn ) Ihe: re"'I,, \V 
:Jbd llY of a remand 11111,· , ha,('J u" an u nulfld y 
mOIlOO 10 Il,: milnd to r d.·rt'. h 111 ' t'I1I""'a l pI" .... · 
"u r~ . 
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355 3 FEDERAL REPORTER, 3d SERIES 

urn'e~e New York Convention, because 9 
U.S.C. § W6 provi(tea that "(llhe procedure 
(or removal of causes otherwise provided by 
law . llhall apply. ex('eVl that the ground (or 
removal provided in this sectiun nped not 
appear on the face of the .complaint but mClY 
be ahown in the petition for removal." Su 
J. ,. Amoco Petroleum Addllil.'tIi' Co., 964 
F.2d 706, 712 (7th Cir.I992). Failure to com· 
ply with t 1446(a) Ilnd (b) constitutes a de
fect. in removal procedure within the meaning 
of I '''47(1:). S~e WiUon v. G~~ml Motors 
Corp., 888 F.2d 779, 781 n. I (11th Cir.I989). 

(41 The district court', remand order is 
bued upon. timely § 1447(c) motion t.o re
mand (or defects in remoyaJ procedure.' 
Therefore the remand order, ""whether e~ 
neoue or noL," ia not lIubjed to review in th1e 
eourt punuanl to t 1447(d). Thnmlnm, 423 
U.s. at US. Y6 S.Ct.. al 689. Because the 
dilUict court'. order iii not subject to review, 
w. do not reach the question of the applica
bility or the New York Convention to Deraa' 
alate court action or the question of de(en· 
dante' Joinder, we 8late no opinion as to the 
~rred.neM of the di"trict court'" ronclu!!lion 
that 9 U.S.C. § 20.,') retain!!! thp thirty-day 
time limit o( § 1446(h) for til e :talne r~a:-;un . 

The defendants' aJlpliC'ation for a writ of 
mandamull. or alLPrnatively a wril uf prohibi 
tion, i.a dhmul!IAerl for lack of juri~li('tiun . 

i" o III_NIS."t,.,'" , .. 

• . We have prtvlllu.sly Mated tha I " [:.tn :lion 
14.7(e)'. apphc.tliun i.s lirn iltd to ca~es 1(' · 
movtd from "alt' court punUl101 10 M·~-,io ll 
1441 (a) " /" re FtMrol Sov . &. UJ<HI /'IS Curp .• 
1117 F 2d 4.n. 4)11 Illth Cir.l981) . We made 
,h'l l'''Inllt'nI in a cue removed undrr 12 II S C. 
§ l1Jotl)(1) Cl9UI. ""h.ch authonu~ tht' fSlIC 
\11 ,enlOyr lu I",tlrlill " ,OUrl ""hen a O; lIng lI ~ the 
Irtt'lvrr III iI Ir ll"lal Sil YlIlgS ;and I"an a"uCla' 
Ilun. II I.' dill"'" iI.' 10 lilM'\ [t'nllwed I. I.t1er 

• William L. LORANGER. Individually and 
a. lIuI"YivinC 80n and sole heir of Carolyn 
M. Loranru. decell¥ed. and lUI penonal 
repruentative of the eatat.e of Carolyn 
M, Loranger. Plaintiff-Appellant. 

v. 

Merrell STIERHEIM, elA>. 
et al.. Defendanta. 

Stuart Simon. individually and in hi. lor
mer caplI.cit.,y u county altomey for 
Metropolitan Dade County. Stanley 
Price. individually and in hi. official 
capacity as ultiatant counly attorney for 
Metropolitan Dade County. Stuart So
bel, individually and in his official ca
pacity u aul,tant county attorney for 
Metropolitan D.... County, William 
POWELL. individually and in hia offi
cial capacity .. director of the Mlltro
polltan Dade County Public Workl De
partment and hi. succ:euon in office, 
Gonuldo GonnIe •• individuaU7 and. in 
hi. official capacity u an employee of 
the Public Worke Department of Metro-
polilan nade Counly. Juk Chazen. indio 
vidually and In hi. official cap.tily ILI6 

form('C t'OIployt'e of the I)ublic Worka 
lHopartmrnt of Mf'tropolitan Dade Coun
t" Juhn UUf'. individually and in hi. 
(lht'irl urric-i.1 c-apuily(i,..) .. fmploy
••• of M.lropolitan nade County, and 
Melrupulitan O.de Cuunty, a political 
lIubdivitiion of th" Slate of Florida. ~. 
(end I nl!t-Appell eea. 

No. 88-5179. 

United Slat.e8 Court of Appeals, 
Eleventh CircuiL 

SepL 211, 1993. 

Plaintiff's attnrney in civil rig hOt case 
movf'd for award of fees and recusal of judge. 

ot her ' t a l lll~ ~ . Mllr~over. aur Jlalrmenl has 
!>t'rn Crul l' Iud as connt"ling With Ihe Supr~m~ 
C Ollll 'S d.·o;l~u;n 10 U"ited Stilles v. Rice, 327 U.S. 
742 , 6b S C •. 815. 90 l.Et!. 982 (1946). Su 'n re 
TMII_111/ll C'OIt'J ('o,nol. II . 940 P 2d IIl2, 838-39 
n ... UJ elf 1991), cur. dmu.d. - U.S . --, III 
SCI l;! tl2 . 11 7LEd2d491 11991). F"iU,d/&.v. 
I1i I AJ<J" I" , (''',p . •. Fumlrlll, 1)t'V Cmp .• 857 
F 2J Me; (~,h ('If 198tn 

•

ORA" it v. STIERIIEIM 
Cltl ul F.ld 1" (11th t:lr. Ittll 
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SouOlsrn Diatrict of 1<~loridll, No. 81-412- Award of "ltOrtl~y rt!e!ol i~ reviewed 
CIV·JWK, James W. Kehoe, J., denied mo-- abu!'e of discretion. 

for 

ltions. Appeal wu t..ken . The Court of Ap-
peals, Johnaon, Senior Circuit Judge. held 
that.:' (1) recusaJ was not required; (2) dis. 
mct court (ailed to explain how it arrived at . 
hourly rate for attorney and why it reduced 
number oC claimed hours; and (3) court 
tailed to diBeuN whether cue waa one of 
exceptional 1UCC8&8. 

7. Federal Civil Procedure ~2731.1 

Failure to adhere to procf'dure::l for fa:th. 
ioning attorney fee aWard~ coustituwa abuse 
of discretion . 

8. Federal Civil I'rocedure ~2142.5 

Party seeking alLorney rees bean bur. 
den of producing satisfactory evidence that 
requested'rate is in line "ilh preva.iling mar
ket rates. 

Affinned in part, vacated in part., and 
remanded. 

Cox, Circuit Judge, concurred in 
diuented in part, and filed opinion. 

I. F ....... I Coun. $>813 

part., 

DiapoeiLion or recuaa1 motion la reviewed 
for abuae of diacretion. 28 U.S.C.A. 
I 466{a). 

2. Jud ... $>49(1) 

Diaqu.alification on ground that impar
tiality might reasonably be questioned is reo 
quired only when alleged bias i8 penonaJ in 
nature. 28 U.S.C.A § 4f)S(a). 

3. Judcea <!;:t49(J) 

AA general rul e. judge's rulings in same 
c&lle are not valid grounds for recusal. 2B 
U.S.C.A § 456(0) . 

4. Jud,es e=a49( I) 

Perva."ive bias rpquiring recusal was not 

shown by judge's two-year clelay hetween 
motion for attorney fees and initial order . 
delay between remand of initiaJ fee award 
and dilltrict C'Ourt'tj s upplemenLIII order, pau. 
city of initiaJ ",ward, ami district court's fail . 
ure to cirC'Ulate attorlll'y's Jlctition for en 
banc r eview of initial aWltrd : ('OmJllainL~ 
about trial judge were nOlhinK more 111 all 
romplainL'i ahout timeline!is anti rulings. :t~ 
U.S.C. A § 455(0). 

5. f'ederal Civil '-roce-dure ~2731.4 

Starting point in fa:;hioninK award of 
attorney feea is to multiply numher of huu~ 
rea80nahly expended by reasoOl~ble huurly 
rltle, tturf this lodestar Illliy the ll be ;uljlls lt,d 
for retoult.s ohtail1pll. 

9. Federal Ch'il I'rocedure e:;.2742.5 

District court Was free to disregard defi. 
cient afCidavilB on reasonable hourly ,rate for 
attorneys in area and make fee award based 
on ita own experience. 

10. Federal Civil PrOf'edure eo-2742.5 

Although district court was free to rely 
on ita own experience in c1etemtining reuon
able hourly rate, it was not relieved from 
obligation to explain it.s reasoning in arriving 
at reasonable hourly rate. 

I J. Federal Civil Procedure ~2742.5 

Party seeking attorney fees bC1.tims by 
submitting evidence of hours worked ; dis
trict court should then exel ufie (1) excessive 
or otherwise unneceK.!ulry hours, (2 ) redun
dant hounJ, and (!J) hours spen l on diRcretc 
and unsuccessful claim!ol. 

12. Federal C ivil I'ron dure ~2737.4 

Where court believes that atl£lrney seek. 
ing (e~3 is inefficienl or unskilled. court 
should cuijwt hourly rille, not reduC'e lime 
billell. 

13. Fedentl Civil I'w(,l'durf' ~2742.5 

SLa. ling" (ltttt rl'\' jl'w 1) 1' atlofl lPY'S ti l ll~ 
sheet.:s renc{'ted tutal fl f :t l'proximatdy HDO 
allowahle hours uut or :!. ~)/ )7 {'I:limed fa iled tu 
('omply wi th rl"(pllr~ 1l1l'1l1 Lo t'XJl lli ill Whll'il 

hOUT:i an' d isalluwt'd :11111 to s hu\\, wlty a ..... ard 
of those h(lurs ..... ould be imprope r. 

14 . Federal (;ivil Procedure ~17"2:5 

When reques t ror atlnrnl'y (PI'S (lof'S nnt 
pennil ea.~y tl ivisivl1 hetw"f'11 l'mllp('n salil ,' 
and nOI1 C'ompel1!o1 ttb'" hUIU ':i , di:. ll'k l l ' 1J1 1l1 
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