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The complaint fails to adequately ailege 
any misrepresentation or omission, much 
less the material omission or false state
ment that the Securities Act requires. 
Rather, the complaint incorrectly accuses 
Maverick of stating in its prospectus that 
domestic drilling activity was increasing. 
Klein 's complaint essentially alleges that 
because Maverick announced lower earn
ings on April 15, 1991, it should have dis
closed these results one month earlier in its 
prospectus. Although Klein never speci
fies a date in March on which Maverick's 
alleged decline in orders began. even as
suming arguendo that the decline began 
March 1, as stated above, I find no cause of 
action. Maverick made no misleading alle
gations in its prospectus concerning the 
future earnings of the company, and fairly 
and accurately disclosed the risks of invest
ing in the oil industry. 

Defendant's motion to dismiss is granted 
with prejudice; plaintiff has asserted no 
facts in either his papers or his oral argu
ment that he reasonably could expect to 
uncover in discovery to support an amend
ed complaint. 

So ordered. 
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In the Matter of an Arbitration between 

EXPORTKHLEB. Petitioner. 

and 

)tAISTROS CORPORATION. 
Respondent. 

No. 91 Civ. 6522 (MEL). 

United States District Court, 
S.D. New York. 

April 22,_ 1992.:... 

As Corrected April 28, 1992. 

Vessel owner sought to vaca.te arbitra
tion award against it and in favor of cargo 

owner. The District Court. Lasker, J .• held 
that: (1) decree in vessel owner's limitation 
of liability proceeding did not bar cargo 
owner from proceeding with arbitration, 
and (2) arbitration panel's decision that car. 
go damage claim was not time barred un
der Carriage of Goods by Sea Act (COGSA) 
was not irrational or in manifest disregard 
of the law. 

Motion to vacate denied. 

1. Shipping ~209(!) 
Decree in vessel owner's limitation of 

liability proceeding did not bar cargo owner 
from proceeding with arbitration on claim 
fo r cargo damage; cargo owner had been 
allowed to withdraw from limitation pro
ceeding without prejudice and that leit 
both parties free to arbitrate their respec
tive claims. 

2. Shipping <P209( 1) 

Vessel owner. which petitioned for ex
oneration from or limitation of liability on 
all claims arising from voyage. waived itS 
objection to arbitrability of cargo owner's 
counterclaim for cargo damage where ,"es
sel owner never asserted the objection. 

3. J udgment ~729 

Confirmation of arbitration award in 
favor of cargo owner and against vessel 
owner for cargo damage was not barred as 
res judicata on basis of Louisiana court's 
enjoining of any further proceedings 
against vessel owner where claims in LoUI

siana proceedings were settled, not adjudi
cated on their merits, and cargo owner was 
given specific permission to withdraw its 
claim from Louisiana proceeding without 
prejudice. 

4. Arbitration <8=>63.1 

Arbitration panel's decision that cargo 
owner's damage claim was not time barred 
under Carriage of Goods by Sea Act's 
(COGSA) statute of limitations. although it 
was not filed until over two years after it 
withdrew its claim from state limitation of 
liability proceeding, even if in error, was 
not in manifest disregard of the law and 
did not require vacation of arbitration 
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award. Carriage of Goods by Sea Act, 
§ 3(6), 46 App.U.S.C.A. § 1303(6) 

5. Arbitration ¢:::I6I 

Arbitration award in favor of cargo 
owner and against vessel owner for cargo 
damage was not irrational and did not re
quire vacation of award, even if arbitration 
panel was in error in rmding that damage 
claim was not time barred under Carriage 
of Goods by Sea Act's (COGSA) statute of 
limitations. Carriage of Goods by Sea Act, 
§ 3(6), 46 App.U.S.C.A. § 1303(6). 

Waesche, Sheinbaum & O'Regan, P.C., 
New York City, for petitioner (Donald M. 
Waesche, of counsel). 

Burlingham Underwood & Lord, New 
York City, for respondent (Michael Marks 
Cohen, Terry L. Stoltz, Matthew Q. Berge, 
of counsel). 

LASKER, District Judge. 

Maistros Corporation ("Maistros") seeks 
to vacate an arbitration award against it of 
5932,818.24 on the grounds that the arbi
tra tors exceeded their powers under the 
Federal Arbitration Act, 9 U.S.C. § 10(d), 
and that. under the terms of the Conven
tion on the Recognition and Enforcement 
of Foreign Arbitral Awards, 21 U.S.T. 
2517 . T.I.A.S. 6997 (1970) (reprinted as a 
note following 9 U.S.C. § 201), the award 
went beyond the scope of the issue sub
mitted to arbitration and violated public 
policy. Exportkhleb has made an opposing 
motion to confirm the award of the arbitra· 
tors. The crux of Maistros' argument is 
that a limitation of liability proceeding
concluded over two years before the arbi
trators granted the award- bars an affirm
ative award against Maistros in connection 
with the incident in question. 

The petition to vacate is denied, and the 
petition to confirm is granted. 

1. Rule F(3) states, "On application of the plain
tiff the court shall enjoin the further prosecu
tion of any action or proceeding against the 

1. 
The Master Petros, a ship owned by 

Maistros, set sail for the Soviet Union on 
December 12, 1984, with cargo including 
36,276.52 metric tons of yellow corn owned 
by Exportlthleb on board. After various 
mishaps, it ran aground on January 24, 
1985 and the voyage was abandoned. On 
February 12, 1985, Exportkhleb sued 
Maistros in personam and the Master Pet
ros in rem in the United States District 
Court for the Eastern District of Louisiana 
for damage to the corn caused by the acci
dent. Maistros promptly petitioned the 
Louisiana court for exoneration from or 
limitation of liability on all claims arising 
from the voyage, pursuant to the U.S. Ves
sel Owner's Limitation of Liability Act, 46 
U.S.C.App. § 183. That Act provides that 
where the shipowner is not "in privity" 
with the accident, the shipowner's liability 
is limited to the amount or value of its 
interest in the vessel. On April 15, 1985, 
the Louisiana court, pursuant to Rule F(3) 
of the Supplemental Rules for Certain Ad
miralty and Maritime Claims, enjoined the 
filing or further prosecution of any pro
ceeding against Maistros in connection with 
the incident and required all parties with 
claims relating to the voyage to submit 
those claims in the limitation proceeding. I 
Thereafter, Exportkhleb timely filed its 
claims for cargo damage in the Maistros 
limitation of liability proceeding. 

However, in early 1986, Exportkhleb 
moved the Louisiana Court to withdraw its 
claim from the limitation proceeding and to 
dismiss its separate cargo damage action, 
without prejudice. Maistros opposed the 
motion, arguing that the withdrawal should 
be with prejudice. However, on July 29, 
1986, the Louisiana court granted Export
khleb's motion to withdraw and dismiss 
without prejudice. 

Subsequently, the claims of the parties 
other than Exportkhleb in the limitation 
proceeding were settled with Maistros, and 
on December 4, 1986, although Export
khleb's claim for cargo damage was still 

plaintiff or the plaintiffs propeny with respect 
to any claim subject to limitation in the action." 
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unresolved, the court entered a decree per
manently enjoining all further ' proceedings 
against Maistros in connection with the in~ 
cident. The order--a decree of exoneration 
from liability and final dismissal-stated: 

Maistros Corp ... [is) hereby declared 
permanently and forever exonerated 
from any liability of any sort, or from 
any complaint, claim, demand or suit in 
any way directly or indirectly connected 
with the matters which are the subject of 
the complaint herein; 

All persons having, or claiming to have 
against Maistros Corp . . . . any right, de
mand or cause of action, in any way 
connected with the matters which are the 
subject of the complaint herein be, and 
they are hereby, permanently enjoined 
from commencing, prosecuting or pro
ceeding with any such claim, suit. de
mand. or cause of action in any court or 
forum whatsoever: 

It is to be noted that Exportkhleb was no 
longer a party to the limitation proceeding 
at the time of the entry of the order. 

On January 6, 1987, Maistros informed 
Exportkhleb of its intention to seek arbitra
tion on a claim for general average contri
bution against Exportkhleb growing out of 
the Master Petros voyage. On May 17, 
1989, Exportkhleb sent Maistros a letter in 
which it s tated. "we intend to counterclaim 
[i.e., before the arbitrators) for the damage 
sustained to the cargo in the amount of 
$578,052.91, plus a percentage of the cost 
of discharging the corn at Boothville." 
The first hearing before the arbitrators 
was held on June 26, 1989. 

On August 16, 1991, the three arbitrators 
unanimously denied Maistros' claim for 
general average contribution in the amount 
of $242.938.59, but granted Exportkhleb 
$932,818.24 ($578.052.91 plus interest) on 
its counterclaim. 

2. Su Federal Arbitration Acl. 9 U.S.C. § tOed) . 

3. Se~ Article V(l)(c) of the Conve nt ion on the 
Recognition and Enforcement of Foreign Arbi. 
".1 Awards. 21 U.S.T. 2517. T.l.A.S. 6997 (1970) 
(the "Convention"). 

II. 
Maistros contends that the arbitrators 

"exceeded their powers" by granting Ex
portkhleb a positive recovery despite the 
Louisiana court's enjoining further pro
ceedings against Maistros in connection 
with the voyage' It also asserts that the 
award decided "matters beyond the scope 
of the submission to arbitration." 3 Final
ly, Maistros argues that the panel 's grant
ing of an affirmative recovery outside the 
limitation of liability proceeding is "flatly 
contrary to the whole purpose and scheme 
of the Limitation of Liability Act.'" Maist
ros asserts that one of the crucial features 
of the Limitation of Liability Act is tlie 
right of a petitioning shipowner to require 
all claimants to file their claims in a single 
proceeding, and that that policy is threat
ened by the award. Maistros contends that 
Exportkhleb's cargo claim was clearly dis
posed of when it was voluntarily with
drawn from the limitation proceeding. It 
argues that the very purpose of the statute 
would be defeated if a claimant could ac
quire the right to litigate outside the limita
tion proceeding simply by withdrawing 
from it. 

(1.2] However Exportkhleb did not 
simply withdraw from the proceeding, it 
received permission from the district court 
in Louisiana to withdraw its claim without 
prejudice. over Maistros' strong opposition. 
It is not clear why Exportkhleb was permit
ted to withdraw from the limitations pro
ceeding without prejudice, but it was. Ex
portkhleb's position is that. in granting Ex
portkh1eb's motion to withdraw its claim 
without prejudice, the Louisiana court left 
both parties free to arbitrate their respec
tive claims. This is a reasonable interpr~ 
tation of the language of the order. 
Nevertheless, even if this were not the 
case, it is clear that r.laistros waived its 
objection to the arbitrability of Export
khleb's counterclaim by never asserting the 
objection. 

4. See Article V(2)(b) of the Convention (provid· 
ing that an award shall not be confirmed if its 
enforcement would be contrary to publ ic poli' 
cy). 
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M;: ;stros' argument distills to one that, 
to the extent Exportkhleb's counterclaim 
called for a positive recovery, the arbitra· 
tors had no power to rule because of the 
existence of the prior limitation proceeding 
in Louisiana. Maistros contends that Ex· 
portkhleb was entitled to assert the claim 
in the arbitration only as a set""ff against 
any recovery on Maistros' claim for general 
average. However, even though on the 
face of Exportkhleb's notice to Maistros it 
was apparent that Exportkhleb was seek
ing a positive recovery- because the 
amount of Exportkhleb's counterclaim (of 
more than $578,052.91) greatly exceeded 
that of Maistros ' claim ($242,938.59)
Maistros never sought a judicial ruling that 
the claim was non-arbitrable to the extent 
it exceeded Maistros' claim, nor did it ever 
argue before the panel that it had no au
thority to allow Exportkhleb a positive re
covery, either as a defense against the 
jurisdiction of the arbitrators or on the 
merits of the case as presented to the arbi
trators. Thus Maistros waived its objec
tion to the arbitrability of the counterclaim. 

Maistros contends that it did not waive 
its defense because in its words: 

No controversy then existed about the 
effect of the order entered in the limita· 
tion of liability proceeding. It was not 
until the arbitrators sua sponte gave 
those orders a construction never sought 
by Exportkhleb that the orders suddenly 
became an issue. Maistros cannot in 
fairness be said to have waived an argu
ment it never knew it was called upon to 
make. 

(Maistros ' Reply Memorandum in Support 
of Motion to Vacate at 2). This contention 
is without merit. The arbitrators did not 
act sua sponte. but rather on a specified 
counterclaim of which generous advance 
notice had been given to Maistros. More
over, the arbitrators were fully informed of 
the monctary basis of Exportkhleb's 
claim-HThe difference between the corn 
purchase price and its ultimate salvage val· 
ueH (Final Award. page 5). 

W AIV ABILITY 

The only basis upon which Maistros can 
prevail, therefore, is if the objections which 

790 F.SutIP.-' 

it did waive are nonwaivable as a matter of 
public policy. However, even Maistros 
does not specifically take the position that 
the defenses they now raise were not waiv
able. And even assuming that its argu
ments with respect to The San Pedro, 223 
U.S. 365, 32 S.Ct. 275, 56 L.Ed. 473 (1912), 
refer to non-waivability, as discussed be
low, San Pedro is legally distinguishable 
from this case. 

According to Maistros, San Pedro estab
lishes that, once an owner petitions for 
limitation of liability, the jurisdiction of the 
limitation court to hear and determine ev
ery claim against the shipowner becomes 
exclusive and it is the duty of a non-limita· 
tion tribunal, once the limitation proceeding 
is brought to its attention, to stop all fur
ther proceedings in separate suits upon 
claims to which the limited liability act ap
plies. However, the facts of San Pedro 
are very different from those of the case at 
hand. In San Pedro, the shipowner moved 
for a s tay of the action brought by the 
salvor outside of the limitation of liability 
proceedings when the limitation proceeding 
was still pending. In the instant case, the 
non·1imitation proceeding-that is, the arbi
tration- was instituted after the Louisiana 
court had dismissed Exportkhleb's cJaim 
"without prejudice" and after the conclu
sion of the limitation of liability proceeding. 
In the instant case, Maistros did not raise 
the issue of whether the terms of the final 
order entered in the limitation of liability 
proceeding divested the arbitrators of the 
power to adjudicate Exportkhleb's claim 
until approximately two and a half years 
after the proceeding was entered and after 
the arbitrators had rendered their final 
award in favor of Exportkhleb and against 
Maistros Corporation. In addition, the ar
bitration was commenced by Maistros (the 
shipowner) itself. San Pedro does not es
tablish that the defense was non-waivable 
here. And Maistros has brought no other 
cases to our attention on the issue of non
waivability, and our research has uncov
ered no authority supporting its position. 

RES JUDICATA, ETC. 
[3) Maistros also contends, on the basis 

of the Louisiana court's enjoining of any 
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· .... 

further proceedings against Maistros, that 
confirmation of the award is barred as res 
judicata. However, the claims in the Loui
siana proceeding were settled, not adjudi· 
cated on the merits. and Exportkhleb was 
given specific permission to withdraw its 
claim from the Louisiana proceeding with· 
out prejudice. Thus there is no res judica· 
ta bar. Furthermore. the defense was nev· 
er presented to the arbitrators. 

Maistros also contends that the arbitra· 
tion violates an earlier court order. namely, 
the fmal decree of the Louisiana court that 
all persons having claims against Maistros 
arising from the voyage were permanently 
enjoined from pursuing their claims. How
ever, the order was not binding on Export
khleb because it was not a party at the 
time of the entry of the order and it was 
given no notice of the petition for the de
cree or provided any opportunity to object. 
Furthermore, Maistros waived this objec
tion by not raising it before the arbitrators. 

COGSA 
[4] Maistros also claims that the panel's 

decision that Exportkhleb's cargo damage 
claim was not time-barred under the Car· 
riage of Goods by Sea Act's ("COGSA") 
statute of limitations was irrational and in 
manifest disregard of the law. This argu· 
ment was made before the arbitrators, and 
not waived. COGSA provides that 

In the event the carrier and the ship shall 
be discharged from all liability in respect 
of loss or damage unless suit is brought 
within one year after delivery of the 
goods ... 

COGSA, 46 U.S.C.App. § 1303(6). 
The accident occurred on January 24, 

1985. On February 12. 1985, Exportkhleb 
brought an action against Maistros on its 
cargo damage claim. In early April, 1985 
Exportkhleb filed its claim in the limitation 
proceeding. On July 29, 1986. Export· 
khleb's motion to withdraw/ dismiss its 
claims was granted by the Louisiana court. 
On January 6, 1987, Maistros commenced 
arbitration on its general average claim. 
On May 17. 1989, Exportkhleb asserted its 
counterclaim for cargo damage. The panel 
ruled that 

Exportkhleb responded to Maistros ' 
claim in the limitation proceeding in the 
United States District in Louisiana and 
moved to have that matter dismissed. 
The litigation was dismissed without 
prejudice and this arbitration was com· 
menced within one year thereafter. It is 
the panel's view that Expo!i.khleb has 
complied with the letter and spirit of the 
COGSA time bar provision. 

(Final Award. pages 13-14). 
It may be that the arbitrators misunder· 

stood the law or the facts since in fact 
Exportkhleb did not assert its counterclaim 
until over two years after it withdrew its 
claim from the limitation proceeding. 
However, u mere error" does not suffice to 
establish "manifest disregard of the law": 
"[T]he arbitrator [must have] appreciate[d] 
the existence of a clearly governing legal 
principle, but decide{d] to ignore or pay 
no attention to iL" Merrill Lynch, 
Pierce, Fenner & Smith v. Bobker, 808 
F.2d 930 (2d Cir.l986) (emphasis added). 

"J udicial inquiry under the 'manifest dis· 
regard' standard is [] extremely limited. 
The governing law alleged to have been 
ignored by the arbitrators must be well 
defined, explicit, and clearly applicable. 
We are not at liberty to set aside an 
arbitration panel's award because of an 
arguable difference regarding the mean· 
ing or applicability of laws urged upon 
it," 

Id. There is no evidence here that the 
arbitrators' ruling. even if in error, was in 
manifest disregard of the law. 

[5] Finally Maistros argues that the 
award is irrational and therefore violates 
the Federal Arbitration Act, 9 U.S.C. 
§ 10(c), which provides that an award may 
be vacated for "misbehavior by which the 
rights of any party have been prejudiced." 
The sole case Maistros cites in support of 
this theory is Swift Industries Inc. v. Bot· 
any Industries Inc., 466 F.2d 1125, 1134 
(3d Cir.1972). However, even the Swift 
court noted that "the irrationality principle 
must be applied with a view to the narrow 
scope of review in arbitration cases." 
Swif~ 466 F.2d at 1134. That standard has 
not been met here since it is not the ca.se 
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that the award is not supported by any General and INS acted irrationally or in 
evidence in the record. bad faith in determining that she pose risk 

Maistros' motion to vacate the arbitra· of flight. 
tion award is thus denied and Export-
khleb's motion to confirm the award is 
granted. 

It is so ordered. 

o i I(~""''''U "::'':-:'''''::\I:-::'"'' 
T 

Rabije MICOVIC, Petitioner. 

v. 

Edward J. McELROY. Assistant District 
Director. United States Department of 
Justice. Immigration and Naturaliza
tion Service. Respondents. 

No. 92 Civ. 2684 (CSH). 

United States District Court, 
S.D. New York. 

April 30, 1992. 

Alien brought habeas corpus action, 
seeking emergency relief from Immigra· 
tion and Naturalization Services' (INS) de
nial of her request for release on parole 
pending determination of her status. The 
District Court. Haight, J., held that alien 
had failed to discharge burden of showing 
that Attorney General and INS acted irra· 
tionally or in bad faith in determining that 
she posed risk of flight. 

Petition denied. 

Aliens <!?53.9 
Alien incarcerated after she attempted 

to enter United States from Yugoslavia by 
means of fraudulent "green card" was not 
entitled to release on parole pending deter
mination of her status; fact that Immigra
tion and Naturalization Service (INS) had 
never interviewed alien with assistance of 
interpreter who spoke her native language 
was not sufficient to discharge alien's 
heavy burden of showing that Attorney 

Paul I. Freedman, New York City, for 
petitioner. 

Otto G. Obermaier, U.S. Atty., Diogenes 
P. Kekatos, Asst. U.S. Atty., New York 
City, for respondents. 

MEMORANDUM OPINION 
AND ORDER 

HAIGHT, District Judge: 

Petitioner Rabije Micovic attempted to 
enter the United States from Yugoslavia by 
means of a fraudulent "green card." She 
is currently being detained by the Immigra· 
tion and Naturalization Service ("INS") 
pending the completion of exclusion pro
ceedings against her. A hearing date be
fore an Immigration Judge has been sched· 
uled for July 8, 1992, when the Immigra· 
tion Judge will consider petitioner's claim 
to political asylum. That claim is not be
fore me. I express no opinion on it. 

Petitioner, through her attorney, re
quested respondent McElroy, an Assistant 
District Director of INS, for release on 
parole pending determination of her status. 
The INS denied that request. Petitioner 
seeks emergency relief from this Court by 
writ of habeas corpus. 

Respondent McElroy denied petitioner's 
request for parole in a letter dated April 2, 
1992 addressed to her attorney. Respon· 
dent set forth the statutory and regulatory 
scheme pursuant to which he considered 
petitioner's request. He first concluded 
that petitioner did not fall within the regu· 
latory criteria for granting parole to aliens 
arriving with false documentation. See 8 
C.F.R. §§ 235.3(b); 212.5(a). McElroy's let
ter of April 2, 1992 then goes on to say: 

Furthermore, even assuming that Ms. 
Micovic met the threshold criteria for 
parole consideration, it would be difficult 
to conclude that she is not a risk to 
abscond were she to be released, espe
cially in consideration that Ms. Micovic 
entered the country a counterfeit U.S. 
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