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OPINION AND ORDER
SCHEINDLIN, District Judge.

Ocean Warehousing B.V. has filed this action agddason Metals and Alloys, Inc.
("Baron"), Marco International (HK), Ltd. ("Marcqg"and Marco International Corp. ("Marco
Corp.") d/b/a Baron Metals and Alloys, Inc. and/d/Barco International (HK), Ltd.,
seeking entry of a Dutch arbitral award as a judgméthe United States pursuant to the
Convention on the Recognition and Enforcement oéigo Arbitral Awards ("Convention™),
9 U.S.C. § 201 et seq. On February 13, 2001, thigt&igned an ex parte order of
attachment against Baron and Marco in the amou#i 9,000.00, pursuant to Federal Rule
of Civil Procedure 64 and Articles 62 and 53 of Mew York Civil Practice Law and Rules
("C.P.L.R."). Pending before this Court are pldftgtimotion to confirm the order of
attachment pursuant to N.Y. C.P.L.R. 8§ 6211(b) (Mel€y 1980), and defendants' cross-
motion to vacate the order of attachment pursuahtY. C.P.L.R. 8§ 6223 (McKinney
1980).[1] For the reasons stated below, plaintifftstion is granted and defendants' cross-
motion is denied.

|. BACKGROUND

Ocean Warehousing, presently known as Henry Baih & a Netherlands corporation
involved in customs clearance and forwarding ofdgoshipped in international commerce.
See 4/25/01 Declaration of James Ross ("Ross Deattbrney for plaintiff, § 2. Baron is a
New York corporation, and Marco is a Hong Kong avgtion with a place of business in
New York. See Amended Verified Complaint ("Am. Cdrtipf{ 5, 6. Both Baron and
Marco are involved in the international import angbort of metal products. See id. 1 3. 247
Marco Corp. is a New York corporation and is alk¢e be the alter ego of Baron and
Marco. See id. § 18.

Since 1995, plaintiff has acted as defendants'doilimg agent in the Netherlands and has
performed various services including customs cleseaf goods transported by sea to the



Netherlands. See id. { 8. The parties never sigrentract dictating the terms of their
agreement. See 5/2/01 Affidavit of Michael Baremhahn officer of Baron, { 5; 5/2/01
Affidavit of Alan Kestenbaum, an officer of Marcth5. However, the parties often
exchanged written communications. Each written camigation from plaintiff to defendants
—including price quotes, invoices, and plaintifegjuest for a limited power of attorney—
contained at the bottom of the page boilerplatguage advising that plaintiffs services as a
forwarding agent "shall always be governed by #test version of the ... Dutch Forwarding
Conditions ... including the arbitration clausedunled therein."[2] Exs. 1-6 to Ross Decl.
This boilerplate was printed in both Dutch and Esigl

A dispute arose concerning defendants' refusahygppaintiff for funds Ocean Warehousing
expended after the Dutch government altered it®rripx laws with respect to magnesium
shipments. See Ross Decl. {1 15-16. In May 1998a®uwVarehousing commenced an
arbitration proceeding in the Netherlands purst@attie Dutch Forwarding Conditions. See
id. 1 17. Although they received adequate noticthefarbitration proceeding, defendants
never appeared in that forum.[3] See id. 1 18. fawejudgment was entered against
defendants in the amount of $136,324.89. See AmpLd[{ 14, 15. On November 7, 2000,
plaintiff filed a petition to the President of tBéstrict Court of Rotterdam, seeking to
confirm the arbitration award as an enforceablgment. See id. § 16. On November 9,
2000, the arbitral award was confirmed as a Dutdginent, which under Dutch law is final,
conclusive and enforceable in the Netherlands.iGdpl17. Although this judgment is
subject to appeal, no appeal has been filed. See id

Il. DISCUSSION
A. Applicable Law

Section 6211(b) of the C.P.L.R. requires that exeparders of attachment be confirmed
within certain time limits. Such proceedings aregoed by section 6223(b) of the C.P.L.R.
which provides that: "Upon a motion to vacate odifyoan order of attachment the plaintiff
shall have the burden of establishing the ground#he attachment, the need for continuing
the levy and the probability that [it] will succeed the merits.” N.Y. C.P.L.R. § 6223(b).
Defendants only challenge 248 plaintiff's abililydemonstrate a likelihood of success on the
merits.

To determine the probability that plaintiff will sceed on the merits, a court must analyze
whether the attachment is permitted under the aglestate statute. Article 62 of the C.P.L.R.
authorizes attachment, inter alia, when "the cafisetion is based ... on a judgment which
gualifies for recognition under the provisions dicde 53." N.Y. C.P.L.R. 8 6201(4). Article
53, in turn, provides for the recognition and enémnent by a New York court of foreign
money judgments.[4] See N.Y. C.P.L.R. § 5301 et 4dgder New York law, ... a foreign-
country judgment that is final, conclusive and eoéable where rendered must be
recognized and will be enforced as “conclusive betwthe parties to the extent that it grants
or denies recovery of a sum of money.™ In re Ur@arbide Corp. Gas Plant Disaster at
Bhopal, India, 809 F.2d 195, 204 (2d Cir.1987) (aags added) (quoting N.Y. C.P.L.R. 8§
5303). "Indeed, New York has a ‘long-standing'itrawl of “permitting the enforcement of
foreign country money judgments.™ Bridgeway CarpCitibank, 45 F.Supp.2d 276, 285
(S.D.N.Y. 1999) (quoting Fairchild, Arabatzis & Shilnc. v. Prometco (Produce & Metals)
Co., 470 F.Supp. 610, 615 (S.D.N.Y. 1979)).



New York law, however, recognizes mandatory grodndshe non-recognition of a foreign
judgment: (1) "the judgment was rendered undeistesy which does not provide impartial
tribunals or procedures compatible with the requasts of due process of law"; or (2) "the
foreign court did not have personal jurisdictioreothe defendant.” N.Y. C.P.L.R. § 5304(a).
Similarly, a foreign country judgment "need notrbeognized" if:

1. the foreign court did not have jurisdiction otlee subject matter;

2. the defendant in the proceedings in the foremurt did not receive notice of the
proceedings in sufficient time to enable [it] tdete;

3. the judgment was obtained by fraud;

4. the cause of action on which the judgment igthas repugnant to the public policy of this
state;

5. the judgment conflicts with another final anchclosive judgment;

6. the proceeding in the foreign court was conttargn agreement between the parties under
which the dispute in question was to be settledmilse than by proceedings in that court; or
7. in the case of jurisdiction based only on peasgervice, the foreign court was a seriously
inconvenient forum for the trial of the action.

N.Y. C.P.L.R. § 5304(b).

B. Defendants' Argument for Non-Recognition of Bxegch Judgment

Defendants have not raised any of the defensesearated in section 5304 as a ground for
refusing to recognize the Dutch judgment, and #sia ground for vacating the order of
attachment. Rather, defendants argue that the Qudgment is not enforceable and final
under Article 53 because Dutch law does not prodefendants the opportunity to raise
defenses enumerated under the Convention on Foelgmal Awards in the Dutch
proceeding confirming the arbitral award as a 24%b judgment. See Defendants’
Memorandum of Law in Opposition to Motion to Confiand in Support of Cross-Motion to
Vacate Order of Attachment ("Def. Mem.") at 5. Tingh the affidavit of their Dutch law
expert, Lodewijk W.H. van Dijk, defendants contehdt had they appeared in the Dutch
proceeding confirming the Dutch arbitral award &uéch judgment, Dutch law would not
have recognized their defense that the arbitratgmeement is not valid under the Convention
because it is not an "agreement in writing".[5] 8keat 6. According to defendants' expert,
Dutch law allows a party to be compelled to arbéraven if that party had not executed a
written arbitration agreement. See 4/3/01 Affidafitodewijk W.H. van Dijk 1 7, 8.

Defendants' argument confuses the applicabilit@afivention defenses to Article 53
proceedings. A court's decision whether to recagaizd enforce a foreign arbitral award is
governed by federal law—specifically, the Convemti& court may refuse recognition of a
foreign arbitral award only on the limited grouretsumerated in Article V of the
Convention. See Victrix S.S. Co., S.A. v. Salen Bargo A.B., 825 F.2d 709, 712-13 (2d
Cir. 1987) (holding that "the Convention preempéteslaw and leaves the entire subject of
enforcement of foreign arbitration awards goverbgds [the Convention's] terms™);
Fotochrome, Inc. v. Copal Co., 517 F.2d 512, 51BGR.1975) ("Foreign [arbitral] awards
are vulnerable to attack only on the grounds e other articles of the Convention,
particularly Article V."). By contrast, a New Yodourt's decision whether to recognize a
foreign judgment is governed only by Article 53 d@hd principles of comity.[6] See Victrix
Steamship, 825 F.2d at 713; Bridgeway, 45 F.Supgt2@5. This is true even where the
foreign judgment is based on a foreign arbitral @w&ee Victrix Steamship, 825 F.2d at 713
n. 2 ("Federal law pertinent to the Conventiomegpplicable because the Convention does



not apply to the enforcement of judgments that iconforeign arbitration awards."). The
Convention defenses simply do not apply to an Aat8 proceeding seeking recognition and
enforcement of a foreign judgment, even if thaguent was based on a foreign arbitral
award. See Island Territory of Curacao, 489 F.2Ba8 ("The Convention ... in no way
purports to prevent states from enforcing foreigmmey judgments, whether those judgments
are rendered in the enforcement of an arbitratward or otherwise.”). Indeed, to hold that a
foreign judgment is not valid if the defendant wasble to raise the Convention defenses in
the foreign proceeding confirming a domestic aabiérward would make no sense because
the Convention only applies to the recognition antbrcement of non-domestic arbitral
awards. See Convention, 250 Article I(1).[7]

Defendants cite two cases in support of their admde that a foreign judgment based on a
domestic arbitral award is invalid if a defendaict ot have the opportunity in the foreign
forum to raise defenses enumerated in the Converliee Def. Mem. at 5-6 (citing
Fotochrome, 517 F.2d at 519, and Seetransport \§/ikiader Schiffahrtsgesellschaft MBH
& Co. v. Navimpex Centrala Navala, 29 F.3d 79 (2d1994)). Neither case stands for that
proposition. In Fotochrome, a Japanese credited fl claim in a chapter XI bankruptcy
proceeding in New York based on a foreign arbaraérd rendered in Japan. The Second
Circuit refused to recognize the Japanese arlaitvard as a final judgment under the
Bankruptcy Act even though Japanese law gave amardward the same effect as a
judgment which is final and conclusive betweenghdies. See 517 F.2d at 519. The court
stated that "an arbitral award cannot be considarg@adgment’ within the terms of the
[Bankruptcy Act], for the process of procuring dgment based on an arbitral award
involves the due process right to contest the awarthe limited statutory grounds
permitted.” Id. at 517. To accept the arbitral adhvas a self-executing judgment in the United
States would bar the losing party from the defepsesiitted under the Convention. See id.
at 519.

Unlike Fotochrome, defendants here were permitiembhtest the arbitral award prior to its
confirmation as a judgment in the Netherlands,they chose not to appear. Further,
defendants will have the opportunity to raise tlomntion defenses when this Court
determines whether to recognize the foreign atlaireard as a United States judgment.[8]
See 5/15/01 Transcript of Oral Argument at 18. Haveat this stage of the proceedings,
where the attachment must either be confirmed oateal, the Convention defenses are
irrelevant. Indeed, in Fotochrome, the Second @iregognized that "if the arbitral award
actually results in a judgment in the foreign coynit may be enforced as a foreign money
judgment in the State of New York, regardless eflimiting provisions of the Convention
and subject only to the non-enforcement provismin&rticle 53 of the New York C.P.L.R."
517 F.2d at 518 (citation omitted).

In addition, although a cursory reading of Seefpartsappears to support defendants'
argument, a closer reading of the case suggestenosie. There, the Second Circuit held that
a French decree conferring exequatur on an arlanvatd is an enforceable judgment under
Article 53 because

the process of obtaining exequatur in France alkdosing party in an arbitration to
challenge the award on the bases enumerated {Ddieention. Indeed, [the defendant] did
challenge the award on Convention grounds befoietf2® Paris Court of Appeals. Thus, the
policy consideration that motivated our decisiof-atochrome to refuse to treat the arbitral
award as a foreign judgment does not apply here.



29 F.3d at 82. Defendants maintain that this laggisuggests that a foreign judgment is only
enforceable under Article 53 where the foreign peating afforded the losing party the
opportunity to raise the Convention defenses. SefeNdem. at 5-6.

Seetransport stands for no such proposition. Ihdase, plaintiff, a German corporation, and
defendant, a Romanian government trading compahigrated their dispute before the
Court of Arbitration of the International ChambérGommerce in Paris. The arbitral tribunal
rendered an award in plaintiff's favor. The deferidhen sought to annul the award in the
Paris Court of Appeals. Defendant's application vegscted, thus conferring exequatur on
the arbitral award. See Seetransport, 29 F.3d.dhgibrtantly, because the arbitration was
between two non-French parties, French law viewedatbitration proceeding as being a
"non-domestic” proceeding to which the Conventiefedses apply. See Domke on
Commercial Arbitration § 11.09, at 143 (Prac. Guid87) ("France also considers an
arbitration proceeding in France between foreigtiggas being a ‘non-domestic'
proceeding under Article | of the ... Conventior{citation omitted).[9] This explains why
the Paris Court of Appeals conferred exequatuheratbitral award, a process reserved for a
French court's review of a decision of an outsiteihal. See Seetransport, 29 F.3d at 81
("French courts use the device of exequatur to naatkecision of an outside tribunal
enforceable in France."); Black's Law Dictionarydg5th ed. 1979) ("In French practice,
[exequatur] is subscribed by judicial authority n@otranscript of a judgment from a foreign
country, or from another part of France, and autlesrthe execution of the judgment within
the jurisdiction where it is so indorsed.”). Theref, Seetransport stands only for the limited
proposition that the Convention defenses may lsedan an enforcement proceeding in New
York when there was no opportunity to raise Coneentiefenses in a foreign proceeding
confirming a "non-domestic" arbitral award—a pradgos that is not relevant here because
the Dutch judgment confirmed a Dutch arbitral award

This case is closer to Island Territory of Curacaloere the Second Circuit enforced as a
foreign judgment a foreign court decree confirmamgarbitral award. See 489 F.2d at 1323.
In that case, the defendant did not participateeeiin the arbitration proceeding in Curacao
or in the Curacaon judicial proceeding confirmihg arbitral award. See id. at 1314. The
Court of Appeals enforced the foreign judgment desgefendant's objections to the manner
by which the arbitrators awarded damages, whictsdgwond Circuit admitted might differ
from the manner by which an American court or pari@rbitrators would ascertain
damages. The Second Circuit stated:

Any objections to this method of computing damage® the assumptions made by the
arbitrators could have been presented to themnmoegd, might well have been presented in
judicial proceedings which could have been brolyhidefendant] to annul the arbitration
award in Curacao. They come too late 252 here, hewe. [Defendant] points to no New
York statutory law that adopts a policy contraryhat agreed to by the parties here in their
contract and implemented by the arbitrators.

Id. at 1321.

Likewise, the defendants here failed to appear othe Dutch arbitral proceeding and the
Dutch proceeding confirming the arbitral award wich judgment. That judgment is
enforceable under Article 53 unless defendants detrate that an exception enumerated in
section 5304 is applicable. Defendants, howevese In@t shown that any of those defenses
are applicable. Therefore, plaintiff has satisfiscburden of demonstrating a likelihood of
success that it has an enforceable judgment agdameth and Marco.



[1l. CONCLUSION

For the reasons stated above, plaintiffs motiorotdfirm the order of attachment is granted.
Defendants' motion to vacate the order of attachmsetenied. A conference is scheduled for
June 18, 2001 at 4:30 p.m.

SO ORDERED.

[1] Notwithstanding the title of plaintiff's memardum of law—"Plaintiff's Memorandum of
Law in Support of Motion to Convert the Dutch Judgnnto a U.S. Judgment or to
Alternatively Convert the Dutch Arbitral Award tolAS. Judgment, and to Confirm the
Order of Attachment and to Oppose Defendants' @vtidton to Vacate Attachment” —
plaintiff's notice of motion only seeks to confithe order of attachment. It is too early in
these proceedings to decide a motion to convdreeihe Dutch arbitral award or the Dutch
judgment to a United States judgment.

[2] Article 23 of the Dutch Forwarding Conditionsandates that disputes between
forwarders and their principals be decided by embdn. See Dutch Forwarding Conditions,
Ex. 1 to Declaration of Dirk Knottenbelt, counselpiaintiff in the Dutch Arbitration, T 1

("All disputes which may arise between the forwaraad the other party shall be decided by
three arbitrators to the exclusion of the ordinawyrts of law, and their decision shall be
final. A dispute shall exist whenever any of thetiga declares this to be so.").

[3] Although defendants asserted in their Answat they received insufficient notice of the
arbitration proceedings, see Verified Answer andr@erclaim 31, they have not pursued
that defense in their motion to vacate the ordeatt@ichment and have not provided any
evidence to support that defense. Accordinglyttierpurposes of this motion, it is assumed
that defendants received adequate notice of theatrbn proceedings.

[4] Article 53, the Uniform Foreign Country Moneydgments Recognition Act, was
principally a codification of New York common lawhich already favored the enforcement
of foreign money judgments. See Island Territorfafacao v. Solitron Devices, Inc., 489
F.2d 1313, 1318 n. 6 (2d Cir.1973).

[5] Under Atrticle 11(1) of the Convention, "[e]adDontracting State shall recognize an
agreement in writing under which the parties uradertto submit to arbitration all or any
differences which have arisen ...." An "agreememntiiting"”, in turn, is defined in Article

[1(2) of the Convention to "include an arbitral et in a contract or an arbitration agreement,
signed by the parties or contained in an exchahtgdters or telegrams.”

[6] The doctrine of comity was best explained ie seminal case of Hilton v. Guyot, 159
U.S. 113, 163-64, 16 S.Ct. 139, 40 L.Ed. 95 (1895):

"Comity" ... is the recognition which one natiotoals within its territory to the ... judicial
acts of another nation, having due regard bothtermational duty and convenience, and to
the rights of its own citizens, or of other perserms are under the protection of its laws.

[7] Article 1(1) of the Convention states:



This Convention shall apply to the recognition anébrcement of arbitral awards made in
the territory of a State other than the State whig@eecognition and enforcement of such
awards are sought, and arising out of differene¢&den persons, whether physical or legal.
It shall also apply to arbitral awards not constdieas domestic awards in the State where
their recognition and enforcement are sought.

[8] However, because the Second Circuit has longgeized that a court may convert either
a foreign arbitral award or a foreign judgment tdrated States judgment, see Island
Territory of Curacao, 489 F.2d at 1323, there maaloubt that the Court will ever reach the
merits of defendants' Convention defenses.

[9] This circuit applies the same rule. In Bergesedoseph Muller Corp., 710 F.2d 928, 932
(2d Cir.1983), the Second Circuit held that whedtsaute is between two foreign entities an
arbitral award rendered in the United States wbel@nforced in the United States under the
Convention.
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